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RIGHT HONO U RAB L E 
12 Bulſtrode Lord Whitlock, 


le continuance of your Lordſhip's 
28 more than ordinary Favors, joynid 
5 I with your» Lordſhip's Encourage- 
FOES ments and Commands of my Pro- 
dcceeding this way, do juſtly challenge, 
not onely the continuance of my thankfull Acknow- 
kdgement, but of this Dedication likewiſe ; which 
appertains to your Lordſhip! ( beſides my particu- 
lar Obligations and Reſpects) in ſome propre: 
ty, in regard you are a molt eminent Juſticiary a 
mong(t us. Inter Viburna Cupreſſss. And which 
is more, your Lordfhip hath added to your place, 
a. great affection to the Profeſſors of the Com- 
mon Law, and a great zeal to the publick Good, 
regulated by a perfect Judgement , which laſt 
(at preſent) I might wiſh leſs, that your Lord- 
ſhip might the leſs exquiſitely cenſure theſe my 
weak and imperfe& Labors; which yet I hope 
your Lordſhip will favorably accept, they being 
beſtowed for the neceſſary uſe of the Profeſſors 
ot the Law; in the ſtudy and practice whereof , 
have ſpent ſo many years, that I am now, In 
| 2 FV ergentil in 
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Vergentilus Annis , wherein time grows ſo precious 
with me, that J fear I ſhall not be able to finiſh 
what I firſt intended, when 1 began this Work: 
But whatever either is, or ſhall be written, ( during 
your Lordfhips time) concerning the Law, your 
Lordſhip juſtly deſerves a Propriety in it, having 
been ſo zealous a Defender of it, that it may be 
truely ſaid , The Law is more beholding to your 
Lordſhip, than you to the Law. And indeed, 
you Lordſhip could never have undertaken a more 
Honourable Defence, for without Laws the Com- 
mom wealth will, like a melted Veſſel, run into a 
lump of confuſion, and diſorder. We ſhould be 
liæe a Ship floating in the Sea without a Pilot, or 
rather: like the Sea it ſelf without Banks; nay, 
Nad, Nun, like Fiſhes, the greater would devour 
ther leſs: We ſhould be like thoſe Barbarous 
Scythians , who did, lays Baſil , AC none xcben, 
end their Controverſies not by the Law, but by 
the Sword. | 

It was an excellent Sentence written from the 
Emperor Juſtinian, to the Præter of Laconia, All 
things ({aith he) which pertain to the well Govern 
ment of a State, are ordered by the Laws, where- 
fore whoſo would walk wiſely, ſhall never fail, 
if he purpoſe them for the rule of his Actions. 
In the Laws of a Nation conſiſts the ſafety of a 
Nation, and therefore the Gates of the Fewiſb 
Cities, as they were Seats of Juſtice, ſo they were 
the Magazines and Armories of their ſtrength , 


to ſhew, that the ſtrength of a Nation does not 
| more 
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more conſiſt in the number of Men and Arms, 
then in the due execution of Law and Juſtice: 
The Law of a Common wealth, ſays Learned 
Hooker , is the very foul of a Politick Body, the h E. 
parts whereof are by the Law animated, held to- m_ 
gether , and ſet on work in ſuch Actions as the 
common good requireth: Ir is the Rudder by 
which the Veſſel of the Common-wealth is ſteer- 

ed, and it hath a ſharp Sword to reſtrain men 
from Violence and Injuſtice, that ſo ſormidine tœ- 

ne, they may learn their duties: And as the ju- 
dicial Law amongſt the Hebrews was a Hedge 

or Fence of the Moral Law, ſo the Law of the 
Land well executed, is a good guard to the Law 

of God ; and though compulſion cannot make 

men truely good , as 3 ought to be, yet it may 

keep them from being ſo bad, as otherwiſe they 
would be: Major bereditas venit unicuique no- 
num, d jure &. legibms, quam d parentibus , No Ce 190 
man is aſſured he ſhall either keep his Eſtate, ” as 
tranſmit it to his Poſterity, but by the Law, which 

is the Sanctuary of a free Subject, the ſafeguard 

and defence of his Life and Fortune : The poor- 

| eſt perſon living, were not the Law his refuge, 
would be yet more unhappy than his preſent 
condition can make him, for be he never fo mean 

be is within its care, and the greareſt Perſon li: 

ving is not exempted from its Power: And 
therefore that was very praiſe-worthy which An- 
igom the Great replyed to one of his Fovorites , 

who would needs perſwade him, that whatever 
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Kings had a mind to was lawfull; he told him, 
true it was ſo, but amongſt Barbarian Kings, not 
them that profeſs Juſtice. For God hath appoint- 
ed diſtin& Laws both for Princes and private 
Men, and Princes have their Judge , who fitteth 
in Heaven, before whoſe Tribunal they are ac- 
countable for whatſoever abuſe or corruption, 
which the want either of care or conſcience , hath 
bred in them. And that we might not be fo much 
governed by Men as Laws, the Wiſedom of our 
Law-mak-rs did take care, that moſt of our Laws 
ſhould be written, to the end, that neither favour 
nor hatred might approach the Tribunal, nor 
Judgement be left to the arbitrary will of Man, 
that Magiſtrates might know what to com- 
mand, and People what to obey, that ſo no man 
might doe and undoe , bind and looſe at his plea- 
ſure: And our very Precedents and Reports by 
which we walk, have onely ſo much of Law , as 
they have of Juſtice, they and Law being both built 
upon Reaſon and Juſtice, which may be eaſily made 
* to all whoſe obſtinacy is not above their 
car. (is 
Hater Ed. As every good and perfe& gift, ſo this very 
gift of good and perfect Laws is derived from the 
Father of Lights, to teach us a reaſon why juſt 
and reaſonable Laws are of fo great uſe in the 
World; and that Laws apparently good, are ( as 
it were) things copyed out of the very Tables 
of that high everlaſting Law: The Laws which 
the very Heathens did gather to direct their acti- 


Ons 


— 


— Dedicatory. 


—— 


ons by, ſo far forth, as they proceeded from the 
light of Nature, God himſelf was both the Au- 
thor and Wrier of them in the Tables of their 
hearts. How much more then is he the Author 
of thoſe Laws, that are made by perſons zealous 
of his Service, and which have been drawn as 
near as may be tothat firſt Original, that ſupream 
higheſt Law which he gave us? And if we do 
but ſeriouſly confider , how our Anceſtors, after 
the tryal of many Ages, have grown up happily 
under our Laws, wherem their Fathers and them- 
{ves were born amd bred up: Laws which have 
deen weighed and allowed mot by the wiſedom of 
a Harrow age, but by the experience of above a 
thouſand years; and if men were but likewiſe 
willing to learn how many Laws their actions in 
this life are ſubject unto, and what the true faree 
of each Law is, all the diſputes and contumelious 
Iveaives againſt our Laus, would have (dyed 
the very day they firſt brought forth. But it a 
great deal eaſier for men by the. Lawytto be taught 
what to do, than inſtructed how to judge as they 


ſhould do of the Law: For Ariſtotle himſelf 4 ff. 


was ready to acknowledge, that = gde pizwe, 
'foundly to judge of Lam, was the weightielt 
thing that any man could take upon him: Con- 
berting which, the Learned Hoaber gives an ex- 
lent caution, wemill, ſaichche, give Fudge- 
went of Laws under which me live, let thei lam E- 
erna be-always' before: our eyes, uobith\is-of principal 
free to' breed in Meli giaus minds ; | a\dutifull: eſtima- 
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tion of all Laws ; and though we perceive not the 
goodneſs of Laws made, yet ſince things in ibemſelvei 
may have that which we diſcern not, we ſhould there- 
fore be very careſull bow we ſpeak or judge in the 
worſe ſenſe.of them: For when Laws are ſlighted or 
deſpiſed, then are the People oppreſſed, then diſo- 
bediencies, revolts, violences, and all the Crimes 
which are the Plague and ruine of a State, are in a- 
gitation, whereas the due obſervation of the Lay, 
and a quiet ſubmiſſion thereunto; cutteth off thoſe 
enormities which affli& us, and ſecureth us in the 
injoyment of thoſe Goods which God hath be- 
ſtowed on us. A Prince ought therefore never to 
let the Laws fall into diſ eſteem, eſpecially thoſe 
which keep the People in obedience, and which 
ſerve to ſecure them from oppreſſion, and all- 
ways to uphold the Dignity of the Profeſſors 
thereof, 3116 | 
We find it was the Wiſedom of the Roman 
State, to admit the Lawyers into their molt ſe- 
cret and important Councels , and - ſeldom was 
any Law made to which they were not called 
to give their Advice : Nay, Hiſtory tells us, that 
Alexander Severus the Roman Emperor, never 
eſtabliſhr any Law, without the preſence and 
aſſiſtance of Twenty the moſt Renowned Lay- 
ers; and certainly that State found the benekt 
thereof in; its long continuance : and moſt necel- 
fary-it is, that to deviſe Laws, which all men 
ſhall be bound to obey, nothing be acted therein, 
but by the deliberation and conſent of thoſe that 
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are to give obedience thereunto. And therefore 
the conſtitution of this Nation requireth, that the 
King ſhould be adviſed by his Parliament, when 
ever any Laws or Ordinances are made: And 
our Laws are thoſe, which publick approbation 
hath made ſo, and approbation is not onely given 
when men perſonally declare their aſſent, but 
when others do it in their names by right origi- 
nally derived from them: And this is it which 
makes the People receive the Laws with more 
ſubmiſſion and willingneſs, for nothing is ſo ac 
ceptable to them, as that which carrieth the leaſt 
ſhew of abſolute Soveraignt, and the greateſt 


ſhew of Liberty : And our Laws do not onely Fir 
favour Liberty, but they are notioned by that ve- 
ry word ; for Liberties in Magna Charta, fignifie aus ch 


the Laws, and in that reſpect is the /great Charter 


called the Charter of Liberties : And our Laws Velen, 
n'38 E. 3. c. 4. are called ,,T be Liberties of Eng. Fi, 
land, becauſe they make men free: And indeed Br, 


the Law is the onely real Liberty, if we will be- 
lieve my Lord Coke, 2 Inſtr. 4. But it is not a 
licentious Liberty which the Law gives us, but 
a real Freedom, a Freedom from Slavery and Ty- 
ranny. And ſince it is ſo, is it not much better 
to judge according to theſe Laws, than out of any 
mans knowledge, though:.never ſo wiſe; for 
though he may fee clearly, yet the Laws: ſee with 
tlie eyes of many Ages, with the eyes of all the 
moſt able and learned Councellors of State and 
judges of our Land, they having been _— 
| b e 
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ſed by the moſt folid wiſeſt Heads of all the ages 
paſt : And therefore the greateſt Politicians have 
thought it dangerous to the good of a State to 
alter any Laws without common conſent and 
urgent occaſion , or unleſs the change carry ſome 
reat alteration with it : Ariſtotle ſays, It makes 
Subjects light Rules and Powers, and doth di. 
Thucidides, miniſh their Authority: But Cleon in T bucadides, 
—_ goes a little farther , affirming, A City with the 
worſt Laws immoveable, is better than one with good 
Laws not binding. And the Common-wealth of S 
on, had not ſurvived the Policies and Eſtates of 
all Greece beſides, but that in 740 years, they ne- 
ver {et forth any new Edict, nor went beyond any 
of their Laws. And it is worthy our obſervation, 
that in the Venetian Commonwealth , thoſe R efor: 
mations of Government, thoſe: reaſſumings of 
State have been never ſeen, which with infinite Tu- 
mults the Roman and Florentine Commonwealths 
have fo often uſed: It being the peculiar vertue 
of the Venetian Senate to perpetuate her ſelf in her 
flouriſhing Liberty, by the punctual obſervatian 
of her ancient Laws: It is therefore certainly 
an effe& of a great Diſcretion, to preſerve the 
obſervation of thoſe Laws, which had formerly 
enough in them to remedy any inconvenience 
in the State. And not to do as King Fra- 
cn the firſt of France did, after he had Con- 
quered Savoy, and expelled Charles the Second, 
who was Duke thereof: The new Magiſtrates 
ſubſtituted by him, gave Judgement in all caſes 


accord- 
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according to equity, and often againſt their known 
Laws, but the Countrey was quickly ſo weary 
of it, that they Petitioned the King, that thoſe 
Judges might no more Judge according to equi- 
ty, but according to Law.; And my Lord 
Loke declaring the dangerous Inconveniencies 
that happen by changing Laws, does affirm , 
That all the miſchiefs and miſerable oppreſſions 
committed by Empſon and Dudley, were occaſi- 
oned by the Statute of 11 H. 7. authorizing to 
hear and determine offences againſt Penal Sta- 
tutes, according to diſcretion, (and not accor- 
ding to the Laws and Cuſtoms of England) 
whish Statute was afterwards juſtly repealed , 
1H. 8. cap. 6. And in the Preface to the fourth 
part of his Reports, he ſays, That it i; an old rule 
w Law and Policy, that correction of, Laws be 4+ 
voided ; which may be thought a ſtreyn too high; 
for if our Laws had not been often poliſhed,  reft- 
ned, and added to, where they have not, been full to 
compleat them, they had not gained the perfection 
they have now attained. - _ 

And indeed it is a vulgar error, to imagine 
that Laws muſt never be altered, without com- 
mon conſent, and juſt conſideration it ought not 
to be done, but when there happens any ſuch to 
be, the alteration of them cannot but be advan- 
tageous: It being impoſſible the firſt Law-ma- 
kers ſhould foreſee all inconveniencies which 

might enſue: For as Mr. Lambart fays ; The 
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Law cannot be ſuch a perfect Rule, as that we 
may thereby ſquare out . Juſtice” in all Caſes which 
may happen, for written Laws muſt needs be 
matte in general, and grounded upon that which 
happens for the moſt part, becauſe no wiſedom 
of man can' foreſee every thing which time and 
experience doth beget : There muſt of neceſſi- 
ty therefore, be many times alteration of ſome 
Rules of Juſtice, becauſe the Manners of Men 
are variable, and the puniſhment of Crimes 
may admit of change, according to the diſpofi 
tion of Men and Times. But thoſe Laws that 
are known Maximes for the common good, 
ought no more to be changed than the Laus of 
Nature, for both are equally founded upon 
Gods Law: *Tis true, if Man had remamed 
in his Original Integrity, the Laws of Reaſon 
had been fufficĩent to direct each particular per- 
fort in all Hib affairs and duties, which now are not 
ſafficient, but require the acceſs of other Laws, now 
that Man and his Off. ſpring are grown thus cor. 
rupt and ſinfull. 0 
When the Romans were little . better than 
Shepherds and Herdfmen , tis ſaid, a few Þ 
vory Tables contained their Laws; but after 
they came to be Lords of the World, how 
many thouſand Books were written, of the Ro- 
man Civil Lam? In like manner, let us but con- 
ſider", how much more Traffick is increaſed 

tiers than in former times, how Contracts at 
more 
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more frequent, and breaches of Truſt more 
common; how great an Improvement of mens 
Eſtates, and how much more deceit and opprel- 
ſion than formerly, and we ſhall then ceaſe won- 
dering why our Laws run in a larger Chas 
nel, and ſpread into more veins than formetly ; 
for as Offences gather ſtrength arid multiply , 
ſo muſt the Laws, and though they were but few 
at firſt, and then » fufficient , when men lived in 
publick Society with "harmleſs Diſpoſitions , 
yet now when the Injuſtice of Wicked Men 
will hardly be kept in, with Bit and Bridle , and 
that mens Iniquities cannot be reſtrained with- 
in any tolefable Bounds, when men are nei- 
ther conſtant to their own goodneſs , nor to 
their lawleſs Sins; and that puniſhment which 
hath been ſometimes forcible enough to bridle 
Sin, grows now too weak and feeble ; there is 
a.neceſſity that as theſe Miſchiefs increaſe , there 
ſhould bei ſupplements of Laws to meet with 
them, and to puhiſh what is amiſs. And this 
Sithe true reaſon why our Laws are ſwell'd in- 
to ſo much a bigger Bulk than formerly; And 
it any do complain of the obfcuricy of our 
Laus, they muſt} cenfider, that as we be⸗ 
hold the ſtatelineſs of Houſes wu Delight, 
tough the foundation thereof is cbneeal'd in 
the Boſam of the Earth: So we may / enjoy 
theuuſe and beneſit of our Laws with much 
omfort , though the Grounds and firſt! Origi- 


nal 
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ginal Cauſes from whence they Sprung be re- 
moved from our knowledge: Our Law hath 
reaſon every where, though not to every Eye con- 
ſpicuous : - And. wife and modeſt Perſons can- 
not but know, and conſider, that at this diſtance ,- 
and after ſo. many Ages, the reaſon of our Laws 
ought not to be inquired after, but we ſhould 
rather preſume , that thoſe Laws. and Cuſtons 
which have been tolerated by our ancient Prede- 
ceſſors, did proceed from their mature Wiſedom; 
and that our Fore-fathers have examined and di- 
geſted the Laws much more accurately than we 
do, who run our ſelves into infinite diſorders, 
when out of novelty we would abrogate thoſe 
Ancient Laws which experience hath found to be 


good. 


And now, My Lord, I have wearyed your 
patience in juſtification of our Lame, which | 
think were needleſs, were they rightly un- 
derſtood , for we cannot juſtly complain that 
good Laws have been ſo much wanting unto 
us, as we to them: To ſeek Reformation of 
Laws, is a commendable endeavour, but a ſpee- 
dy redreſs of our ſelves is for us more neceſſi- 
ry, for we have loſt much of the ancient Graii- 
ty of our Profeſſion, and have degenerated from 
what we were; it is time therefore for us to 
return, and to be more cautelous and circum- 


ſpect, by how much men are more e 
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and querulous againſt us: And the beſt way to 
confute the Calumnies of Men, is even our own 
Integrity, that we endeavour to be pure and clear 
in our Lives and Profeſſions, and to be principled 
upon Religion and Conſcience, endeavouring to 


be the beſt men as well as the beſt Lawyers : The 


meaneſt of which is, 


My Lord, 

From the Black Buildings . "1 
in the Inner- Temple a Tour Lo rdſbip $ moſt obed; 
November 1. 1658. ent and mol baithfull 

| Servant, 


Edward Bulſtrode 


An Alphabetical 


TABLE 


OE E 


NAMES 


Of all the Principal CASES Adjudged 
and Reported in this Third Part. 


A 
fol. 
Bbots againſt Johnſon, Debt. 


A 233. 
Ackridge againſt Conbam, Ar- 


reſt of Judgment, 220, 
Atkinſon againſt Buckle, Error, 152. 
Alfrey againſt Blackmore, Promiſe, 326. 
Alen againſt Wedgewood, Covenant, 

168. 
Amſon againſt Walcot, Treſpaſs, 209. 


Apthorp againſt Cockeril, Words, 150. 


Auſten againſt Monk, Scire facias, 192. 


B 
RB againſt Voller, Replevin, 
203. 
Bag againſt Slade, Error, 162, 


Baily againſt Merrel, Deceit. 
Bailyffs of Ipſwich, againſt Martin and 

Parker, Debt, 211, 
Paker againſt I. S. Words, 72. 


ball againſt Coll, Preſcription, 61, 
179. 


Bennet againſt Belfield, Debt, 
belfield againſt Adams, Ejedlione firm, 
80, 


94- 


Berrisford againſt Goodriſh, Promiſe, 

235. 
Berrey againſt Perrey, Debt, 62. 
Beverley againſt others, Prohibition, 

315. 
Biggs againſt I. S. Prohibition, 182. 
Blamford againſt Blamford, E jedliione 


rme, 98. 
Black ſtone againſt Martyn, Scire fa- 
cias, 305. 
Boyer againſt Rivet, Se. fac, 317. 


Bret Sir John, againſt Cumberland, 
Covenant, 163. 
Brownlow againſt Cox and Michil, A(- 
file, 32. 
Burroughs & alias againſt High Com- 
miſſion Court, Habeas Corpus. 48. 


C 


Sp againſt Rogers, Promiſe, 311, 
Calf againſt Dingley, & Al. Scire 
facias, 31 


331. 
Cockerel againſt Apthorp, Debt, Stat. 


5 EHZ., 147. 
Codback againſt Turback, Habras Cor- 
pus. 109, 
Cooper 


An Alphabetical Table. 


Parr III. 


Cooper againſt Francklyn, — 
184. 

Copper againſt Dickenſon , Promiſe, 
L 


70. 

Coo: againſt Lancaſter, Aſſumpſit. 
161. 

Corporation of Coleheſter againſt J. S. 
Charter, 1 
Cotton againſt Meſteot, Aſſumpſit. 187. 
Cranfield againſt Turner, Ejectment, 
311. 


. Crawley againſt Marrow, Ejectment, 


245. 

Cryps againſt Baynton Sir Henry, Pro: 
miſe, 31 
Crofts Sir Herbert, againſt Brown, 
Words, 167, 
Cuddington againſt Wilkin, * 
2. 


Debt, 


Cuts Sir John, againſt Bennet, 
22 3 . 


— 


D 


D againſt Waddington, Eject- 
ment, 130. 
Davenport againſt Wood, Promiſe, 259. 
Denham againſt Cumber, Error, 581. 


Dickes againſt Brown, Prohibition, | 


314. 
E 


E= againſt Waſtel, Error, 230, 
Spanith Ambaſſador againſt Gif- 
ford, Promiſe, 159, 
Spaniſh Ambaſſador againſt Gifford, 
Scare facias, 182, 


F 


F againſi Snelling, Error, 155. 
Flemming againſt Teates, Error, 
20 . 

Flynt againſt Langhorn, ſecond delive- 
rance, . 119. 


Foſs againſt Parker, Prohibition, 242. 


Fowkes againſt (hilde, Ejectment, 
I 7 9. 
Froſt againſt Eyre, Words, 265, 


G 


Illert againſt Rod, Words, 304. 
Gold againſt Death, Debt, 55. 


71. H“ againſt Heming, Promiſe, 


Gough againſt Howard, Action upon 
the Caſe for Reſcous, 121. 
Grange againſt Denny, Error in Quare 
Impedit, 174 


H 


| 85. 
Hammond againſt Wennibank, Eject- 
ment, 268, 
Hanmer againſt Olive, Error, 84. 
Harding againſt Goſling, Prohibition, 
241, 

Harris againſt Auſtin, Error, 36. 
Harriſon againſt Rock, ſpecial Action 
Juper caſum, f 334 
Haver againſt Gibbons, Error, 61. 
Havergil againſt Hare, Ejectment, 
250. 

Howſon againſt Fountain Sir ie 
Error 5 | * 201. 
Helley againſt Hender, Words, 33. 
Herbert againſt Benyon, Error, 134. 


Hornigold againſt Bryan, Debt per 
Executor, 72. 
Hicks againſt Harriſon, Debt, 210. 


Hodd againſt High Commiſſion Court 

Habeas Corpus, 146, 
Hodge againſt Vavaſor, Promiſe, 222. 
Hungate againſt Philips, Appeal. 243+ 
Hungerford againſt Howgland,Promile, 


Dr. Huſſey againſt Moor, En 
Hutchin againſt Perryman, 8 tire fe 
cia, 220. 

1 
* againſt I. 5. n 


Fobnſon againſt Cullamort, Promiſe, 


268, 
Jones againſt Stoner, Trover & C.- 
verſion, 121. 


K 
He King againſt Arden, Indi- 


| T ment, 71. 


The King againſt Bel, Indict. 322. 


The King againſt the Biſhop of Dur- 
ham, Di Warranto, = 


Parr III. 


An Alphabetical Table. 


The King againſt Copel, Quo Warran- 
to, 58, 
The King againſt the Univerſity of 
Cambridge, Indictment, ITO, 
The King againſt Sir Matthew and 
Ferdinando Carey, Indictment, 206, 
The King againſt Gonge Habeas Cor- 
pw, 115. 
The King and Sir Thomas aller, a- 
gainſt Hanger, Information, 1. 
The King againſt the Mayor and Bur- 
geſſes of Glecefter, Writ of Reltitu- 
tion, 189. 
The King againſt Law. Information, 


Moody againſt Garnance, Ejectment, 
4 I 53 
Moor againſt Salter, Action of the 


Caſe, 79. 
Moorewood againſt Dickens, Debt, 
1 48 . 


Morrice againſt Baker, Aſſault, 196. 
Moteram againſt Moteram, Prohibi- 
tion, 264. 


P 


Age againſt Davies, Prohibition, 


; | 243. 
Payn againſt Selby, Promiſe, 258. 


87. 
The King againſt Mah, Habeas Cor- Payn againſt Worth, Treſpaſs, 282. 


pus. 27. 
The King againſt Poyntz Sir Nicbol. 


Indictment, 113, 
The King againſt River, Indictment, 
178. 

The King againſt Tavernor, Indict- 
ment, 171. 
The King againſt Dr. White, Quo 
Warranto, 292. 


The King again Zar, Quare Im- 
dit 8 


Know! againſt Harvey, Prohibition, 
| 158. 


L 


1— againſt Scot, Error, 
183, 

Les againſt Adams, Promiſe, 35. 
Lewis againſt Walter, Words, 225. 
Lewkner againit Goodman, Words, 
| 249- 

Linger againſt Browghton, Promiſe, 
206, 

Long againſt Baker, Eje&ment, 151. 
Lowes againſt I, S. Words, 74 


M 


Mz againſt Lumley and Proby 
Sheriffs of London, Eſcape, 
198, 

Melitine againſt Hall, Debt, 244. 
14% againſt Faruden, Words, 283. 
Milward againſt Watts, Error, 228. 
Milward againſt Maby, Error, 227. 


Parry againſt Parry, Debt, 250. 
Parret againſt Parret, Words, 303. 
Parſlow againſt Dennis, Prohibition, 
34+ 

Peck, againſt Methold, Error, 297. 
7757 againſt Berry, Error, 69. 
Phelps againſt Vine heomb, Falſe Im- 
priſonment, 77. 
Philips againſt Wicky, Trover and 
Converlion, 209. 
Pipe againſt Alger, Error, 208, 
Porter againſt Ch:pman, Error, 235. 


Potter againft Forſter, Treſpaſs and 

Ejectment, 296. 

Prinſton againſt the Court of Admi- 

ralty, Prohibition, 147. 

Q . 

Velſh againſt Carpenter Error, 

1 62. 

Quiet againſt Ludburrougb, Cove- 

nanf, 29. 
R 


R Ateliff againſt Clark, Debt, 210. 
Rawlinſon againſt Grews, Treſ- 
paſe, 237. 
Read againſt Holmes, Error, 295. 
Reynel Sir George, againſt IJ. S. 
245. 
Rice againſt Wiſeman, Covenant, $2. 
Robins againſt Lambel, Error, 92. 
Robinſon againſt Walter, Trover and 
Converſion, 269. 


Mountford againſt S ulley, Treſpals, | Roſe ewel againſt W. elch, Eject. 214. 


336. 


Rudge againſt Thomas, Covenant, 201. 
Sely 


An Alphabetical Table. 


PART II. 


8 


Ely againſt Facy, Words, 48. 
Sbury againſt Brown, Debt for 
Rent. 328. 
Slade againſt Thomſon, Treſpaſs and 
Ejectment, 58. 
Slingsby againſt Lambel, Error, 112. 
Small againſt Boyer, Promiſe, 248. 
Small againſt Vorn, Debt, 316. 
Smalmwagainſt Eigborrongh, Tre. 272. 
Smink againſt Barker, Debt, 263. 
Smith againſt Bowls, Ejectment, 290. 
Snead againſt Badley, Words, 74. 
Sanford againſt Stephens, Treſp. 281. 
Stirt againſt Drangold, Trover, 289. 


Shury againſt Pigot, Special Action of 


Caſe. 
Sydenham Sir Fa. againſt Ray, Words, 
260 


Webbs Caſe, Habeas Corpus, 


V 


Vas againſt Pannel, prohibition 
to Cheſter, 116, 


W 


Arner Sir Henry, againſt Suck- 

erman, Prohibition to the 

Dutchy. 119. 
Weale againſt Wells, Action of the caſe 
Conſpiracy. 284, 
Web againſt Herring, Treſpaſs and E- 
jectment, 192. 
213. 
Wintel againſt Childe, Prohib. 220, 
Whiteman againſt Hawkins, Treſp. 303. 
Withers againſt Henley, Action for 
falſe Impriſonment, . 96. 


60. ] Vit againſt Buck, Prohibition, 165. 


T . 
T Alkern againſt Wright, Promiſe, 
| 221, 
Tyſdal againſt Sir William Eſſex. Co- 
venant, 204. 
Thomſon againſt Butcher, Debt, 300. 
Turner againſt Denning, Treſpaſs, 326. 


Woed againſt Suckliff, Error, 150. 
Wrothmeal againſt Gill, Prohib. 310. 
Wrathbone againſt Newberry, Eje&- 

ment, 158. 


1 


Youu againſt the Biſhop of Re- 
ebeſter, Error, 224. 


* 2 LEY a ES 
j a> — 


» 
* 
= 


iz JAC. Banco Regs, 


The King and Sir Thomas Waller Plaintiffs, againſt 
Frances Hanger Widow, Executrix of George 
Hanger her late Husband, deceaſed, 
by Information. 


Entred Termin. Paſch. 9 Jac. inter placita 
Regis, Rot. 163. 


An Thomas VValler miles, Capitalis pincerna domini Regis, by An Informa: 
bis Letters Patents, exhibited an Jnfozmation againſt Frances tion for Pri- 

Hanger UUidow , foz deteining of Pziſage, (S.) Tight Tun of 1 Ro. r. 138. 

UUine 3 and ſhewz, That the King was ſeiſed in his demeln as Bulſt. 134. 

* lot Fe, of this ancient duty called Pziſage, ut in jure Crronz, 261. 

and that ye and all vis Pzogenitozs have uſed to habe Pziſage, Larch- 281. 

which is of every Ship , of all Perebants, Aliens, oz Denizens , containing gg 33: 

ten Tuns of UUine, to have foz Paiſage one Tun; and if it contain twenty = 

Tun, oz moze, to habe two Tun, (S.) Unum ante doleum, and the other 

deorſum , and this pe is to have as a Flower of the Crown: That 28 Novem- 

bus, 5 ac. Two Sbips laden with UUines , of the goods of George Hanger, 

did arrive in the Pozt of London, the one called the Hopewell, with 26 Tuns, 

ſo that two Tuns of theſe were due to the King; and the other called the Deſire, 

with 22 Tuns of UUine, of which two Tuns were due to the King : That afters 

wards the other two Ships did arrive alſo in the Pozt of London, and that in thete 

four Ships were 124 Tun of Wine, of which eight Tun was due unto. the King 

foz Paiſage ; that be required theſe eight Tuns of Mine of the ſaid Frances Hm- 

ger, tothe uſe of the King ; and that ſhe, of the pzenuſes not ignozant , ſ#king 

the diſ:inheritance of the Ring, refuſed to deliver them: Upon this be pzayed the 

UQbice of the Judges, and to have pzoceſs againſt the ſaid Frances, who came in, 

and ſatd by Pzoteſcation 3 Firſt, That the Jnfozmation was inſufficient : Second: 

i, That Sir Thomas VValler was not Capitalis pincerna domini Regis, & pro 

placito dicit , quod bene & verum eſt ; that the four @bips with Mints did ar: 

rive in the Pozt of London, as is laid in the Infozmation; two of which Ships 

did arrive in the life time of the tand George her Pusband, and two after bis death, 

ud that the ſaid George ber then Pusband, was poſſeſſed of theſe goods, ut de 

mis ſuis propriis , and ſo being poſſeſſed, made her his E;ecutrix , and dp:d: 

Afterwards ſhe being libera fzmina , * ſuper ſe onera teſtamer ti, did un 


ſad? 
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6 Martii, 
9 E. 3+ dec. 


Men Char- 
4, cap. p. 


lade ryece two Ships , and did take and occupy the Wins, as Executrix; and 
ſhe aiſa pleaded the Charter ofdiſcharge of ÞPziſagemade,6 Marin,1 E. 3. &c. unto 
the Majoz, Commonalty, and Citizens of London, in bxc verba, (S.) Quod de 
vis Civium, nulla ptila fiat, ſed perpetue inde eſſent quieti, and takes a Travers, 
abſque hoc, that theſe were her own pzoper gods, and that the pad nothing in them, 
but onelp as Executrix of George Hanger her late Pusband, with an Averment, thac 
ihe ſaid George, fuit Civis, & liber homo de Civitate London, (S.) of the Company cf 
Cloath⸗wozkers; and ſhe alſo averred, quod Civitas Lon. eſt antiqua Civitas, Ancoz- 
pozated by the name of Pajoz and Commonalty: Upon this Plea the Kings Attoz. 
nep:generaldemurred in Law, upon which the Caſe was baiefly this. (S.) Merchants, 
Fremen, Citizens, and Kefjants in London, by the Charter of 1 E. 3, are diſchar: 
ged of the payment of Pꝛiſage. A Werchant Citizen, and Freeman of London, hay 
four Ships with WUtmes arrived pere in the Pozt of London, two of them in his 
life time, and two after his death; after the arrival, and befoze the unlading of the 
two firſt Sþtps,be made his UUife his Executrix, and dyed; who afterwards unla: 
ded tele ſylps ſo arrived, in the life time of her Pusband, and allo the other two 
Ships which arrived after his death: The ſole queſtion upon this demurrer was, 
whether ſhe ſhall be diſcharged from the payment of Paiſage foz theſe Wines, oz 
not, by fozce of the ſaid general grant of diſcharge of Pziſage, by the ſaid Charter 
of 1 E. 3. 

Th's Caſe was long argued at the Bar, in the Terms of 9 and 10 ]:c. E. R. 

And afterwards in Trin. 10 Jac, B. R. this Caſe was argued by the four Judges, 
who were then d{bided in opinion, two againſt two. 

Croke J iſlice. The queſtion pere is, UUhbether Pziſage ſyall be paid foz theſ; 
UUlines, oz not: In anguſtiis poſitus ſum, whicy way to incline my Dptnion; 
but J think, that in this caſe, Judgement ought to be given foz the King, and that 
Pailage ought here to be paid unto htm, foz theſe two Ships which did firſt artite, 
but eſpectally ſoz the two laſt Ships: J am of Dpinton, that Hoc privilegium 
a principe conceſſum, ought to be taken and conſtrued, benign, largely and amply, 
and not to be reſtrained, bene meriti Cives London; this Immunitp to be extend- 
ed to Citizens, Men 02 UUomen Citizens, as well ro the one, as fo the other clear: 
Ip; C vis utriwſcue genetie, & gratuitum donum Regis, this was to be to the Citi 
zens of London, being tctius B itannia, & regni totins Epitome, that Nom en ore 
not to be excluded our of the benefit of this Charter, foz that they deſerve as well as 
others; ſo that no diſ-ability being in the UUoman, but ſhe being integra Civis, is 
verp well capable of this immunity foz the UUidow of a Merchant Citizen, eſt cui 
de cavium libettate dotata, and ſhe ſhall have the ſame pzivilege, as well as her Pits: 
band, as long as ſhe is reſtant within the City, ſhe ſhall be free from payment of Pai 
ſage. All this J agree : But here relict a verificatione, that ſhe is Civis, ſaith, that 


the bath theſe UWines in another right, and takes a Travers that they are not bona 


ſua p:0p: in, but that ſhe hath them as Executrix of ber late Yusband : As fo the 
Þ2tvilege bere of diſcharge, the difference will be, where the gods are attached in 
the life of the Pugband, and where after his death; where it is in bis life time, and 
te dits the ſame day, pet the Diſcharge ſhall continue; but here in this Caſe the ſame 
was aft. r bis death. - K 

Alſo be which is to take benefit of this Charter, ought not to be inquilinus nec 
adventitirs, be ought to be Civis reſfidens, & commorans in cola Civitaris, and ſoare the 
wozds of the Charter of Diſcharge, made unto them in 1 E. 3. And the King, ex 
ſpec ali gratia, did then grant this Diſcharge unto the City; and it appears by Mags 
na .Chact?, cap. 9. quod Civitas Lordon, omnes habeat Libertates ſuas antiquas, & core 
ſuetudines illæſis. 

© iſo this Pziſage is an ancient duty in the Crown, and due unto the King, as 
of cemmon Right , ard the fame is a Pzerogative in the Crown, inct- 


dent 1:nto the King, as a flower oz fruit from the Ar&, but not fo 2 
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foz that be may well grant this tmmunttp to whom he will. A Woman may be 4 


Cinizen, but pete ſhe is not an Owner as ſhe ought to be. TP n 

A a Citizen makes a Fozeigner his Executoz, who unlades the Wines, clearly 
ye wall not have the benent of this diſcharge, foz that be pere bath them in another 
right, and the Pzicage grows due to the King, by the unlading ; ſo that a Fo- 
teigner ſhall not yave the benefit ot this diſcharge, noz yet an Executoz of an Exe · 
cufoz-. | 12 

A the Goods of a Citizen come to a Fozeigner, pe is not Civis. Cy | 

A a Fozeigner makes a Cittzen vis Executoz, be fyall not yave this pꝛiullege of 


diſcharge from payment of Paiſage 3 foz theſe are not bona Civium, as they ought 


to be, oz no diſcharge 3 foz that he which is to be quit from payment of Paiſage , 
ought to - a Citizen, and he ought to have the Goods in his pꝛoper, and not in ano- 
tyers rigyt. | 36! 

Pow this Pꝛiſage at firft grew due, a pzobable reaſon may be this; foz that the 
King is to ſcour th? arrow Seas, and therefoze be is to have of every Sbip , 
bzinging ten tuns of Mine, one tun and if twenty tuns, oz above, then to 
have two tuns foz his Paiſage; ſo tpat this is an Pereditary Kight in the 
Crown. 1: 

Another matter is here obſervable, that fozmerly, in ancient time, the uſual bur: 
then of ſhiÞs was but ten oz twenty tun, but now, by great Andyſiry, they are made 
greater, and in this, the great benignity of the King is to be obſerved, that be doth 
not extend the papment of Pztſage, accozding to the bigneſs of the Sþip, but onely ta 
have two tuns out of a Ship, thaugh the ſame contain fozty oz fifip tuns, as pere it 
appeared to be; and from hence map be gathered a good caution unto ſubiects, ultra 
debitos limites & fines, not to extend the Rings Charter and Gzant, and to doe con: 
tut unto this, is retribuere malum, pro bono. 7 

As to the Charter it ſelf, made in 1 E. 3. and the due conſtruction thereof, Let: 
ters Patents of the King ought to be conſtrued, ſecundum intentionem domini regis, 
& non ad deceptionem: And the King, quatenus Rex, eſt ProteRor legis tetræ; & quod 


1137 


rexlegi, lex regi, ag Bracton obſerveth, Rex eſt anima legis, & lex eſt anima Regis : Bracten. 


Letters Patents are to be conſtrued benign, favozably and liberally ; and upon the 
true conſtruction of this Charter here of diſcharge, is the main knot and difficulty 
in this caſe, pupilla oculi regis Civitas London, and the ſame is called, Cameta re- 
56. ; $1 
As to the words of this Charter, (S.) De vinis civiom nulla priſa fiat, ſed inde per- 
petue eflent quieti: Here is Conceſſio Regis, and who he intended to have benefit by 
this immunity z and this was not Frances Hanger, but George Hanger, De vmis ci- 
vom, &c. 180 


— 4 But theſe are the Wines of a Citizen, and therefoze no Pziſage 18 


we, | 
, "Reſp, If none of this could be denyed , it muſt then be agred to be ſo: But 
theſe are not now the UUlines of George Hanger, nec vina civium, tos that George 
Hunger is not now a Citizen; Non vina George Hanger, foz that be in pulvere dog« 
wit, and he hath undergone this Sentence, (S.) Cines es, & in Cingre, & c. mots am- 
ma ſolvit, and now he being dead, he hath no goods, noz is ye now a Citizen; pe was 
a Citizen, but now is not, non et ſpirans, non eit inter vi vos, & 6 non eſt, 
then non eſt civis civitatis London: So that here is a double diſability int 
George Hanger; he bath no goods, neither is be a Citizen, and both theſe 
dught to concur, otberwiſe, not capable of this Jmmunity; be bath goods one- 
b inKepzeſentation,in the hands of his Executaꝛ, which ate tn Judgement of Law, 

a teſtator is. . - ' 

A two Citizens have Wines as in Joynt-tenancy, they conjunctim & divi- 
> pave this Privilege ; otherwiſe it is if a Citizen and «Stranger hav: 


a B 2 Pere 
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placito 77. 


Trin. 3. Jac. 
B. R. cc. 


Magna Char- 
fa, cap. a l. 


4 H. 6. 


14 H. 6. c. 


ir E.. Fitz, len . f | 
tit. Execut. placito 79. At a Guardian in Socage hath a Ward, makes his Executozs and dies , 


Knowls Caſe. 


Pere in this-Cfe this Pribllege doth not die, but onely quoad George Har- 
ger: As to the UUife, ſye pere ſaith, that ſhe is libera famina & Civis, Whether 
the ſhall þave this Pzivilege , oz not, is the queſtion. As to this, che wall not 
bave this Pzivilege, foz here the hath not any UUines ; ſhe is civis, but ſhe hath 
not. vioa civium ; If the bad theſe Mines in jure proprio, then the ſhould habe the 
benefit of this immunity: But pere ſhe balh theſe in the right of another, 
in jure mariti, and therefoze ſhe ſhall not have the benefit of this diſcharge. Allo 
the Rings grants ought to have ſuch a conſtruct ton, as not to extend unto a repze: 

tative perſon 3 and to this purpoſe is the Caſe in 11 E. 3. Fitz. tir, Executars , 


they do repzeſent his perſon, as to the goods, but not to have the Wardſhip ; ſe here 
in this Caſe Frances Hanger doth repzeſent the perſon of her Pusband and Teſlaloz, 
as to the goods, to have them, but not as to the pzivilege of this Jmmuntty and Dif: 
charge, giben unto him by this Charter ; but this benefit doth onelx redound to 
ſuch a one, why is omni ſoli & ſemper civi, and ſuch a perſons onelp to enjop the 


Another matter is very material in this Caſe, (S.) The time when this ]Pziſage 
becomes to be due to the Ring, this is very matertal, foz that if it be agreed, that the 
tame grows due upon the arrival of the Sbip ; then foz the firſt, no Paiſage is tobe 
paid, becauſe they arrived in the hte time of George; but foz the other two, Pei 
ſage is to be pam, fo that thep arrived two Moneths after his death: But as to the 
certain time when this duty begins, - the-wozds of the Recoꝛd are in this manner (S) 
de qualibet-navi, important vina & diſonerant inde, ſo that by the unlading this Wzb * 


fage grows due. * 5 

Trinity 5 Jac, B. R. in Kennicot and Bogens Caſe, this was agred, that Pz{- 
ſage is not due to the King, untill tbe Bulk be bzoken open: If bis Executoz ul 
have ibis benefit-of diſcharge, there would be a manifest inconvenience by this, 
foz if ye hath no Executozs, then the Þ2dinarp to have this, be being by the Law 
in the plate of an Executoz ; and ſo of an Executoz of an Executoz, being an ex- 
ecutoz of the firſt man, as appears by 19 H. 8. and fo in infinit & infin tum, & 
inbertum, always in lege reprobatur, and fo it thall be in grants ot the King, & 
in caſu conceſſtonis regis, conceſſions cauſa is to be conſidered. The diſcharge 
pere was granted, in tegard of the great þurthen and travel of Citizens Merchants, 
and foz to encourage them to Merchandizer : But George Hanger, now non 
habet onus , and - therefoze not to pabe the benefit of diſcharge fo2 thele 


good. | ; 
I the Wines in thete Ships were divided in a Rationabile parte bonorum , they 
fyall not have the benefit of this diſcharge ; Magna Charta, capite 21. in caſu privile- 
$i,  Nulls carecta demimica, alicujus per ſona Eccleſiaſtica, vel militis, vel alicujus do- 
mimi per ballivos noſtros capiatur, &c. It ſuch a perſon ſo pꝛiblleged dies, this px 
diloge: wall not eptend-to his Exetuttas, foz that, as to theſe perſonal pzivileges, 
typ Exettitoz- doth not repzeſent his Teſtatoz, but onely quoad his Goods, fox 8 
pate the Adaviniffration of them; pet tt muſt be agred, that this Charter ought ie 
have es ample and beneficial conſtructlon, foz the Citizens of London, as may be; 
det he which is to have benefit and adbantage of this, ought to be integre Ci 
an intire Cittzen, as it was adjudged in 4 H. 6. in one Knowls Caſe a Citizen, and 
Free Gxoterof London, removed his houſhold, cum pannis, and did dwell at Bito, 
butpet kspt bis Shop in London, and be had a Ship laden with Wines, which was 
untaden in the Post of London, and would hahe had the benefit of this Charter of 
diſcharge of -Waiſage, but it was ruled againk him, tes that he was not fuch a C 
tizen as was capable of this diſcharge, foz that he owght to be Civis in cola comme» 
rans, , +4 3 3 $ * 

274 H. 6. Apzivate Act of Parkiament : Complaint was made, that the Lad 
Majoz of London would make Strangers Citizens: It was there declared, 95 
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this benefit, to be diſcharged from payment of Potſage,did not extend unto ſuch Ci- 
2izens as were dota's, made Free, but unto thoſe Cittzens onely which are commo- 
rant incolant, and refiant within the City; here the Plea is, that the Wife, the 
Fefendant , eſt & fur lidera ſæmina, but not Civis, and therefoze the Þlea not 


In 43 Eli. a pzivate Repoat, one Sacheverils Caſe, They were not Paſters of 43 Eliz. Se 
Families, but they had taken Chambers in the City, and were Freemen, and ſub- cheverils caſe, 


je to ſcot and lot, pet they could not have the benefit of this immunty, fog that they 
wore not in cola. 


If a Cithzen of London doth Perchandize with another, be ſhall not have the 


benefit of this diſcharge. 2 
Jf the King grant to one all Amerciaments, pe wall not have Kopal Amercia- 


ments, foz the Rings grants ought to have a favozable contrucion, 


This Caſe now here in gueſtton, eft caſus omiſſus c ceflante cauſa (George Han- 


ger the Teſtatea being dead) cedabir & effectus, (S.) The diſcharge of payment of 
Paiſage 3 but if the bulk of che hip was opened befoze his death , bis Executozs 
afterwards may well take and carry the Wine without the payment of Pziſage oz 
the ſame, becauſe the ſame wazencedifcharged by the opening, in the life nme of the 
2 — ay Pꝛiſage is due befoae the bulk of the Ship be vzoben open, and then 

e ſame is due, | 

This Pzivilege of immunity is here knit to the perſon of the Teſtatoz, & mori- 
tur cum perſona, and now theſe Wines are not do Civium, and George Hanger the 
Trſiatoz, non eſt Civis, fed nunc eſt mortuus, and theſe Mannes are not his goods 5 
ia as one well obſerveth, touching the diſpoſition of goods by one, 


Da tua, dum tua ſunt, poſt mortem tune tua non ſunt. 


Aud our Ancefiozs did not make lo large a Confiruction of this Charter of the 
King, being made civibus London generally, as to extend the tame to go unto ener 
cinen, but he ought to be ſucþ a Citizen, who is Civis, ta all purpoſes and intents, 
otherwiſe be Is not to bade any benefit of this diſcharge from payment of Pziſage; 
and the Came is not to be extended unto & repzeſentative perſon. 

And \a this caſe here, being caſus omiſſus, the Wefendant is not by this Char- 
ter to be diſcharged from payment of Pziſage foz theſe Wines, but ought to pay 
— and fo upon the whole matter, Judgement ought tv be given fog the 


Williams Juſtice. Upon the expoſition of this Eharter of diſcharge of V2iſage, 
Armed 1 E. 3. to the City of London, Frances Hanger the Defendant, ought co be 
diſcharged from the payment of Paiſage foz thefe Mines. | 


theRing and the Biſhop of York'; without all queſtion the King may well grant a · 
way this Amaumity and dilcharge a P2iſage ;- and fo it is of another Jnberitance, 


Licenſes foz Tranſpoztation, without payment of Cuſtom, as appears by 30 H. 


8. Dyer, fol. 43. placito 22, 23,'24+ and 34 H. 8. Dyer, fol. 54. placito 1. Licenſe 
kdz carrying of Bell-mettie out of the Realm, 21 E. 4. fol. 7. The Ring grants uns 
ts the Pajoz of Norwich, to be Incozpozated by the Name of Civibvs, and this. a 


I 5 B. 3. and 6 K. 3. this matter as touching Prilage-is largely argued, bettven 5 E.3. 5 E. 3 


o H.. Dyer, 
43- &c. 


gvod Kane of Jacozpozation,. 7 E. 4. fol. 14. the King grants probis homimbus 7 K. 4 el. 14 


Vilte de Dale, and this a good ume of 


ozutton; and ſo here in this Caſe, the 
— of diſcharge from pap ment ar b 


„ being made civibus London, is 


The King map grant away his Inheritance, as Taxes oz Tallages, 21 E. 4. 21 E-4-f. 45, 


45,48. The King may grant unto one to be diſcharged from the papment of 48. 


2 — and ſo he may gremt unto one, that he Hall not 


rged with the Collection of Tythes , 39 E. z. fol. 35. touching the wings 39 K. 3.1 35. 


grants; 
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Coke 5 pars, Gzants ; and Coke 5 pars, fol. 107. in Str Henry Conſtables Caſe ; one pzeſcribes 
fol. 107. Kc. to hae Royal Fiſpes, as Whales, Pozpes ; ſo this Gzant, as it ts here made, is 


good. . 8 

At is here confiſſed, that. the Pugband of the Defendant was a Freeman, and 
a Citizen of London, at tpe time of the lading of the Sbips, and divers pears 
befoze he bad theſe goods, ſo that de was a perfon well capable of this immu⸗ 


nity. | 

As to the time when this Pziſage is due unto the Ring, the ſame is due as ſoon 
as the Ship comes on the Farrow Seas; pere is the inception and p2zogreffion of 
this dutp, but the conſummation of it, is when the bulk of the Ship is bzoken open; 
Wreck is due when this is caſt and left on the Land by the Sea, and ſo ſeized ;. 


pallage is due when laid on the ground. = | : 
In this Caſe no Pziſage was ever due, quia bona Civium: London is the Cham- 
ber of the King, to fupply him with Cyppozt, when pe ſtands in nerd of it. ; 
The arrow Seas are parcel of the Allegiance of the King, ye is to ſcoure them, 
and to defend bis Perchants in them, foz their ſater cuſiduct: It appears by 6 R. 3. 
6R. 3. Fitz, Fi'2, tir, Protect ion, placito 46. and by Britton, cap. 33. That the arrow Seas 
tit. &c. are parcel of the Allegiance of the King, and parcel of the Crown of Ergland ; ſo 
that no Pziſage was due unto the King of the Goods of George Hanger, let him 
go whither pe will, 
I any Pziſage be due to the Ring, it muſt then commence to be # duty, pꝛeſentlp 
upon the loading, but not payable until] the unlading of the Ship : Foz after i 
comes into the Pozt pere, no Pziſage is due by this coming of the Ship into the 
Wozt, foz pe may, if he will, go to another Pozt; as it bath ben adjudged; but if 
be bzeak the Bulk of the Ship pere to unload, the Pziſage is due to be paid. 

2 E. 3. f. 7. 2 E. 3. fol. 7. . Touching the Kings Charter, and what conſtruction is to be 
27 made of the Kings Gzants; and 6 pars, fol. 6. in Sir John Molins Caſe, the, 
IT Rings G:ants ought to have a very benefictal confiruction, and this foz the Þonoz 
of the King, and foz the relief of bis Subjects, and not to have any ſtritt oz lite: 
ral Conſtruion made in ſubverſion of his Gzants ; fo pere in this Caſe- there 
ought to be as favozable and Ponourable a Conſtruction made of thts grant as 


may be. 
J agree the Caſe remembzed of a Fozeigner, that be haH{ not have the benefit of 


this diſcharge foz his Goods, | | 
If it be here demanded whoſe Goods thefe are, clearly they are the Goods of 
George Hanger, Nuper defuncti. | 
Obj. As to the Dbjection made of fraud, If this Sþip comes in ten pears after, 
no ſuch matter appears to be in the Caſe, neither ts it to be diſputed, whether a 
45 E-3-f 13. UUoman map be a Citizen: It appears by 46 E. 3. f. 13. that he is a Citizen who 
| is Commorant, and an Jnhabitant, and ſubject to pay ſcot and lot: A he dwelt in 
5 H. 9. f. 10. another plate, he all not be fr; by 5 H. 7. f. 10. a Citizen and freman of Lon» 
don, may by the Cuſtom deviſe Land in Poztmain ;-and with this agrees 28 & 29 H. 

— & 29 H. 8. 8. Dyer, f. 33. placito 12. | £ 
I Pere are the Goods of George Hanger the Teſtatoz z foz if an Action be baought 
i againſt an Executoz,and ruled againſt him, it he do not plead a falſe Plea, the Judge- 
33 H. . ment ſhall.be De benis Teſtatoris, as appears by 33 H. 6. and 34 H. & f. 22, 23.8nd 
34 1.6. .22- by many Books; ſo is the Common Law, and Tommon Reaſon makes the Law , 
> 4.f, 1, which ſupplies all; by 10 E. 4. f. 1. If an Executoz gives omnia bona & Catilla 
ſua, clearly by this grant, the Goods which be hath as Executoz, wall · not paſs,-net- 
ther ſhall ſucy Goods be foafeited by his Utlarp; and ſo ts 33 H. 6. f. 31. 21 E-· + 

33 Hl. 6. fol. fo 50. and 10 E. 4. f. 1. — 7 18 a 2 

31. Kc. Ik Extcutozs habe a ſurpluſage of the Goods of the dead, theſe ougbt to be im 
ploped in Pious Uſes, and rbey of theſe to render an actount to the Szdinsch, 4 
appears by 10 H. 7. and 16 H. 7. ſo that it ts cl:ar that the Law doth not . 


10 H. 7. 
16 H. 7. 
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of theſe goods in the hands of Executozs, as of their own pzoper goods, but as 
the goods of the Teſtatoz; and as to the diſtribution in Pious Uſes, and their 
rendering of an account, Doctoz Benner hath put this very lately in ure, and 


th called come to render an account, by 21 E. 4. f. 30. A an Executoz be 21 E.. C 30. 


Dut-lawed , pe ſhall not fogfeir theſe goods which he hach as Executoz , neithes 
can he deviſe them by his UUill, foz bis deviſe ſpall onely go to ſuch goods which 
he yath in his own pzoper Kight, and not unto ſuch goods which he bath as Exe: 
toʒ. 
bo Pere in thts Cale, theſe Wines are the goods of the Teſlatoz, and not of the 
Executoz. | 
At u. Foazigner baings a hip laden with Wines into the Pozt of London, and 
then makes a Citizen his Executoz, and dies, be ſyall not habe the benefit of this Jm- 
munity from payment of Pziſage foz cheſe UUines, foz that theſe are not bona civi⸗ 


um. 

pere the King hath fr@d George Hanger from the payment of Pziſage foz his 
UQUines ; there is a great difference betwæn the Caſe of one who ought to pay Pat 
ſage, and of one who ought not to pay the ſame ; where it is in the Caſe of one 
who ought not to pay Þziſage, and he dies, no Pꝛiſage ſhall be paid foz his Mines, 
which were diſcharged of Þziſage in his life time, as pere in this Caſe the WUines 
of G:orge Hanger were, and there is no pzeſivent to be ſyewed to the contrarys 
pere they are his goods in the Zachoation, pꝛogreſſion, and perfection of this duty 
of Pziſage. Foz firſt, pe loads them into the Sþips. Secondly, he comes 
with them 1 pon the arrow Seas. And thirdly, they arrive here in the Pozt in 
his life li n-, ſo that 4beſe are bis goods, and þis Executoz foz-theſe goods of the 
Teſtatoz, ought to babe the ſame benefit, as to this diſcharge of Paiſage , as the 
Neſtatoz bimſelf might have pad; foz the Executoz cannot tosteit theſe, neither foz 
Utlary r02 Treaſon, and ſo no Paiſage ought to be paid foz theſe UUines, being 
| the goods of George Hanger, who was diſcharged from payment of Pziſage , foz 
his Nins bzought in: And (o in this Caſe Judgement ought to be given foz the 

nt 


Defendant. 

Yelver on Juſtice. Jn this Caſe Fance: Hanger the Defendant, ought to be diſ-- 
charged fro.n the payment of Paiſage foz thef? Wines. 
* this Caſe, the-Gzant of Ring E. 3. to a Citizen of London, is onely to be con- 

ed 0 

pe Wines here, are the pzoper goods of the Teftatoz, he loads them as his 
goods, and (hen be wag a Citizen and a Freeman of London, and a perſon well ca- 
pable of this diſcharge ; they are of neceſſity either the goods of George Hanger the 
Teſtatoz, oz of the Execytox ; not of the Executoz, ergo, of George Hanger 3 no 
third perſon can claim as his goods, and ſo the Law accounts of them z they 
were once his good, and none can deny this tobe ſo : What reaſon is there there- 
foze that they would not ſtill be accounted to be þis goods, be beving made no diſpo- 
ſitionof them ; and the Executoz bere, and lo in all Caſes, doth repzeſent the perſon 
of his Teſtatoz, and thts as well to all manner of charges, as diſcharges, and ſo is 


.F the Debtoz makes ths Debte bis Executoz, pere the pzoperty of ſo much 
the Debt amounts ynto, is pacſently changed in Law, and a diſcharge foz ſo 
much, which he may recain to pap þimſelf; and ſo ts Woodward and Darcies 


45 E. 3. fol. 17. placito 4. & 47 E. 3. lol. 23. & 10 E. 4. fol. 1. the Ecetutos bath 43 K. 3. 17. 
_ poſſeſſion, the pzoperty remains in iþe Teſtatoz, and ſo the Law accounts Plcito 4 Kc. 


Cafe, Plowdens Commentaries, fol. 184, 185. and the reaſon of this is, tog that Plowdens 
it wall be moze foz the benefit and avail of the Debtoz, that his Debts ſhould be Commenta- 
paid wen otherwiſe ; but otherwiſe it is where it ſpall be pzcjudictal unto him, there 


no ſuch change o2 alteration ſhall be, as where a Woman Executrix takes a Bus- 
band, he wall not habe theſe Goods, but his Wife who is Executrix ſhall have them, 
and 


8 
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33 H. 5. .. 31. 
Sec. 


30 H. 6. f. 3. 


18 H. 6. f. 4. 


20 H. 7. f. 5. 
cc. f 


Dame Hales 
Caſe, &c. 


„nr 


and ſo is 33 H. 6. f. 31. and 21 H. 7. f. 29. which pzoves, that the Executoz bath 
no pꝛoperty in tye faid goods, foz if ſhe had, then all ſhould be given to the Pus- 
band, by his Inter⸗martiage with per. ; 

Ik an Executoz grants omnia bona ſua, the goods which he bath as Executoz do 
not paſs, as befoze appeartth, and by 30 H. 64 fol. 3. the Lozd may ſeize the goods 
of his Uillatn, but he cannot ſeize on ſuch goods which he bath as Executoz, and if 
pe doth; an Ac ion of Treſpaſs lieih againſt him, by 18 H. 6, f. 4. and ſo it plainly 
appears, that no pzoperty in the goods, is in rhe Executoz, but he path them in the 
right of the Teſtatoz, and ſo is 20 H. 7. fol. 5. und Welkdens Cale in the Com- 
mentariee, fol. 520, 

The firſt commencement of a thing, is many times in Law to be regarded, as ap- 
pears by many Caſes put to this purpoſe ; in Dame Hales Caſe, in the Commenta- 
ries, fol, 260, ſo here in this Caſe, the firſt Act done by George Hanger, is to be re- 
garded, (S.) the lading of the Mines by him in the Ships, be being then a Citizen 
and Freeman of LonCco:, and then they were his goods, and now the pꝛopertp in theſe 
goods is not altered by vis dealh 3 but theſe halt be freed and diſcharged from the 
payment of Pziſage, in the hands of the Defendant, his Executrix 3 and if he had 
not made an Executoz, pet they ſhould be diſcharged from Pziſage, in the hands of 
the D2dinary, he repzeſenting the perſon of the Executoz, and ſo it ſhould be in the 
Caſe of an Admtniſtratoz; and ſo upon the whoſe matter, no Pziſage is to be pald 
to the King foz theſe Wines, tbey being bona Civium; and ſo within the Charter of 
diſcharge of Pziſage, and therefoze Judgement ought to be given foz the De- 
fendant. 10 | 883 | 

Flemming chief Juſtice. In this Cale the Defendant is not to be diſcharged, bun 


ought to pay Pꝛiſage 


rogatibe. 


In the next place, conũderation is to be had of the Plea in Bar: and this doth 
conſi ſt of the Rings grant on tmmunit 


foz theſe UUines, the uing having this Paiſage by his Bee- 


The Queſtion pere is, UUbether this diſcharge ſyall go onelp to a @itizen ,' 62 
ſhall be extended alſo to bis Exeeutoz. n 

Firit, It is pere to be conſidered the nature of P2iſage, 

Secondly, To whom this is due to be paid. 

Thirdly , By whom to be paid; 

Fourthly , At what time to be paid. 


ſed inde eſſer t quieti. | | 
In the next place it is to be conſidered, whether thts here be a perſonal diſcharge, 
oz common, o2 mixt, in the perſonalty and realty; - C | . 
And laſtly, the courſe of theſe MMoꝛds of this pzibilege, is to be conſidered; to- 
gether; with the extent of the wozds of diſcharge; and to hat perſons this ſhall ex- 
v 4 


tend. 


, 


p. (S.) Quod de vinis Civiem, nulla prifa fiat, 


It is to be oblerbed foz a Rule, Qiod privilegium eſt bTreficium perſonale, & ex- 
tinguttur cum perſona. 0 5 . | 


The Mueſtion then will be, UUhether the Defendant here wall habe anp benefit 


of this perſonal P#vilegt granted unto the Teſtatoz, oz not. | 

1, This P2iiage is a Nopal Pzerogative, and due, time out of minde, unto the 
Crown as an incident, but yet not⸗inſeparable, and the ſame due foz the Kings 
pzoviſion, (S.) to have of every Sbip of twenty tuns of Une, one tun befoze the 
aſt, and the other behind the Paſt, and this to bedelivered ynto the Rings If- 
ficers and ꝙiniſters; and tos this purpoſe be hath his Dfficer, Cpicalis pincerna, 
bis cyf:f Butler, unto whom theſe UUines are to be delivered. 

2. This Pziſage is onelydue foz Mlnes, and bath its denomination a Pater, of 
taking, becauſe the ſame is to be taken by the Umgs Officers. 

3. Then of what perſons this Plſage is to be demanded: As to thls, it is ter 
clear, that this is a Pzerogative dufp,which the Ring is to have of all bis Subjerts, 


and 


— — — — — — 
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and of Strangers, who bzing Ships laden with Wines into bis Pozts, and there 
unlade the ſame z and no perſon is exempted from this, the ſame be ing to be taken 
foz the Kings pꝛobiſton, and to his uſe; and at the beginning, there was none fre 
trom this payment. | 3 

4. Then as to the time when this Pꝛiſage firſt grows, and becomes to be a duty 
to the King : As to this, without all queſtion, the King hath no right at all to have 
Patlage, when the Ship is beyond Sea, noz pet when the Ship ts upon any part of 
rye Seas, as if the ſame be upon the Barrow Seas, in coming foz England; noz 
when the Ship cometh into the Pozt : But onely when the intention of che Dwnec 
of theSbip appears, that be will there unlade ; and this is to appear by the batak · 
ing up of the Bulk of the Shtp, oz by bis agrement foz the Cuſtom, and this en⸗ 
tred in the Tuſtom book, at this time onelp, and not befoze is Paiſage due unto the 
King : And to ſap that this is not due befoze the Ship be unladed, this cannot be ſo, 
foz then he cannot have as he ought to have, (S.) Dne tun befoze the Paſt, and ano- 
ther behind the Paſt; but when it is certainly known that he intends foz to unlade 
there, then pzeſently Pꝛiſage is due to be paid and taken, but not befoze, ſo that the 
time of this duty is very matertal. 

Portus ſt locus incluſus, and that tog ſafety from Pyrates, and the Ring is at the 
charge of this, and Pozts are as the gates of the Kingdom, and none is ®wner of 
them but the King onely. | 

At path ben objected, that it is material to be conſidered, when Pziſage is due, 
and when not: But it is to be chiefly conũdered, when this is due as a thing in the 
Crown, and this is not ſo due, befoze the Ship comes into the Pozt; and this 19 
then due from all, if they have not their (immunity, foz the King may diſcharge it 
he will, whole Cities and Cozpozations from the payment of this, but pet this ougbt 
to be by bis Gzant. | 

He which takes a Fredom, and ſo would be by this diſcharged from this par- 
ment, ought to bzing himſelf within the compaſs of yaving benefit by this grant; 
ſo it is in caſe of a Pzeſcription, and this is to be laid as a ſure ground, foz he ought 
to be ſuch a perſon as may have benefit of this: And this is the very point here now 
inqueſtion, as touching tbe diſcharge of the payment of Pziſage, upon this Gzant 
thus made unto the Pajoz and Commonalty of London, and their zucceſſozsz, this 
Body of the City is jopned to the Gzant, and pet a Bodp Politick cannot have be- 
nefit of thts, foz this was not the intention of the Gzant, but that this was to be 

to them in ſucceTion ; and the perſons which were to have benefit of this, are perſo- 
nal and ſingular, ſo that here is a mer perſonal Pzivilege granted. 


The Caſe remembzed of 21 E. 4. f. 7. A G2ant made unto the Cozpozation of 21 E. 4. fg. 


Norwich, of an immunity that the Citizens ſhould not ſerve of Juries, de ought to 
fo be ſing 1lacis civie, and a Member of the City 3 there the Gzant was made to the 
Coꝛpoꝛation, but the perſons ſingularly took benefit of this : And in ſuch Caſes,none 
but Ciitzens are to have any benefit of ſuch an immunity. 
The wozds of the Gzant here. are, pro meliota / oe civitatis, and foz the adbance- 
2 the Ponoz and civil Dffices of the Cit; this the ground of the Rings 
2ant, 


Tye Caſe of Briſtow, in 4 H.6. remembzed, where a Perchant Citizen remo-* 4 Hl. 6. uc. 
bed bis Fouſhold to Briſtow, but pet kept a Shop in London, but could not have - 
the benefit of this diſcharge ; and ſo the Caſe remembzed in 43 El. Sacheverils 43 Eliz. Kc. 


Caſe, who was a Citizen within the City, and to bear Civilia & publica onera , 
pet he was not a party within the intention of the Gzant, to have benefit of this dil 
charge, de was in cola; but this was but domicilum, he onely took Chambers, 
nd removed , and ſo came and did Traffick ; tt was adjudged, that be was not 

| within the intentton of the Gant, to de diſcharged of Pziſage, yet be was a Citt- 
— a Ft nan, and commorane there, but þe ought to be inqulinns, and fo 

a Douſe, not domicilium : And if ſuch _ could not bave the _ 
[dis 


\ 


_——. 
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. Goods come to paſs vver the Baidge, where payment ought to be; ſo the Tam * 


this Ammuntty, a ſottiore, Executozs ſhall not have the benefit of this dif- 
charge. 
_ pzove this to be but a perſonal Paivilege , and if ſo, then extinguitur cum 
long. 
2 bey are not the goods, but the perſon onely, to whom this Immunity and 
grant hath reſpec, and the goods are, diſcharged in regard of the perſon, and not 
iſe: And as to this, if a Citizen do adventure foz Wines, and bis Sþip is 
laden with Mes, and upon the Seas, to be tranſpoated foz E gland, and befoze 
the arrival of the Ship ye is disfranchiſed, pe ſhall pay Pziſage foz theſe Wines, 
vetauſe he was no Citizen at the time of the arrival of the Ship, Alſo, if one who 
is no Citizen, noz Freman, do tranſpozt a Ship with UUineB and befoze their ar: 
rival ye is made a Citizen, clearly ſuch a one ſpall have the benefit of this Jmmu: 
nity, fo that both are to be ruled accozding to the event, (S) Ik he be a Citizen at 
the time of the arrival and unlading ; ſo if a Citizen do bzing Wines to the Part, 
and befoze their acrival' he ſells theſe Wines toa Stranger, without all queſtion he 
wall pap Pꝛilage, foz now they are not vina Civium : Miſo if a Stranger bzings 
a Ship laden with UUines into the Pozt, with an intention to unlade there, but 
befoze anp Agræment by bim entred into the Cuſtom Book, oz the bulk of the Ship 
bꝛoken, be ſells theſe Wines unto a Citizen, pe ſhall pay Pziſage fo theſe UUines; 
foz it was not the intent of the King, in this his Gꝛant, to diſcharge them in ſuch x 
manner, but this grant was made to them, to encourage them to adventure; and 
ſo in thts manner to defraud the King, this is out of the intention of the grant, th 
diſcharg? ſuch from payment of Pztſage, who in this manner go about to fozeſtaſl 
the King of his benefit and pzivilege of Pziſage 3 ſo that by this, it appears that 
the Ciuzens have this as a perſonal Jmmunity, and it is not ſufficient faz one 
would have this benefit, to be locally within the City, unleſs he apparently alſs do 
bear the burthen ot the City. | ; | 
As to that which bath been ſaid, that a UUoman may be a Cifizen : This the cat 
not de, to what end, ſhe cannot bear Civilia, oz publica onera of the City, the kamm 
dv anything foz- the benefit of the City, che cannot perfozm UUatch and Amur, 
the cart bear no office in the City, neither can ſhe be of any of the Companies; he 
cannot be an Attozney; he map be a Fre woman, but this is onely to have her will, 
(as mump ſo have) but to no other purpoſe : But if ſhe be to have any benefit of this 
— this is onelp as Executrix of her Yusband, and ſhe hath onely relyed up- 
on is. | * ' 
The main knot bf this Caſe now is, UUbether an Executoz-of a Citizen of Lo 
don; thall bave the benefit of this 'diſcharge from payment of Pziſage foz theſe 
UUines adventured foz, and bzought home hy the Teſtatoz, who dyed befoze rh 
nime as the Peiſage'became to be due, vz not. | 1 
If the Law be tleat in this, that this is a perſonal benefit, then the Law is us 
clear, that this moritur cum perſona, amd then the Executoz cannot habe the benef 
of wis viſcharge : This cannot be compared unto a better Caſe, [then that which 
hath bern put, where the Ring Gzants to the Inhabitants oz Citize uch a plack, 
fre Carriage» without payment of Pontrage, iuch an Jnhabitant who hath — 
dom, makes his Exerutoz, and dies, his Exerutoz Hall not have this benefit, 
ſhall pay Pontage fvz the Goods of bis Teſtaroz 3 foz this is not a duty, befozethe 


ancient demeſn are fre from paymentof Coll, time out of memozp; and be u 
wil Have this Pzivilege, ought to de Tuch a Tenant, and if ſuch a Tenant makes 
bis Executoz, and dies, his Executoz ſhall not have the benefit of this diſcharge; fox 
ſuch diſcharge, reſpects the perſon onelp ot him who is to habe the benefit of it an 
not his Goods. i s L | : : 
If tbe Bing do diſcharge ſuch a Ship of I. & bring at Sea, particularlp amm 


the "fame from the payment of Þziſage, and be dies befoze the Ship * ' 


\ 
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his Executoz bere ſhall have benefit of this diſcharge, and theſe Wines ſhall be =y 


from-payment of Pztſage, unto whoſe hands ſoever they ſhall come befoze theic 


unlading. | | | 
And ſo the difference will be, where ſuch a diſcharge is granted to any ſingular Not, The 
perſon foz diſcharge of his Goods, and where the Goods are to be diſcharged are diference 


ſpectally named. 


As to the Wines here, which are not the Goods of the dead perſon, foz he can- 


not habe any Goods: The Executoz, be bath the Goods of the 
plop.them, and to make diſpoſition and diſtribution of them, a 


foz to im; 


to the UUill 


of the Teſtatoz ; and as to this purpoſe, ve doth repzeſent the perſon of his Teſta: 
« toz : It path been ſatd, that the Dadinary may, and hath called in ſome to make theic 
account, but as to this, the ſame is now but a new incroachmerit by him, and they 


will yave and turn them in uſus ſa0s proprios, and this was never ſo known to be, be 


foze theſe later times; and this is not likely long Co to continue. 


As to this diſcharge here, the Law doth not reſpec the Goods, but the perſon : 
It is to be agred, that an Executoz by bis Utlary, ſhall not fozffit the Goods 


which he hath as Executoz, neither ſhall they paſs by his Gzant, where he Gzants 


omnia bona ſua, theſe ſhall not paſs, as befoze appears ; but if he will ſpecially give 


ſuch a Pozſe, this ſhall paſs, though be have the ſame as Executoz ; If an Executoz 


wings an Action of Treſpaſs foz taking away of Goods, in vita tefiatoris, there 


he ſhall ſap , bo na & catalla reſtatoris , but otherwiſe it is, where the Action is 


hzought foz taking of them out of his own poſſeſſion , there ye ſhall ſay, bona ge 


catalla ſua. 


Priſage. 


+ AnExecutoz doth repzeſent the-perſon of the Tefiatoz, but pet not to all intents 


and purpoſes. 


@bj. It hath been objected out of the wozds of the Gzant, (S.) Quod de vinis 


I » nulla priſa fiat, and that therefoze this diſcharge ſhould go to tht 


Reſp, This not to be lo, but that this diſcharge goes tothe perfoii, being a Citi- 


zen, and nat to his Executoz, and ſo this here ts caſus om iſſus. 


And as to the Ships here of the Teſtatoz, both of them came into the Poat with 
an intention to unlade, and this was thz& days befoze his death; but the laſt came in 
the _ day on which be died, and of the unlading of this, no intention at all ap: 


pear 
If this Gꝛant here of diſcharge from payment of Pziſage goeth to the Goods, then 
it muſt be agreed that theſe were vina Civium : But be ought to be a Citizen, who is 


to take benefit of this Jmmunity ; and where the Commencement, 
Conſummation of a thing, of neceſſity is to go togetber, there all of 
reſpected; ſo it ſhall be in Caſes of Relation, befoze remembzed out 


given foz the Ring againſt the Defendant. 


Williams Juſtice. Where the diſcharge is, as pere it is, de bonis Civium, this ſhall 


extend and go to the Executozs 


Pꝛogreſſion, and 


art to be 
Dame Hales 
Caſe, in the Commentaries, but the ſame is not tobe ſo here; in this Caſe of Pal⸗ 


ſage, no Relation being here to be in this Caſe, if the Defendant, the Cxecutrix will 
have benefit of this Gzant of diſcharge of Pziſage, the muſt then bzi 

within the compaſs of this Gzant, which the hath ndt done, and ſo foz 
not to bediſcharged, but to be fox this in miſericordia, and ſs Jubgement ought to be 


"Jia he s 


F1:mming chief Jaſtice, This diſcharge is not ſo, the fame going onelp to the per⸗ 
ſon of a Citizen: but if the Sbtp bad been diſcharged, there this ſhould habe gone to 


the Executoz, and ſo is the difference, 


Notz. That thze of theſe Judges dying, and others ſucceding of them 


this 
Caſe was long argued again at the Sarg and afterwards, in this Term of Hillar. 
2 


12 Jic. 


* 
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12 Jac, the ſame was argued again by all the Judges, and in their Arguments they 
were again divided in opinion, (S.) two againſt two. . 
Hlaughton Jaſtice, The Defendant here ought not to be diſcharged from pap: 
ment of Pzilage : In this Caſe theſe things are to be conſidered. 

Firſt, The duty of Pziſage, quid eſt, what this is, and how this grows, 

Secondly, Touching the validity of this Charter of diſcharge : And as to 
th's : | 
1. This is an ancient duty in the Crown, and due unto the King and his Sucter⸗ 
ſozs, as à P2erogative, and takes is denomination from Prende!, 6 E. 3. f. 51, Jn 
a Quo warianfo againſt the Arch-bifhop of York, to ſyew foz what cauſe be demand · 
; ed to habe Pziſage foz Wines bzoughr into the Pozt of Hull, who claimed this by 
Charter of the Charter of 175 E. 2. wyich is a good Caſe to pꝛobe this to be a duty in the King, 
15 Z. a. Kc. Trin. 12 Jac. B. K. between Kennicot and Bogen, fuch a Charter fyewed foz diſcharge 
of Pziſage : So that all this pꝛoves clearly and fully, that this is an ancient duty in 
the King, and no doubt is to be made of this. | 

The great doubt here is, touching the time when this duty of Pziſage grows to 


be due to the Ring. , 

This Pꝛitage grows due, upon the unlading and bzeaking up of the Bulk of the 
Ship, and not befoze, which is pzoved by Kennicott and Bogens Cale : It appears 
alto by 6 E. 3. that the King did grant unto the Perchants, to be diſcharged from 
payment of e and foz this Jmmunity, they did grant unto the King 2 s. in 
lteu of Pꝛilage, foz every Piece, 'and this to be paid, within fourty days after the 
| unlading, and this was ſo granted by them to the King, in recompence of Paiſage; 
ſo that * of Pziſage growg due to the Ring, upon the unlading of tye Ship, 
and not befoze. , | 
2 Obj. It bath ben objected, that this grows due befoze the unlading, but the payment 

of this is not to be till the unlading. a 
Reſp. As to this, the ſame is not to have any relation to the buping af the UUines in 
France, noz pet to any other time, foz that this would make the ſame to be altoge 


2 


ther uncertain. 

As to this duty, the ſame ſhall onely relate to the time of the unlading, and not to 
the time ok the arrtbal, foz that no duty can be to the Ring, to habe this by the arrt- 
bal onelp; but if it ſhould relate to the time of the arrival; then it muſt relate to 
both the times; and if he be not a Citizen, and a perſon capable of this diſcharge, 
at both theſe times, be cannot have the benefit of it, by the wozds and meaning of 
the Gzant : But here in this Caſe, the duty of Pzifage is due unto the Ring onelp 
bp unlading, and not befoze. | | 

In the next place: As touching the fozce and validity of this Charter of Diſ⸗ 
charge, the wozds of which being, Rex dedit, voluit, & conceſſit Majori, & commu- 
nitati civitatis London, quod de vinis Civium nulla priſa fiat, ſed perpetuò inde eſſent 

tle 

Firſt, This will be agreed by all, that none ought to habe anybenefit of this Char 
ter of Jmmunity, but. he onght fo be a Citizen, in fact o, and in every regard, 

12 Aſſiſarum, into che Caſe in 12 Lib. Aſfiſarum, placito 35. Breok tit. Grants, plac, 66. where a 
placic.35. &c. Charter of Conuſans of Pleas was granted to the Dean and Chapter of Deverwick, 
that they ſhould have Conuſans of all Pleas which concerned the Dean and Chapter, 
and their men, in the one Bench oz the other, exrepting Pleas of the Crown foz chem, 
& hominjbus : It is there queſtioned, who ſhould be ſaid to be talis bomo, 
their Uilletnes, oz their gers, but by all agred, that be muſt be homo: #9 
here in this Caſe, he ought to be a Citizen, and a perfect Citizen to all intents, who 
ts to take any benefit by this grant of Immunity; and as in the other Caſe, be ought 
.. of neceſſity to be homo, foz that this, there was part of the ſubſtance of the Gzalif; 
lo pete, be that will be within the compaſs of this Charter of diſcharge from par 


** 
** F 


ment df Pꝛiſage, ought foz to be Civ iss. The 
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The Charter pere is, vis civiom: De vinis civium, nulla prila fiat: In this Caſe: 
Tye time, qu do, thty ought to be the UUines of a Cittzen, is to be conlidered, foz 
this is here left not ex pꝛeſſed, but uncertain, pet rhe matter of the Patent makes 
wis certain enough, and a ſufficient expzeſſion of this herein: And as to this, the 
matter of diſcharge ought to be applyed unto the time of the diſcharge, and ſo by 
this confiruction, they ought to be vina Civium, at the time of the unlading of the 
ip. 

* H. 8. Dyer, f. 17. A good Caſe, as touching the expoſition of nme, where the 
condition of a Bond foz the payment of Marriage monep, was in this manner, 
pat if the UUife dyed befoze Michaelmas, without Iſſue of her body then living, 
wat the Dbligation ſhould be votd ; ſhe had JſTue of ber body, and dyed, and af- 
terwards, befoze Michaelmas, the Jue dyed, there adjudged the Dbligation to 
be void, foz that theſe wozds (then living) ſhall relate ad proximum antecedens, (S.) 
M:-b. and not unto the death; and it is there ſafd, that in donbtfull Wozds ſucy 
Jnterp2etation ſhall be made, as comes neareſt to the intent, and there the time is 
much material, . , 

Pere inthis caſe, though the time of this duty be not certainly ſet down, yet by the 
woꝛds of the Patent, ſufficient certainty is expzeſſed. 

It is here to ve conſidered, at what time this duty and charge riſeth and groweth 
due; and then, that this Gzant pere extends unto the Goods of Ciitzens: And as 
touching this, the caſe falls into two Mueſttons, (S.) 

The firſt, Whether by the death of George Hanger, after the Ships laden with 
UQines, and befoze the unlading, theſe ſhall be now ſald to be in the Judgement of 
Law, vina Civium, oz not. : . 

As to this, advantage bad ben taken, that theſe ſhall be ſaid to be bona teſtatoris, 
und ik ſo, that then there is a Citizen capable of this Jmmunify foz theſe UTines,ac- 
coding to the Charter : But as to this, this fhall not be ſo, though in common 
ſpach it is ſo; in 10 E. 4. fol. 1. by Lutleton, there the pzoperty of Goods ought 
tu be in ſome perſon, and chts cannot be fo in one who is dead; that this ſhall be co, 
appears by the uſage, and of Judgements given againſt Executozs, which is to be, 
De bonis quz fueruit teſtatoris in manibus Executoris, in mambus Executoris, and this 
this is a good and ſufficient pzoof,, that theꝝ are not now in Judgement of Law, 
Goods of the Teſtatoz : And if an Executoz bzings an Action foz Goods, the ſame 
ſhall be, De bonis quz taerunt teſtatotis tempqte mortis: And it is a very tmp2oper 
ſpach, to ſap that they are the Goods of the Teſtatoz of a dead man: Jn 24 E. 3. 


. 35. the Writ was, Recordare facia : loquelam, quæ eſt in comitatu tuo inter R. exe- 28 Hl. 8. Dyer 
cutorem teſtamenti A. and (he Defendant, de quodam bove, ipſius R. capt. It is there f. 17. 


ſaid by Scipwich, That by the Mame of Executoz, the pzoperty of the becf2 is ſup- 
poley to be to the Leſtatoz ; and afterwards by another Wozd, the UUrit ſuppo- 
ſeth the pzoperty to be to R. and ſo a repugnancy in the UUrit, pet the UUrit is 
there awarded good; (o that by this it appears, that theſe ſhall not now be ſaid 
tobe the Goods of G :0r2% Hunger, who is dead; S0 that now here is a double 


Fuſt. Wbztber theſe Goods ſhall be pꝛibileged from payment of Pziſage, in re- 
ſpect of the UUloman, the UUidow of George klang r, foz the hath here pleaded , 
mat ſhe is libera famina+ As to this, fox her quality, ſhe cannot babe the benefit of 


this Sant of diſchgrge, foz that ſþe cannot be (aid to be a Citizen, 38 in the Book 38 Lib. Ali 


0! Alliſes, and 45 E. 3. f. 26. being all one caſe in effect : Jt was found by Dice, — E. + . 


by the Eſcheatoz of L1dov, That one Ontes was ſeiſed of certain Tenements in the 
of London, and had deviſed the ſame unto the Guardians of the Houſe of Sf. 
Mary Overy, in Do2tmain, without the Kings Licenſe, which was returned into tbe 
Chancery , and upon this, a premunire facus, iſſued to the terre Tenants, to ſhew 
e the Ten2ments ſhould not be fozfeited to the King, and there the Cuſtom 

i} the City was pleaded to deviſe in Poztmain. 


And 


— 
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quer, &c. 


Kellaway, 
f. 148. dec. 


— 


2 R. 3: f. 7. 


And there it is ſaid by Finchder, that Citizens ought to have ſuch Franchiſes , 
(S.) thoſe to whom ſuch Franchiſes did extend, (S.) to thoſe which were bozn, and 
Inherits in the ſame Citp, by way of tage, oz which are reciantes & taxables, to 
ſcot and lot; and that he which is not lo, ſhall not be ſaid to be a Citizen, if he be not 
commozant and reſiant, ſubjects to ſcot, foz papmonts, and lot, to ſupply the places 
and offices there eligible ; and if pe be not ſuch a one, he ſpall not be ſaid to be 
within the pꝛivilege of a Citizen. : 

This Woman pere, the Defendant, notwithſtanding by the Cuſtom of the City, 
the hath come Pzivilege as to Merchandiz er, during her Widow-hood, and ſo as to 
ſome purpoſe (yall be ſaid to be a Citizen; but this is onely quodammodo, but the 
is not ſubject to ſcot and lot, and therefoze theſe Goods Hall not have the pzivilege 
to be diſcharged of · Pꝛiſage, in reſpect of the Defendant being the Widuw of George 
Hanger. . 

The ſecond matter bere conſiderable, is, Whether theſe Goods, being in the 
bands of rhe Defendant as Executrix, and ſo quodammodo the Goods of the Teſta- 
toz, whether there Goods in regard of the Kings Patent: De vinis Civium nulia 
ptiſa, ſhall be capable of this diſcharge of Pziſage, that they ſhall not be diſcharged: 
And in this, as to the Goods in the hands of the Executoz, they are booa ſus, to 
bave an Action, and not of others: The Rings Gzants ought to be conſtrued accop 
ding to his meaning; and this moze eſpectally, in ſuch general grants as the ſame ls 
pere in this Caſe. 

Pere theſe are bona of Frances Hanger, in poſſeſſion, but got in right. 

This Caſe was adjudged in 15 Eliz. in the Exchequer, and remembzed Ccke 
pars, fol. 46. in Alton Woods Caſe : Ring E. 6. by bis Letters Patents, ex cert 
{cientia, & mero motu, did Gzant unto Crowch, omnes terras dominicales Manerij de 
Wellow 3 Jt was adjudged, that the cuſtomary Lands beld by Copy, parcel of the 
ſame Wanoz, did not paſs, and pet they are alſo in Law, parcel of the Demeansof 
the Panoz, foz that the Gzant of the King, notwithſtanding the wozds being, cx 
certa ſcientia, & mero motu, ſhall not be conſtrued to paſs any other thing againſt 
the intent and purpoſe of the King ; expzeſſed in his Gzant z and pet without all 
queſtion, in caſe of a common perſon, theſe ſhould well paſs, but not in the 
Kings Caſe, ö 
Kellaway , fol. 148. b. placito 29. Jn a Quo Warranto, the Kings Charter 
was ſhewed, by which was Gzanted unto him, tyat be, and all his Tenants of his 
Donoz of L. ſhall be quit of Toll chzough the whole Realm, the which Charter 
was Jnrolted, and be ſyewed that he was a Tenant of the ſame Ponoz : Jt was 
demanded of him by the Juſtices , Whether be was a Tenant medtate oz imme- 
diate, and he ſaid, per meine, and therefoze it was awarded, that his Franchiles, 
os to this point, ſhould be ſeiſed into the Rings hands, becauſe he was not a Le 


1H. 7.f.13- nant accozding to the common Uſage; 1H. 7. f. 13. this Caſe put by Bryan, and 


not denyed: Jf A. B. Sheriff, oz other Dfficer, be in the Rings debt by reaſon ef 
his Dffice, makes his Executozs, and dies, the King pardons the Executozs by 
their pzoper names, omnimoda debira ſua , theſe Executozs ſhall never take ay 
advantage by this pardon, becauſe in effect, they are the Debts of two ſeveral 
perſons : At is there ſafd, Quod quzliber + pardonatio debet capi ſecundum i- 
— regis, & non ad deceptionem regis, and to this purpoſe is 2 K 3+ 
ol. 7. | ; 

If a tenant in ancient demeſn hath a Paibllege Gzanted to him, to be diſcharged 
from payment of Toll, if he make his Executozs, and dies, his Executozs hall not 
bave this Pzibilege. if 

So here in this Caſe , inaſmuch as theſe Wines were not abſolutely bor? 
Frances Hanger, though the map þave an Action foz them, pet quodammodo 
are hers; theſe Wines were unladen after the death of George Honger , ad 
therefoze , neither in reſpect of him who is dead, nos pet in reſpect of the * 
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dant, bis UUidow, being his Executrix, are theſe UUintes by this Charter to be dif- 
charged from payment of Þziſage ; meer 
ought tobe given foz 1he King, | 
Poddericg 2 Juſtice. That Judgement ought to be given againſt the } foo wa 
charge of waiſage foz theſe UUines, no Pziſage being here due, che D 
img to have the benefit of this Jmmunity Gzanted by Charter. Þ - 
As touching Pziſage it ſelf : This ig a right tetied in the Crown of Eagan, a 


a Pzerogative, and this hath ben. time out of mtnde, 

3 E.31. Cuſtuma magna; which was the Perchants, by Charter granted une the; k. 3. ca- 
the King Gzanted unto 

And faz this, 


King: Cuſtom faz the UUares baought in, and foz.this, the 
chem divers IAmmumties: The one was, to be diſcharged of Pziſage : 
they did grant unto him foz eberyTun2 s. and ihis ta be paid within fozty days at 
ter the unlading. of the Ship, and tþis was ſo done by the Merchants Strangers ; 
the oziginal of thts is in the Tower, 31 E. 1. — ry he Exe 22 * 
chequer, and Commiſſions have bern upon this. 
6 E. — 3. Caſe 18. mentions ths to bearight i the Eratoy but pee grants . fol. 3. 
ble over m. 25 K 1 
30 Hf. 8. — 42. 1 Mariz, Dyer, f,92. rvEliz. Dyer 165 as touching things 
Gzantable ober by the King. 
This Pziſage ta an Jaheritance incident to the Crown, and pet duch as the Bing 
map grant awap, Md from the FERment of this, pe may diſcharge any particular 


f. 5. Caſe 15. and . 10. Caſe 28. and f 51. Cale 50. being all — 
and: the ſame Caſe, the which was this, John Archbichop of Y ark, did challenge * 
Pꝛiſage of UUines in the Port of Hull, (S.) to habe ro Tuns ot twenty: $Qu0 
warranto foz this was baought againſt bim, and upon this pe claimed to habe the 
firſt tafte of the UUines , and che buring of them, after Pziſage diſcharged, 
and ſo there, was a Ke-ſciſer :: Afcerwards another Succeilog of his took pn. 
ſage; and in a QO wWarranto baauight againft him, be diſclatmed in this, and did 
alſo claim to bave onely the ficſt taſte of the UUines, and pzeemption, afttodhe 
Ring bad bis Wziſage. ' Afrerwards,: William Arch · Bi wap of Jork, did p a  þ 
. to the King, to be retro unto the ſaid Valvilege, to aiete Pats 
Mich. 5 E. 3. This Caſe did begin, and 6 F. 3. be began 10 plend “ Ertey⸗ 
tions taken to the pleading of the Keſjiturioaof his Franches, be was put to anſwer, 
and ſaid, that be had no full Reſtitution, ——— — be ouapt nat 
toanſwver ;- chis (8: mentium made of the 2 5. and there it is ſaid, that bt ought: not 
tq have this ot erhants Straogers, but to take it in kinde : Then be pleaded a 
Eparter, by which he err ren frag unto him; S prac 
wictaimers were pleaded. | 

Nis Caſetwo:Points wert moved : 105i; 

Fut, Anbether the Charter it ſelf did carry this, oꝛ not, and fol. 5 1, . adjudged 
tha the Charter didnot carry it. 

: Secondly/ As tau bing the Diltlaimer ; and to this it was adjudged alſo, that this 
Diſclaimer by the PzedeceCoz, fhould bind the nene. 6 * 3. f. 5.10. and 51. 
Ud chere in che rund ir is ſo augen, 

A taucbing the Eſtrtats i — 8101 10. A the Caſe of Wonlee, 22 H. 6. I 10. 
— toxrh. thin Cafe ot 6 E. 3. an Gere was no doubt made of the right of Bobs 

n main point here inthis Caſe; üs in this, (5.) Whether: this Jmmumity , 
to be diſcharged of Pziſage, ſhall extend to fheſe goods in the hands of an Execu: 
log; the benefit ot whtith, being to turn to a dend man who is nat in rerum natura: 
There is no doubt to be made ot this, but that this grant being thus made unte a 
272 Body, alt oxtend to every partitulat 'Pember of the ſkme, in his natu 


— 


Nan 
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26 E 3. &c. ral e 20 E. 3. Fitz. tt. Corot e, placito 125. A Citizen of London ſued an ap⸗ 
peul of Kobberp ; the Defendant gaged Battle, the Plaintiffſaid, that he was a Cttt- 
zen of London, and ryat they babe there ſuch a Franches, that no battle ſhall be Ga- 
ge ogzin apy of them; wis extends to every particular Citizen, 21 K. 4. l. 12. & 
N purpoſe, & 8 R. 2. Fitz. tit. Grants, placiio cg. 
3 Lyn, that thep would be 
have a Pzovoſt in the ſame Allie, and that they 
out le Realm; and did alſe Gzant unto them by 
one did take Toli of them, contrary to the Charter, 
them in Withernam , within the Jurfſdiction : Af: 
rebeacling the Charter of ming John his Father, 
thep would have a Pajoz and two Haxliffs, and that 
de quit of Toll, per tout le Realm + L bis Gzant was made unto the Ipo. 
litick Body, but che Batural Body to take benefit of this; ſo here in this Caſe, the 
| Szant was made to the Politick body, but the Natural body to take benefit of this; 
f | not. have benefit of this Charter, foz thoſe Goods which ther 
| | Politick, but foz thoſe which they have in their Fatural Capacity: 
EX pe who ts to take benefit here of this Charter of Diſcharge. from payment of Pzi- 


lage. 
"Fit, Pe ougbt to be a Citizen ot London, and this hath divers fignifications , 
tome are there Inþabiting, and ſo in thts regard they are called Citizens : But it he 
5 . bath not jus ſocietatis pts Charter of Diſcharge of Pz. ſage ſhall not extend unto 


3 fl. 9. 6 10 Alto every one wbich hath Land i in London, by Cuſtom there be may deviſe this 
bc in Partumtus und pet notwithſlanding be is no Citizen, 5 KH. 7. f. 10. & 19. 45 F. 
3 f. 26. A Citizen is ſuch a one, as ought to be fubject to Trot and lot, and he onght 
ta be nber homo f (cot and lot are particular payments impoſed upon every one , 
but extends not to one who is commoranc in another place, | 

Pe ought tobo/aCitiztn and a r- man, and als commorant there who is 1 
babe benefit ot pts Charter of Ammunitp. 

5 * | And therefoze is to this purpoſe; there was u good Caſe in the Exchequer, 4 l. 
14. &c. Rot, I,. d 18 Knanls Cate, there he was a Citizen and a Free-manof London; but 
be left his commorancy, and dwelt at Briſtow, and pet remained a Citizen and a Fre 
man; and was eligible to be called unto any Dffice 3 there it was — adjudged, wat 
pe would not habe the benefitof this Charter, to be diſcharged from the paymentof 
Niſuge: but he ought to be alſo a Poute⸗kaper in London : But if pe be a Ciu· 
zen and a: Freeman ot London, and do dwell there; as if be hepa no Pouſe, but 
takes a Tbamber there, and ſo is an Inmate, this Charter of diſchſarge wall not ty 
tend unto him: And this was alſo ſo adjudged in the Excpequee, Termin. Hilla. 33 
Termio. Hill, Eliz. Rot. 22. in the Caſe of Sacheverril, and Thom. Snede : An Infeamation was 
43 Eiz.&. y20ught againſt them by Coke, then Attoznep-General, fox taking ne theſe UMines 
—— payment of Petſage, andadjudged there againſt them, derung the? vere but 
inqvilin: 
b. Bythus charter dert ot deſrparge of Pailage; the wende are. theſe, (S be a 
Civium, nulla pfiſa fiat. 
As tothis, it is to be conſidered, what manner of Citizens theſe ought to be; 0 
Ettizens, Fre men, & Commeraht, not in a Chamber, but to kep a ſetled 
there 3 and this; ia (ufficient, as touching the perſons ho are copable to te th 
benefit of this Tharter of diſcharge of PÞziſage. | 
* 3n the next pictt as da ge Grods,what Gong ur fo be fred from pute of 
1. Firſt, Ebe perton to bediſchorged,ught tobe tbe ole Soner ofrjete Gm 
a. Secondly, He auppt to be the ſote pPaopzigtbz"of theſe Gs,“ + ©") 
3. Thirdly, Ye ought to be tit trut eee bf theſe Spore? . 


21 ZE. (. C12. 
27. Ec. 


| „ Fou 
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4. Fourthly , This pzoperly ought to continue. Fo in him, without — 


tion. 28070 5 $4 5444 h > 
15 As touching the firſt, That be ought to be the ſole Dwner, and therefoze if 
pe yave them joyntly with another, Paiſage ſhall be paid to theſe Sen; as if a 


Citizen and a Stranger be jopnely: dot Mints, wall 
. 


2. #:condly, Be ougbt to be the whole:Pavpatetos, fos if þe babe the general, 

and another we ſpectai Pzoperty ; oz if ye baty-che ſpecial, and another the generat 

Pꝛopertp, they wall pay Paiſage 3 As if a Citizen do pledge UUines, he now 

rern — ae the ens 
e oa „be | 

General it theſe Wines be unladen, Paiſage ſhall be paid es them. The traſon 


tols is grounded upon 34 H. 8. Brook tu. Pledges, placito 28. 13 R. 2. Brook tit. 34H.8-Brook 


Pledges, placito 31. 22 E. 4. Fitz. tit. Bu. placito 121. & Plowdeos Commentari 8, tt- 
m Nichols Caſe, f. 487. 34 H. 8. A man doth Gage Goods in pledge foz 40 l. 
rowed upon them, atterwards the Pebtoz is condemned in 100 l. Debt to 
theſe Goods wall not be taken in Execution, until 
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xagution during the 

taken foz a Diſtreſs, ſhallnot be put iu Execution, 35 H. 6. ſol. 23. Symon 
Goods of another, and batled them over foz-money; there the Dwner map 
8 again, 22 E, 4. per curiam, , 4 | 
Ak a man Balls Goods unta one in Pledge, and afterwards he is utlaga 
King wall not habe theſe Goobs befoze the party be ſatiofied: If a 
made to one foz pears, of Goods, and be is aftet uc/2gatus, a Scire facias 
ta the King, be ſail not have ue Goods til the Leaſe be 
Lermoz is difirained foz Rent behind, afterwards be 
befoze the Diſtreſs taken, per Curiam, the Ring wall 
Foxfeiture, unleſs he do ſatisfie.the party whadiftrained, 
un, tempore captionis. And if. one do 10 
igntiftinted of Felony, pet the Ring hall not 1} Ge 
out payment of the ſum foz which thep. were Gaged 
cauſe” that neither of them path the abſolute -pzoperty in the 


- waa * 
„ Thirdly, Pe ought to be the true 
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P2opzietoz; As if a Stranger 


7 


herWines, and afterwards fraudulently, and of ſet purge to defraud the Ming af 
hin-Pzifage, fefls theſe Mines unto a.Citizen, to be ſold unto him again after the 
- yg theſe UUines pe ſhall pay Palſage, becauſe pt was not the true 
4 Fourthis, This pzoperty ought always to continue inþim, wichout any alte- 

__ 


* 
1 


li: nme, and at the kme ut bis death bot theſe 
1 pay tſage, as here in this Caſe no „ 


> 
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If a Citizen 255 ai\Factsz whs cells Goods and buys Wines, and. bzings them 
bither after the death of the Leſtatoz, the Executoz pere ſhall pay Pꝛiſage foz theſe 
Ainet and that becauſe bis Ern gtos was never in his life frme acually poſſeſed 
of theſd Wines: But de wall have the benefit vf this diſcyarge, onely foz ſuch 
UUtkes]'i y ys property wan tu the Teftarvz in his life time, and ſo continy- 
eda1(0 ar the inte of his dea: But an Executoz ſpali not have this benefit of dif: 
charge of Paiſage, foz all ſuch Goods as be bath as Txecutoz, and which ſhatl be 
aſſets ib Yarivs; but vfiely with the reſtraint as befoze : Pere in thts Care, the 
Teſtateę dyed befoze artibed in the Pozt; whether fox theſe UTlirss the 
Gfecintsz "hal pay-Waiſage, oz not. 

As touching the Caſts and Means why in this Caſe here the Defendant Txecu: 
trix ought to be dilcharged from payment of Pziſage foz theſe Mines. 

Obj. Kirũ, the natute of -theſe goods is to be conlidered; here the Dbjection hath 
ben made that u dead man can have no pꝛoperty in goods, as the Uerſe is: 

Ds tua; dumt tua ſunt;pdſt mortem tunc tua non ſunt, 

-1Raſp. n untwer tu this, That notwithfianding in verity and truth, a dead man 
can bade no pꝛopertp, per in the Judgement of Law, the pzoperty remains in him ; 


Greysbrok and Fox and Gu werte Cale, emden Commeutaties ; fol. 279. 18 good 


and Fox 
Caſe, &c. 


10 E. 4. f. 1. g eur 


Law. 

Obj. Allo an-Ddſoction: hath: ben made out of ithe Judgement given, (S.) que 
ſaexunts As in an Attion bzoight againſt Executozs, who plead fully adminiftred; 
and Tdiwnd againſt them, they wall answer; De bonis qe fuerunt teltatotis if! thep 
have any; and foz Coſts, de bon's propriis. 

* Reſps/ Blit bete: diltiiccion- isto be made, betwem the Goods which be hath 26 
. and which he hath in his own Kight : Thoſe which be hath as Exerntoz; 
— — Atlarp vz Attaint, and this pzobes that they are not bis 

ods; d wat — 5 all de foatvited * Bo thar'teivericate, he is dead, but prt in 
Hep Judgement af Law, he 1 in I n fz that Executozs err 


— 
B —— are theſe; the pꝛoperty cannot be in fub 
—— ame mat be in tons body : A moyn map be an Executoꝛ, and pet he 
Goods, wuchert we Property in them, in Judgement ofLaw; 


Telatsz; 71 - 637 


An Ehecutez grants ominia bons ſa -{yoſe which be þath as ee 


ko2, do not paſs by this Gzant. 
Aead. rp bütpnort in him an abſolute power to diſpoſe of tteſe Goode 


eee, ve cammdt deviſe them + By att in pis lite time, he ma? 
his [l be Devaſtavit | in him, but of his owriGoods, br may 


— — 
Again, it is to be ——— foz whole benefit this not paping of 2 
thali be, this hall not 'redound'to the benefir of pe Executoz, but the 
t the: bentũt anbabail of the eſtate vt the perſon who is dead. And though bin er 
ſou bos uken wan aut of the Woziv, vet pe path left bis Eſtate here bepind bine 
be diſpoſed I 2 113.744 
15 on will vou now take away from bim this ]Þ2 ofa 
hae — Þaiſage,giveaynto him by this Charter; b. 
between the coming in, and unlading of the rp ; if be had lthep7he 

unde ebenes of this Chatter of utrehargevof 4 . | 
ſage, and 1. — this act of God now take this away from him; do la 
tea the act — — man toap2ejuvice : And pere is nb att 
dure bubim tritt) — — odd ning: n 
a ere che unt God, by yrath, ſhall not ti — — 
zelt this. Cutter was Gented - foz the | increaſing: di Xtade, and there. 
fozr it ſhall be Conſirued largely," and us. beneficially fü the 13 Us 
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map be, and he path pere left an Eſtate behind him, though bis perſon be 


ne- | | ir 

Tobi. It hath ben again further Bbjected, that true it is; that theſe UUlines here 
ure in Judgement af Law, the Goods of George Hanger; but he which is to have 
this Pzivilege, to be fred from papment of ÞPzilage, ought foz to be a Cittzen, and 
that now George Hanger, non eli Civis de civitate London, but he is C. vis de civitate 
_ and therefoze this benefit of diſcharge. wall not extend to ptm, nog to ſpete 
pis Goods. 2 

Reſp. As to this, it is pꝛoperlp to be conſidered, when this pztvilege ſpall be to 
the Subject. As to this, the duty of Paiſage beginneth at one time, but the ſame is 
pepable at another time, (S.) UUben the Ship comes into the unlading Pozt, then 
this paivilege of having Waiſage is due to be paid to the Bing, 

Obj. But then tt bath been again thus Dbjected, that. this is altogether uncer- 
tain, whether pe will unlade there oz not, foz that pe may unlade yis Ship in any 
Pozt where be plealeth. * ; 74.2 | 

Reſp. As to this, the ſame is not ſo, but pere is ſufficient certainty of bis pur: 
poſe to unlade, foz it appeareth by his Cocket where ye will unlade, and then the 
Rings Officer may pzeſently take pis Pziſage foz the King, and is not to tarry bis 
leiſure noz pet to attend htm at every Pozt 3 if there be twenty tun and moze in 
the.Ship, the King is to have bis. Pzilage, and to elec one tun befoze the Pain 
Baſt, and another vepind it; and if be ſhguld tarry foz the unlading of the Ship , 
he canndt then have this in this manner, as it ought to be taken, and the other ought 
not to bzeak the Bulk untill the Kjngs Dfficer comes foz fo make his choice, ſo that 
the Paiſage is due unto the King, when becomes with the Ship to the Pozt to un» 
lade; and if the Kings Dfficer comes and demands his Pziſage, and the other will 
anſwer bim, that he will not unlade-bere, but at Hampton, pet this ſhall not hinder 
yim from taking of his Pziſage, pere, and be ſhall not dzive him toevery Pozt 
foto demand this, at þis pleaſure : And if he once begins foz to unlade, be ought 
there of neceſſity to unlade all, otherwiſz ye may defeat the my of his Election: 
which ought not to be: But the Kings Dfficer , he which is capMalis pincerna, may 
take. the Paiſage foz the King when be will, the Ship being in the unlading 1 
whether ve will unlade there oz not 3 otherwiſe, it may be in his power to the 
Kings Officer to give attendance on pim in everp Poze, wben, and in what place 
he will, at bis pleaſure, to expect bis unlading, and then to demand his Paiſage, if 
not due befoze; but this be ſhall not be enfozced-to do, foz that Paiſage becomes due 

unto the King befoze the unlading. » P 

Obj. It bath ben further Dbjzected, That every real Paivilege ought to babe a 
real man, to take benefit of this, and that yere the Execucoz is but onely a-perſon 
repzeſentative. | | wy 

Reſp. Jn anſwer to this, notwithſtanding this be ſo, pet the Executoz pere wall 
have this pibilege, foz the Goods of the Teſtatoz. 401 

If a man makes the Uilleine of I. S. his Executoz, and dies, the Lozd doth ſeize, 
by34 E. 3+ be ſhall not bave this as a perquiſite, foz theſe are not bona ſua; But theſe 

Geods fue runt, and pet are the Goods of a Freeman, and now in the diſpoſition one» 
ly of the Uillein as bis Executoz. 2 Wy 

By this Charter here, the King Gzants.unto Perchants Aliens, divers Pzivi- 

leges : As if their Goods be ſtollen, and the Felon doth wafe them, that thele ſhalt 
not be ſaid to be Wraifs, by 13 E. 4. A Lozd who hath booa waviara, ſhall ,not babe 
theſe goods of Aliens ſa ſiole and walted by Felons. At an Alien path Goods which 
are ſtolen away, be makes bis Executoz, and dies; afterwards, the F baings 
theſe Goods into a Franches, and there be waves them ; the Lozdof 08 
who path bona w viata ſhall not habe them. fo2 bis Ereculoz ſhall have this Þ2 
lege: Here the pꝛlüllege is d unto the pzopertywbich pe had in bis life time, 
md therefoze after bis death his Executoz wall have the benefit of this. 
| D 2 


057. 
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Od j. Another Dbjertton hath ben made, that the Rings Gzantt ſhall be taken and 
tonſtrut d moſt beneficially foz the King, and fall not be extended unto a ſpecial 


Caſe. p , . 

Reſp. In anſwer to-this, the ſame is to be agred, but when this ſpecial Caſe is 
within the compaſs of the General Gzant, then otherwiſe it hail be: As if the Ring 
Gzants to one, all his Tenements and Pereditaments in Dale; and be bath an Ad. 
vowſon there, by 16 Eliz. Dyer, this wall carry the Advowſon, foz it is an Peredi- 
tament. 

Pere in this Caſe the Gzant is, Qod de vinis Civium, nulla priſa fiat, notwith- 
ftanding bis perſon be dend and gone, pet theſe yis Goods do remam, and this be: 
nefit of diſcharge of Pziſage, ſhall.cedound unto his Eſtate, which doth ſtill rematn: 
And ſo upon the whole matter, Judgement ought pere to ve given againſt the Bing, 
and foz Frances Hanger the Defendant ; that foz theſe Wines, ſhe-ought to be diſchar- 
ged from payment of Pziſage, 4 | 

Croke Juſtice. Maintained his fozmer Opinion, and the ſame grounded upon his 
fozmer reaſons, That Judgement ought to be given foʒ the Ring, and againſt rhe De: 
tendant; that foz theſe Wines ſhe ſhould pay Patiſage, and not to be diſcharged of the 
came, by the Charter of Gzant and Jmmunity. 

Coke chief Juſtice. This is a great Caſe, the which was firſt in the Court of Ex- 
chequer, and there to be argued by the Barons, and thze of them were of Dpinion a- 
gain ſt Sir Thomas Waller; but this would not ſatisfie him, and'therefoze he baought 
this matter again to be queſtioned, and determined here in this Court; and this Caſe 

Trin. 16 Jac: Yath ben argued here befoze by the Judges; Tetmiu. Trin. 10 Jace wherein thep were 
divided, (S.) Two againſt two: And now the ſame Taſe argued pere by us a- 


Qui incipit fine ordine, Pe will end in Confuſion. | 
- I ſhall therefoze divide this Caſe into parts: As, | 

1. Firſt, To examine the true cauſes of the G2zanting of this Charter of diſcharge 
of Paiſage by the, Bing. s 

2. Secondly, oz'in the ſecond part, in the bye, to ſ& the ſucceſs of this Charter by 
Paeliaments, and by Kecozds foz the ſame, this being onely in the bye, but pet te 
ry wozthy of obſervation. Eo | 

3« Thirdly, Touching the G21! it ſelf, in which theſe five things are necelact- 
lp to be obſerved As, . 
1. Firſt, To whom this Gzemls thus made. | 

2. Secondly, Lo what thing this Szant is to be extended. 

3. Thirdly, De quibus rebus, of what things this Gzant is. 

4. Fourthly, What perſon ſhall have the benefit of this Gzant (the ſame being 
G2anted to a Body) and another takes benefit by it. | 
J. Fifthly, What kind of Palſage this is, (S.) Dne tun to be taken, ante, befoze 
the * and the other, a retro, behinde the Paſt : And in this it ts to be con 


1. Firſt, Quid nomine, what thing this is. 
2. Secondly, Qualle, what Inheritance this is. 
3. Thirdly, Q-o jure, this is due. 
A. Fourthly, De quibus perſonis, this is due. 
155 Fs 4 e - quomodo, when, and how this is due, and this is the very 
0 ale : And then K A * 
. Sixthly and laſtly, Af all theſe would be ag#iinſi me, that be is not here Cris, 
per ſhop —_ vina civium, pet it is a clear Cafe, chat no Judgement here tan 
gen foz g. — r 
In tbe Argument of this Cate, I ſhall anſwer the Exceptions and Tbjegions 8s 
they ariſe ; and I ſhall make good my opinion in this Cale, 


1. Firſts 
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1. Firſt, By Recozds, being venuſtaus & veritaus monumenta. 

2. Secondly, By Book - Caſes. 

3. Thirdly, By Judgements in the Point, 

As to the Charter, che wozds of the ſame being, quod de vinis Civium, nulla priſa 

Gar: The cauſes of this Gzant are very evident to be collected out of rhe Kecozds , 
betag, 

of Fixit, Foz the advancement of Trades and Traffick, inward and outward : 


As the carrying fo2th of Native Commodities, and the bzinging in of Fozeign , - 


and this is the life and the ſoul of this Alland, which cannot ſtand and ſubũſt with: 
out tit. LED 

2. Secondly: Foz the maintenance of the Navy, being lignei mures, fox the Pozts 
ate the Malls and the Gates of the Realm: And 26 El:z. the Queen did G2zant 
unto a Biſhop, a Post, and this was adjudged to be a void Gzant, and that foz this 
reaſon, becauſe they are the Gates of the Land. 


And as foz London, this is Cor tegnt; and this Charter here was Gzanted to rue Lord 
them, pro melcoratione Civitatis: Alſo the Lozd Pajoz of London is chief But-*Major of Lon- 
ler io the King, at his Cozonatton : And in 1 H. 4. this was to allowed unto him, don, chief 


when Fiz. Allen was Loꝛd Steward, who then allowed this unto him. 

This Charter bete is, in meliorationem Civitatis, foz the maintenance of Trade, 
Traffick, and Navtzation, and the ſame to be bzought to London foz the avoiding of 
daunkennelſs, foz that all the Kealm beſides cannot avoid the ſuperfluity of Mines: 
In the City of London, they are as under Le, there being a Bzidle foz to reſtrain 
Dzunkenneſs, and therefoze to be bzought in thither. | 

In the next place, As to the ſuctets of this Gzant, Una lex alienigenis & indigenis, 
but indigenas are to be preferred befoze alienigena ;, this doth much enrich the City, 
when p2ivate gain is mixed with the publick : But then the Gaſcoyns, Almagines , 
and Spain, did complain, that London had taken away from them all their Trade of 
Wines 3 upon this, ſ& theſe Stacutes of 27 E. 3. cap. 7. againſt Licenſes foz paſſage 
of Woo's, Leather, Woolfels, oz Lead, out of the Realm, and 42 E.3. cap. 8. That 
no Engliſh Merchant ſhall go into G iſcoyn foz Ames; ſo that by this, pz:cedency 
was given to the Gaicoyns, they onely to bzing UUines in hither, and in this Stran» 
gers were pzeferred : But this Act was but foz one pear, foz in 43 E. 3. cap. 2. this 
Act was repealed, 

Clothing, and this Jmmwnity from payment of Þziſage, bath very much enrich: 
edthe City of London: By this, Navigation hath ben encreaſed, and Strangers 
ſhouldered out: Foz it was againſt all reaſon and policy, to pzcfer Strangers, be- 
foze homebozn Citizens and Subjects. 

As to the next and third point, being touching the Gꝛant it felt, ot ij is diſcharge 
of Pzilage ; And in this, | 

1. Firſt, UUbat Pziſage is. Prifa eſt voxartis, and derived a prender ; Jt is but 
a taking 3 and this which. is ſo taken, eſt priſa, Nulla priſa, &c. vicelicet doth ex- 
plain this, being nomen equivocum. 

2. Secondly, Quid eſt re, genus, the kinde of this being defcribed; the ſame be- 
ing a certaln duty, due unto the King by Cuſtom, and the ſame a Þz-rogative in him 
Us Ring, be having by this a good Title, to haue and take of all Englith Merchants 
el, ſo much, bzinging in Udlines from the Pots beyond Sea; foz if be being 
from one Pozt to another, to have Pꝛiſage pere, in ſuch a Caſe there is 

nd colour fez it, but the ſame Mines ought to be bought from bepond Sea; And 
this is terminus a quo, and ſo to be b2ought unto the Pozts pere, being recminus ad 


If there be ln the Ship cwenty tun, and abbbe, then the King to habe two tun foz 

bis P2iſage ; But if under twenty tun, then be is to habe but one tun. 
And this is due to the King by Cuſtom, if bzought into any Pozt of Eogland , 
Paying foz Poztage 20 8. foz every tun, And this deſcription of Pziſage, is pz0* 
ved 


Statutes of 


Butler, c. 


27 EL 3-i&c- 
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ved by a Kecozd : Then quid eſt nomine & re, with the manner of the taking of ir, 
(S.) One tun, ante dolium, and the other deorſum. i 
This Pziſage is called in an old Recozd, Regia priſa, recta & certa priſa, and fox 
Poztage, every Merchant ts to pay 20 8. all which is pzoved by Kecozd, (S.) Jn 
In Rot. paten- Rot. Patentium, 30 H. 3. De prihs regiis, videlicet, de certis prifis, C quia cer- 
lum, 40 H. 3. tus numero) if ten tun, then to þave one tun; if twenty, then two tun; priſa 
regia, ſo called, becauſe the ſame is an ancient Cuſtom , and a Flower of the 
Crown. is 
Tn Rot. paten= Alto in Rot. patentitim , 28 E. i. rect is & certis priſis, ſo talled; this is there 
um, 28 E. 1. (aid, to be an ancient duty, due unto the Ring of Common Right. g 
In Rot. paten- Alſo in Rot. patentium, 20 R. 2. a good pꝛeſident, memorandum eſt, quod rex ha. 
"um, 20 R. a. het, a pꝛopertp, ex antiqua conſuetudine, his Title to have de quadam nave mercats. 
ris, if buy, and bzing pitper to fell, Paiſage if he comes infra aliquem portum An- 
fliz : De vigintis dolis, to habe, duo delia, (S.) One befoze; the othet behind the 
Maſt; and as ſoon as he arrives, Pziſage is due, & pro quodam certo pretio pri- 
iz vigi iti ſohdos, 6 E. 3. f. 9, by Parning, mention is there made of fhe 20 c. to be 


paid foz Poztage. "71 
In librorubra In libro rabro in Scaccario, f. 264, mention is there made of King John's Gant 


in Scaccario, unto Merchants. oy 
fol. 265. At the Common Law, they were not to be acquitted, but to pay pro quolibet 
dolio vim, duct. per Mercatores, infra regnum Angliz & poteſtatem regis, and 
—4 was uſed in the time of Ring John, to be paid by all Mert hants Strungtts 
alſo, 5 As - 
Fleta, lib. 2. And fo is Fleta, lib. 2. cap.22. De officio Pincefnæ, Officium Pincerræ eſt, de qua- 
cap. aa · Gt. Iibet Navi, vinis venalibus carcata, unum dolium vini eligere in prora Navis, ad opus 
Regis & aliud in puppi, & pro qualibet pecia, pro portagio 20. 
To Ret, paten- As to the Charter of the King made unto Wercpant trangers: In Rot. paten- 
nam, 34 E. 1. tium, 31 E. 1. the Rings great Charter: As touching Butlerage, what thts is, and 
Butlerage. How this began, 31 E. 1. The King did grant mercatoribis, Almoniz, Francia, Hif- 
pan. & omnium aliorum regnorum, to be fre from Purage , Pontage, and to have 
legem mercatoriem, of full and ſpædy Juſtice, ſecundum legem mercatoruim. And 
this is the Fountain of Pontage and Pziſage, to have one tun befoze, and another 
behind the Paſt ; divers other Pzivileges were then granted unto the Perchants, 
and the Merchants, propter has libertates, did grant unto the King ducs ſolidos, to be 
paid infra quadraginra dies, and ſo from hence it may be colleced, that p2tſage ought 
fo be pald within fozty days : And this the King had from Merchänts Strangers 
onelp, by their own Gzant, foz the Jmmunity Gzanted to hem: And this is called 
Butlerage , ſo that the King bath this Butlerage of Perchants Strangers: And 
Pziſage of Merchants Anglois, not of Strangers, but of London Werchants, pe is 
to have none of them, 3 1 
4. In the next place it is to be conſidered, Qualis ER This is not purvey* 
ance, which the King cannot Gzant over, being inſeparable from his perſon. This 
is ſeparable, and inſeparable, inſeparable by wap of Gzant, but well ſeparable; by 
way of diſcharge. _ mens fe =_ 
In Rot. paten= In Rot. patcntium, 26 Aprilis, 15 E. 2. The King did Gzant unto one Fitzher- 
2 —4 ſo many Tuns ot his Pziſage; And this agre's with Fleta, befoze remem- 
15 2» 22D. ; ” 1+ | . l 
Statute of By the Statute of 1 H. 8. cap. 5. No Citizen of London, &c. being free of Pai 
1 H.8.c. 3. ſage 02 Butlerage of Mints, by G2ant, Cuſtom; oz otherwiſe, Cuftom noWrmes of 
anp perſon, &c. ſo that a man may pze(cribe in not paying of Pzilage, ſo that this 


- 


hath its commencement by Cuſtom. *- * | 
5, Jn tbe next place, when this Pziſage is due ro be patd. 
As tothis, when the Wines were bought in France, no Pziſage was then due to 
be x4id fo2 them, neither was any Pzifage due, the Wines being upon the 
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no2 yet upon the arrival of the UWines : But all theſe together makes the Pꝛiſage 
This Caſt hece in queſtion, as to the duty of Paiſage, may be ficly exampledunto 


Dame Hiles Cale, in th? Commeprrzes, where pe and his Wife were p ofa 
Leaſe foz pears: Juſtice Hales changed bis-eligton, but vindicta 1 ira dei all 2 — 


this, he was never is own man afcerwards, but diſtraced. Firſt, Pe put himſelf 
into the Mster, and he afcerwards dyed; his putting ofhimſelf there firſt into 
UUgter, was to be reſpected 3, ſo here in this Cale, George Hangers putting 
Wines firſt into the Ship. 
Obj. As to the Dbjection made, that here was not Civis. * 
Keſp. As to this, pere IS Civ & yina-Civium ; Civis eſt maſculus, 02 Famella , 
this Charter of diſcharge of Paiſage goeth to both Sexes : This wozd Civis is ta⸗ 
ken five manner of wars in our books. 5 
, \Firſt, Civis re; & non Reſidentia, and ſuch a one is not in Judgement of Law 
a Citizen, and this appears to be ſo by 35 H. 6. f. 12. precipe J. B. in Deht; Ci- 35 Hl. s. fol. 
vis Ebum ; Non reſiuentia 36 H. 6. . 28. Cive & pannario Londor, and he did not ud 
dwell there 3 this not good, fa he map be pagnarius de London, and pet dwell.at York, . 6.bas. 
4 E. 4. f. 10. where one is Civis de London, and dwelt in another place : And if 
wu ſufficety nat, vr legis att mptione ron ſufficit, in regis conceſſione: At be be a 
Kefdent: onely in name, this 4s not good, by 24 E. 3. f. ). 3 H. 7. f. 10. & 24 E. 3 f.. 
194 it be be not a Citizen and a Free-man 5 be cannot by the Cuſtom deviſe *© 
his Lands: in Poztmain : Aldo 4f be be but Inquilinus, thts will not ſerbe pis 
turn; but be ought te be à continuing Citizen, and reſident : Pe ought to have 
ju habitationis, & jus ſocietaũis: At in the Anterim be happens to be diſ-franchiſed , 
he ſhall not then have the benefit of this diſcharge of Pziſage, but be ought to be a 
cdntioual Citizen: And if all weſe do concur in bim, and pe continues to be Ci- 
ns, then he is every ways compleat, and enabled to have and enjoy the benefit of this 
Gzant of Diſcharge, Bracton, f. 411. compzebends all theſe in one Moꝛd, (S.) Ba- 
tones London. — 4 *4 : a 6 TYTT . 5 

6. As to the next matter in this Charter of Diſcharge, (S.) De vinis Civium, nul- 
la ptiſa fiat: Agyo this, This:P2ivilege:1s not ſo much tyed unto the perſon, but al: 
—— of Citizens : And the Charter it ſebf pere goeih unto WUlines, 

* e vinis, xc. 34a nenne (1 n | 

75 cannot be denped, but that Proprietas is dibers ways to be taken: And ag to 

is: * A ron 


i: 


here is jus proprietatis,cantuma And 
Kbere is jus poiſſeſſionis tamramt And 

There is alſo jus proprietatis, & poſſeſſionis. on 
tre out To be 1us proprietatis, this auaht to be proprium quatto modo. Rot 
(0;if he pledge tyeſe UUines,..o2 if be bave them as @ pledge 3 but this ought to 
be proprietas (ola, & abſoluta 3 Foz if two, oa twenty Cittzens joyntip have UUtnes , 
they all wall bave this benefisof-Jmmaniiy» ſole, that is. ſoli C:ves, but not (lo, if 
they have their Antereſt in the UWines with a Stranger. Then foz theſe UUines , 
theyþallnot be-viſepargedpf:Pailage.! | + 4 1 - > 
"Alſo this 1 he proptſetas vera. Fa if a Fozeigner do fraudulent» 
ly make a Citizen higftale, b a fraudulent. conveyance tu him made, and this done by 
þimonely to defraud, the Kingof; bis Paige: 
An ſuch a Caſe, the Kmg mall pave Pziſage-of theſe Minen, fog pe ougþt to be 
Venn proprietarids. E e „ 
\ Reaſons to pagve: that theſe Hines pere in this Caſe, ought by the Charter of 

e, to be td from the pa ment of -P2iſage, . . 
1. Firſt, The viſcharge ii nt UUlines of a Chattel; And then a repzeſentative,oz 
Ereputative Chattel. ſhall be within the compaſs of this Gzant. 
A the: king hath a reputarivb Panoz, by bin Gzant this ſhall clearly * 
| 


— 


24 Termin. Hillar. 12 Fac. Part III 


* ryts name, if the ſame be known by it. 11 . 6. f. 18. the king bath a Uhjcaridge, 
and pzeſents unto it by the name-of a Parſonage, and in this he mentions the right 
47 E. 3-fol.5- name of the Church; by this he hath now made this a Parfonage, 47 E. 3. f. 5. pla- 
* cito 9, Tho. Pens Caſe. The Aing pzeſents to a Chappel, by the name of a Church, 
there by Belknap and Cindiſh, although this was a Chappel, and of ancient timean: 

nexed unto a Church, and after divers Pzeſentments and Pꝛelenters, there received 

to the ſaid Chappel, as to a Church; by this the ſame is not now a Chappel, but a 

Church : And if fo, the like wall tt be tn this Caſe. Alſs things which go in dit⸗ 

charge, are eafier diſcharged then Gzanted. | 

Mich. 38 & Mich. 38 & 39 Elu. The Lozd Darcy's Caſe ina Quo warranto, be claimed to be 
35 El:z, xc. diſt harged ot᷑ purvepance ; there it was reſolved, as one map well be diſcharged 
from payment of purbepante, but the ſame not to be G2zarited by wap of Gzant ; ag 

{f che Bing Gzants over the Purvepance of another, this is not good. There the 

Dran of Pals had ſuch a Pꝛivilege Gzanted him to be diſcharged of Purvepance, 

foz him and his Tenants foz thz# Panozs, and b reaſon of this, the Lozd Darcy 

old purchaſe of the Dean of Pauls the faid pa, Panos, and fo would habe the (aid 

Wꝛldiltge of diſcharge : But it was reſolved againſt him, becauſe this was a perſo⸗ 

nal P2ivflege, and did not paſs. 3 1 0 4 

Pere in this Cale there ought to be a continuing Citizen, and upon this, Walmaiſley 

did put this Caſe, when che ſame was argued befoze- The Ring did Gzant unto a 
Lodz the Amerciaments of all his Tenants, afrerwards the Lo2d did alien the ſei 
gnio?p of one of his Tenants, pe ſpall not now have the Amerciament of bim; tg 
tat the Tenant ought to be a continual Tenant, oz be ſhall not'have he Ameccia: 
ment of bim; ſo here he ought to be a continumg Citizen, and as to this, the ſame 
is very clear. | 
19E.2, Fitz. A L02d may well diſcharge bis Tenant, that bis Þeirs ſhall not be in Ward, this 
tit. dec. is good by way of diſcharge, but not by way of Gzant, as appears by 19 E. 2. Fitz, 
tit, Avowry, placito 224. and 40 Ex 3. fol. 47. but the King map Gzant this. 

It follows then here in this Caſe,that theſe Wines are the Goods of George Han- 
ger, notwithſtanding be be dead. | * 

Stanford, fol, It u iniSranford, f. 188. F. That if an Exetutoʒ, having Goods as an Exe: 

188. catoz, be ont-lawed; ht ſhall not foafeit theſe Goods, foz thep are alwaps, and fore: 
main to be bona teſlatoris, and onelp in Cuſtodia Executoris 3 ſo that by this thepap» 

pear lili to be, bona Geergii Hanger. LN | | 

arH.6.f,9, It appears by 21 H. 6. . 7. that one who is incapable to habe any p2operty in 

ec. Goods, map yet be made an Executoz, as à Peign; and ſo is Perkins, f. 1 1. placito 
51 & 12 H. 7. fol. 27 & 28. and by 14 H. B. f. 16. b. A Porn map be the Kings 
Fat moz. . =_— " | 
At appears by B:aQor, That there is mors Naturals, and mors Civilis, and there- 
foze this is uſually expzeſſed in Leaſes foz life, (S 0) durante vita ſua natural), becauſe 
be may enter into Religion, which is mors Civilis. | 

22H. 6. f. 4. b. An'Executoz ſhali not fbafrit the Goods which he hath as Execu 

toz. the reaſon is, cb that they ſtill are the Goods of the dead. 

And by 21 E. 4. f. 50. a man makes a Millein his Executoz, he ſhall not be en 
franchiſed by the bzinging of an Action againſt bis Lozd, foz a Debt by him due un 
to dis Teſlatoa, becauſe be bath this to another ur, fo2 be doth ſv participate ot the 
nature of his Teſtatoz, that if the Lozd do antwer vim in bis mut, without makiing 
of any pꝛoteſtation that he is his Utlletn, pet this ſhall. not be any Enfranchiſement 
unto him, foz be bath theſe Goods, and this Kecovery is onelp foz the benefit and 
to the uſe of bis Teſtatoz, and that theſe are the Goobs ot the dend; where it 18/foz 
the benefit of the Teſtacoz, tpere tbe Goods in the hands of te Exetutoz, ſhall be 
ſaid, in Judgement of Law, to be the Goods of YE Teftatoz ; but otberwile it hall 
be, where it map be to his pzrjndice; 14 H. 6. f. A. Gargcaffes caſe, That Ur 


* \. 3 n % - i 
-"u8 * lagarp is no Plea againſt an Executoz, becauſeath be path oz rroobers, K — 
; | 0 
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uſum teſtatotis, and nothing be bath of theſe Goods to his own. uſe, and the Execu- 
toz, rr And pere ws are in a Cale, wþtch re- 
doumds to t e 02. 4. n 
F032 another reaſon theſe UUines here are to be diſcharged fram payment of pal · 
ſage, in regard of the great danger-tþat theſe poop men 3 Na: 
vigation : Foz poſico,thac thep tn their return had met with pyzates, oy Lat 
bad been killed in defence of þimſelf and Goods, but the Ship eſcaped and came 
into the Pozt ; if now they ſyould not be diſcharged of Pꝛiſage foz theſe Mines, 
thts were to adde calamity ro calamity, and therefo2e they hall not pap Pziſage foz 
ryeſe Wines; they at the Bea, do adventure on the danger of Tempeſts and of 
Stazms, and therefoze not to be ouſted of diſcharge of Pziſage foz rheſe UUlines 
thus bought into th? Poztz with ſo great danger, which, as it were, carries death 


in the face, and ſhall now bis inter benlent death pzevent him from having benefit or 


iviiege, foz bis Goods to be freed from paxment of Pꝛiſage, certainly it ſhall 
* pou. have bim to loſe his life in the Navigation, and alſo to loſe * 
vilege ok diſcharge of Pziſage, this ſhould be very hard. 

Another reaſon is, foz the great danger which be undergoes foz theſe UUines. 
Again, if a Þ:rchant Citizen of Londęn, ſend bis Ship with UUines hither tn- 
tothe Pozt, be himſelf being then beyond Sea, enquiry ſhall not then be made, whe- 
ther he were then living, oz not: Pere they are pis Goods, & vina Civium. 

T alſo was made, pio melioratione Civitatis : Alſo here is death in 
the Caſe, which is the ac of and the rule of Law is, that the ad of God ſhall. 
turn no man to a p2ejudice: And notwithilanding here is not Civis, pet theſe 
ger had fold theſe UUlines to & Ptranger, he ſhould pay Paiſage, os this wa is 
own 


„ 6: 5, 28. 
untill be enter; but i ceſtuy qu vie dies, he thall then þzefently have ati 
foz all the mean Pzofits ; the reaſon of this Caſe, comes to this Caſe tnque- 
un: Theſe UUines here, (tyough in the hands of the Exetutoz) ſhall be (aid to 
of the Teſtatoz, and as his Goods ſhall be diſcharged pere of Pri- 


you will judge here of things in parts,whichought not foto be. but you ought 
to judge, ſuper rota materia: Origo rei inſpici debet, not to judge here onelp upon 
the laſt act; but we are to judge upon all; as in Dame Hales Cace, there relation was 
ty the firſt ad, (S.) The firſt putting of his foot into the UUater, and lo it wall be 
herein this Caſe, to look to the firſt act, the putting of the WUUines into the Ship , 
= — to habe reſpect to all the ſubſequenc acts, untill the coming into the Poʒt and 


Allo George Hanger here was not the Gzante to whom the Charter was made, 
rhe ſame was made to the Body of the City to dave this pztvilege, #nd every pat · 
ar Citizen takes the fruit and benefit of this Charter of diſcharge of Pziſage : 
The Gzant here was made to the Body of the City, and Hanger was no Gzante : 
And this was the great and pꝛinctpal reaſon in the caſe of S tons Poſpital, a repze* 
ſentative Body good foz Purchaſe. 5 5 . 
The laſt and pzincipal reaſon, is becauſe this Gzant here made was foz the ab- 
of Trade and Traffick, and therefoze this is to be taken and conſtrued 
fabozably and largely: And all Charters made which do hinder Trade and Traf: 


fol. 227. there is a UUrit upon 31 E. 1. 


Pere this Charter being thus granted foz the advancement of Trade and Traf- 
ack, ought not to be conſtrued after a vulgar __ common conftruction. * 


- Tenant pur outer vie is difſeifed , nd Aition lieth foz the mean 233 H. 6. . 28. 


are to be vold: Carta Mercato ia, 3 1 E. 1. the Law incozpozated all Perchants e Merca- 
rangers, and enabtrd them tu take of the Atng, or to xtbe to the Ring ; and to wris, 31 K. i 
this purpoſe they are a Cozpozation : In the Regiſter, f. 259. and in Fitz. Nat. Brev. 2 . 


— 
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ſective. 
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Termin. Hill. 


The Infozination alto here is not good, foz by this pou will habe P2iſage of ail 
perſons generatly, whereas Strangers ought not to pay this: Aſo it ought to have 
been exp2eſſed-in the Jnfozmatton, (cauſa mercandiſzndrs, & de rebas ve-alidus) fog 
this omiſſton rhe tnfozmatton is not good. 

This differs from Knowls Cafe, which was Tiln. 4 H. 6. Rot. 14. where Tho- 
mis Chancer miles, 'capitalis pincerna, did pzefer an Jnfozmation, &c. whith was, 
Quod cum a tempore, &c. uſitatum fait : De vinis mercatorum, indigenarum, venaliam; 
but the Inkoz mation here is, de quocunque (S.) de al enigenis; alfo qui non habent 
libertatem, quod ſint inde quie i, duo dolia, and this called priia regia» becaufe the 
ſame is due to him by Pzerogative : Jt was there urged, that if be unlade befoze 
Þ2ifage paid, then the Kings Dfficer cannot have his election; in the Infozmation 
there it was laid, that he had unladen the Ship befoze the Kings Dicer bad taken 
and made his election: It was urged foz his diſcharge ot Paiſage, being a Citizen 
and theſe his own pzoper Goods: to this it was ſafd, that be never was juratus 2d 
libertatem London, prout mos eſt; Knowls then alledged, quod natus fuit, a- Fre- 
man, and was fre of the Trade of Gzocers, and that be did there kep a ſhop : The 
Kings Aftozney ſaid, that he himſelf was not there Commorant, foz that his ſervant 
being ite was no Commorancy foz his Paſter 3 and alſo be was Inquilinus: This 
Caſe was in the Exchequer, and tbe Barons took confidsration of it. 

Termin. Hillar. 43 Eliz. Rot. 2 2. Sacheverils Caſe' befoze remembzed, where two 


43 Eliz. c. Jopnt-tengnts and Inmates kept no Youſe, and tbertfaze could not habe the benefit 


of this Difrharge of Pziſage; but in this Cale dere George Hanger was a tom- 
pleat Citizen in everp reſpec, and ſo continued till þis death, 2. theſe Wines in 
the, hands of the Defendant Frances Hanger his Executrix, are bona Civiam, and 
within the compaſs of this Gzent, to be freed payment of Pziſage; and fo 
upon the whole matter, 3; udgement ought pere to be given againſt the Ring, and 
foz the Defendant to be diſcyarged from payment of Pztlage foz theſe Minen. 
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Gr he 
5 "Danes, and the Pyrats took the beſt or Weeds of bis 
8 pyip,ard of hes ſtead chert el. did | 


The Caſe of 
Pele 


toke, rob, and 
* zich Ship , and afrerwards came duber into England ; The Spa 
ladoz pere having notice of it, did take him, and would babe ber? pz 

gunſt him as againſt a Pyzate, and impziſoned him ; and to this Caſe, in the 
tion time, to ew our opinions herein,. the Civilians , with mp . Ir and other 
Judges, were coed tos to derlart, what was the Common Low and the Civil Law 
i this point, as touching this his intended padctdings, and whether 

thiz Ca'e proceed hete againſt him * not: And at thi 

2 


jo Paſch. 13 Fac. Part IN. 


Statutes of 


28 H. g. C. 15. 


I ee A 


*x.2 


LY : 1 J 
TH LS Hl 1 


2 1 


Statute of 
; 31 H. 5. Co 4» 


Statute of 


27 E. 3.c. 13. 


veral Paiileges of an Ams 


+ To Lid rn 
- 


a great diſpule was had as touching tpe ſc 


de 


' 


ifs vhjertittþ, Thar Meret inn of Natur and if be of: 
| this, g 3 paivilege hem; otherwiſe 
it ſha in pther But l a ir, bat at the Common 
Law Þ-qugiit 19 v e Stam _ ip. 1 by the Law 
of FIfare: as in pollit; we pamurds bp 
the Morocco Ambaſſadoz, Nec bim as a Pyrate, oz not, Whether by 
Judgement of Law fog:þis bajng.of thigh be ſhall fan a Pyrate, and ſo 
to be pꝛoceded yere as againſt a Pprate 3 we did al „that by this taking he is 


not in Judgement of Law ſaid to be a Pyzate : Jn regard that the King of Spain, 
and the King of Motos art? Enemies, and that open Poſtilitp is between them, and 
therefoze this taking from an Enemy m this manner by the other, is not in Judge: 
menrof Law (phlarpſallegalls capria: And if an Enemy do tatze Gopds of an 
ther las ts nor Feloup:s And all this is well pzoved by a Caſe. adjudged in point, 
in 2 K. 31 f. a. where a Spamih Merchant, befoze the Bing and bis-Eouncel, in C- 
meta Scaccaii, bavught à Bill: agatnſt dibers Engliſh:men, therein fe 
quod de predatas, & i poliatus fuir, upon the Sea, juxta partes E rita 
vitum ACA, de Britannia de qua dam Navi, and of divers. Perehs 
which were brought mto England, and came unto the hands of dtberf 4 
naming 6f rem, and fo had ꝓꝛoceſs againft them, who came in and e 

in regard this depzedatton was done dy a Stranger, and not bythe Subjects of the 
Ring, and therefoze they ought not to be puniſped; in regard that the Statute of 
j H-6.:cap: 4. gives-reftitution by the Chantellot, in Cancellaria ſibi vocaw ung 


Judice, de uno Banco vetialtero3andby the Statute of 27 E. 3. cap. 13. That re 
ftitutfon map be made in ſuch a Cale, upon pꝛoot made by the Chancelloz himſelf, 
without any Judge; At is reſolved in this Caſe, quod quiſquis extraneus, &c. who 
dalngs his Sill upon this @tatute to habe Keſtitution; debet probari qr od tempore 
captionis, fuit de amicitia domini regis, and alſo quod ipſe qui eum ceperit, & ſpc lui 
fuit etum ſub ob2dientia regis, vel de amicitia domini tegis, Gve principis querenis, 
tempore ſpoliationis & non ĩnimicus domini regis, fve,principis quereptis, Quia fi 
frernt inimicus, & kc cepevit bona, tunt non fuit ſpoliatio, nec depredatio, ſed legal i 
captio; prout quil · bet inimicus, capit ſuper unum & alterum, and this was the opinigu 
of all the Judges 1hen, in Camera Scat ai. And do this Caſe there, reſolves this 
Caſe now here inqueſtion, and well ſaysfies-all. So that be cannot pere pꝛocid a- 
gainſt bim as againſt a Pyzate, and et he was ſtilt kent in Pzilon. EIN 
As to this pꝛeſent Caſe now in queſiton. Coke chief! Jaſuce, and the whole Court 
agred in this, (S.) That the Admiral map kep.btin/bere ſtill in Pziſon tas ſuſpicion 


of Piracy ,notwithtanding an Ignoramus found upon the Jndictments; and therefoze 


Habeas Cor- 
pus denyed. 
Term. Mich. 
130 Jac.B.R. 


no Hab-as Corpus is to be Gzanted in this Caſe, becauſe be is in Pziſon faz Pira- 
cy. The Court was then inkozmed, that in the Court of Admiralty they badpz# 
teded to trlal againſt divers, foz Kobberies done upon the River of the Thames. 
Coke, & curia, If this be ſo, this is wiuſily done by them, foz they hab? no ſuch 
Juriſdiction, this being done infra corpus Qomitatus, and ſo out of their Juriſdiction » 
but no Habeas Corpus was Gzanted-tn this paintipal caſe. MT ao” 
Akterwards, (C.) Teimin. Mich. 13 Jic. B. R. This Caſe betwæn Samuel Pella- 
ii, and the Spaniſh Ambaadoz, was mobed again upon 8 Pohibition, p2aved fe 
ay pzoceedings againſt vim in the-Courtof Admiralty, and againſt others; and 8 
to this, fpe Caſe was, That he had taken from him upon the See, Jure Belli, 16 


- —U — U -- _  — 


Part — Tann . 13 Jer 


29 


the ſaid Szmuel, the Spaniſy Am 

Wande 6 1 mügar; upon hana lis 
as pꝛetended) and ſo enforced, Jure Bell, the? 

ws (1120 5 at 5 


biet Jußſigg , $92 i Wader of the Toun 
—— ws again: . 2 


— ſo, — that 522 14 e who ve took Ny — Sbips ; 
anc lon by —＋ « Farhous L . — — 
dz ven i have hd hm red by e cap. 15. as & Pp · Statute of 
* Upon this, the Civilian 88 af nd thew what Palvileges he would babe, in 
regard that he was an A iþs Ring of Morocco, and that jure nature , 


pe was not AM 2 4 ppon penal Statutes; but if he 


Ser be punjſhed as foz Treaſon; this was re- 
gant 


x — xr wa 158 6 BE — then, as 4 pꝛoceding to be had a⸗ 


1 15 ory CPs, 3%. Al obheries done upon the es, ſhall be 
pon the Land-z Nan ſen to be n Robberp, as appears by the 
= remembaed, of 2 R.3. J. 2. and upon e reſolution of rhat Caſe, we 
* ignifie-our Dpiniors unto the Hing, that be could not here ve tryed as a pr 
mate. 
Thenas to the Goods which were taken on the Sea, the Civilians that be: 
tuuſe he bzought them, in ſolo amici, hw on the #6 the taking of t not Fe- 


map there deal on ode them in the Court of che Admiralty, and he 
ae there toanſwer civilly, foze, no Pzobibition. was to be granted. 
ige Juilice. If an Ek erchant buys Goods of of x By 2ate, map. not 


jo Finer hate rempby goin tþ bought theſe sf 
A who bought theſe Good une 


of Sugar of Pellagii; upon the bel, a Sentence 
bafſadoz : The Court all clear of Dpinion, that no Pꝛohibition was to be Gzanzed, 


. Quick, gud ynd Her Pie againſt Ludborrow 


ndant. 


bx * ? 
, 37 1H 


1 an Action of Cöbenant köz Bon papment of money, the Caſe appeartd to be 1 Ro. 1 Ro. r. 156, 


Tobenantes, and fo one Frances. Joyner a firanger which Frances took to huſ: 2 
this pay ment; The queſtion was, whether by 402. 


this, The Covenant, was, that a ſiranger ſhould pay yearly 81. to one of the dn 


one Backes, who did releaſe 
Erba, by him thus made, the Defendant hall be diſcharged of this payment, oꝛ 


10 urged toz the Plaintiff, that by tdis releaſe, he ſyould not be diſcharged 
yearly payment: Refuſe that this releaſe was made by one, who is a ſtran⸗ 
2 the Cobenant, and cannat therefoze by this þis releaſe diſcharge the ſame, 

Gall be bound by bis Tovenant, if pe do not perfozm the fame, becaufe by 

Covenant be bath taken upon him to doe it. Like the Caſe in 37 H.6. & 16. 
+ 17. Sir John Birres caſe, who there bzought an Action of Covenant, „nem 
William 


ry that, be came pitper, and ſold hem unto 


28 Hl. 8. c. 13. 


- Moor Serjeant, pꝛaped a Pzolubition foz thoſe who lawfully bought theſe Cheſis A Prohibiris 
given foz the Spaniſh Am- on ca devyed by 


the whole 


ear, there mas no rewedy * mene fo a Pzohibition was denped by the whole — 


: Femin a 2 — 


of 4 H, 7. l. 3, 4. 
ec, 


39. 


the 
on be ſo by we Judgement given, 


made bp a ſlranger which path nothing in rhe 1 
itz but faz non:papment of th. s, 4 fo pave his Artion of C 


and 5 his Keleaſe pere made is not 


" William 2 cog bad del unto i, 


becauſe it was rhe 1 e 


done to a ffranger, who refuſech SD 5855 IE 


Ply, thus to bind htmſelf, — 
Prifot, if a man be bound to perfozm ſi chmg, which 
by pvfſiviliry ; the mb the fame be refuſed, by bim ws dm Spoons 
on, the party ſhall be charged, if be do not oben 1 otherwiſe it is, where he 
which voth refuſe, is pzivy and parry to | kyis is there apa O21 by the 
whole Court, The reaſon, becauſe the | ea to doe it, and it 
firanger do refuſe, it wall de his folly t pope And this apprars 
Ccke 2, pats, fol. 3. In Maiiſers Cale, where the 
\ Defendemt was bound, that his ſoti {who was a'Stranger to the Dbligation) would 
do an Act, in which Caſe pe vath taken upon him, tat his Ton thall do this at big 
I; fo2 de which in this dound, takes moze upon him dos a Strangoc , then 

o: himſelf 5 where by a condition a thing ts to e perfozmed to a Stranger, 
bens a Stranger, by this undertaking; there ongbe to be a punctual perfozmance, 
appears by 4 H. 7. f. 3, & 3. 2) H. 8. f. 1. Perkins in Conditions, fol. 1436. plac. 756. 
35 H. 8. Dyer, fol. 56, foz obere the thing js to be perfozmed to a Stranger, 
ſame is there to be perłoꝛmed accozding to ide wozds, and with this agres Lambs 
Cale, Coke 3. I's, f. 3. 

Coke chiet Jpftice. Ar pepment here is to be to 6 Ptrangtr': At « ning be 
bound, that 1. S. a Stronger wall enfeoff the „und he refuſeth to fake if; he 
wall take no ud adbantate of this ; but it the Condition was to enfeeffa 
who refuferÞ to take ir, this e haſh ere taken upon vim to doe 
ft; but the other to whom it is to be done, ther jus in re, noz ad rem, im 
this is bery clear: and if a daß be limitted, * that 
pu to much 10 I. S. at Mich. next, em bebte be , thig ouapt now to be paid unto 


his Execurozs. 
31 8.6. Firz. In 31 H. 6. Fitz. tit. Br, piscito 5. Jf one bi bound to another that J. 8. bull 
uit. Bar. plac. make him a Houſe by ſuch a day, 02 eiſe- to pap him 20 l. by ſuch a day 3 it is ns 


Plea foz him to ſay, that I. S. was dead befoze the dap, foz that another might 


have made it; to this porpotcls. I 11 Ad 
Buck bers a Stranger, to whoſe e is to be made, he cannot releaſe 
this, be having no right at all — is refuſal wall be no diſcharge of 


tbis, his releaſe ſhall not ſerve foz it: If a Feoffment in Fe be made to the uſe of 


ſuch a one as I. S. ſhall name, pe cannot releaſe thi Nomination. here the releaſe is 
g, no2 pet any reniedy to c 


D «dderidge Iaſtice. This is neither debt noz dute in the party to whom ner 
is td be paid by Covenant, and a Releafe doth not operate, but upon an Effate, 
tereſt, v2 Right, noms of whicþis yere Aer Cale, and there foze his releaſe if 
A Rent may be. releaſed befoze rhe bay, but pere pr vath no Intereſt at an fn im, 


and fo his releaſe not good. 
Coke. A a man be ound to build « e Chr rde pr 


- be which is bound dies bekoze the time, 0 Execiitozs ore bound to p 
this. 


3 


Pare tl. Penis Pcb. 13 Ja. 31 


Haughron Juſtice. At A deviſe that my @xecutozs ſhall ſell my Land, they cannot 
releaſe this power. 

Croke Juſtice. Af the Dbligee himſelf be the cauſe of the non-perfozmance, be 
ſhall have no advantage of any fozfeiture here 3 be which makes the releaſe, bad 
no duty at all in him, if he had dyed befoze the day, it had been good, and therefoze 
his releaſe here ig void, 7 

Dodderidge. The payment of this 8 l. a pear was to be to tbem foz fozty years, 
if they oʒ any of them ſhould libe ſolong ; no duty bere is fn them, but a Covenant 
to-pap: If one doth Covenant to pay ſo much to two, if this be no Intereſt, and 
« one dies, then there is nothing to ſurvive. 

Coke. If s Leaſe be made, during the life of I. S. and I. N. oz if an Eſtate be 
limited unto A. 1f B. and C. ſpall ſo long le; if one of them dies, pe ſhall hold the 

(ame during the lite of the Survivoa, this being in a limitation; but orberwiſe it Coke 5 pars. 

will de in a Condition, as it is teſolbed in Brudnels Caſe, Coke 5 pars, fol. 9. f. 9. Ec. 
Type Court was clear of Dpinion in this Caſe, that the releaſe here made by Burk, Err 

was a void releaſe, and could df diſcharge the papment covenanted to be paid, and for che Plain- 

that Judgement ought to be given foz the Plaintiff againſt the Defendant, foz not u. 

paying of the money accoading to his Covenand 


$33 4 


C ryps Plaintiff, againſt Sir Harry Baynton, 
| Defendant. | 


en Action upon the Caſe fox a pzomiſe, the Caſe appeared to be this, Such a an a 
| one being a Friend of Sir Harry Biyntòns, and — the Youſe ot Cryps the — 
Maintiſf in Cicoſter, and there agyotus; this being an Inn, £avnton the De⸗ 1 Ro. Rep. 
fendane tame thither, and hearing of this, ſaid unto Cryps, Pzovide foz bim 173. 
ſuch neceſſaries as he ſpall want, & pro omnibus talibus neceſſariis, he did aſſume 
and pzomiſe to him bene folvere ; he Plaintiff in his Declaration ſhews, that be 
had pꝛobided foz him neceſſartes, amounting to ſuch a ſum, the which he had deman⸗ 
ded of him, and be to pay this did wholly refuſe ; upon which bis refuſal the Action 
=_ bought, and upon Non aſſumpſit pleaded, a eric given foz the Plain- 


Jt was moved in arreft of * that the Declaration was not good, be⸗ 
cauſe he path not ſhewed therein what necefſartes in particular he had pzovided foz 


him. | 
, © Coke chief Jiſtice. De bath pere wewed the matter plainly , chat pe My in bis 
Pauſe in Ciceſter two moneths, in which time he had pꝛobided fog him ſuch neteſſa⸗ 
nes as be næded, amounting unto the ſum of 15 |. the which, upon r2queſt made, he 
wfued to pay; this is good, as it is here pleaded, fox the avoiding of ſuch multipli: 
cities of Keckonings, be was to finde him with all necefaries, during the time that 
he wos lick : Tyr jeff pere (fts/fozth, that he did pzovide htm with theſe, as 
mounting to ſomuch, without ſhewing what theſe neceffaries were; the Declaration 
bete is good, without any e pecial Hewing of (his. 
Dodderidge Jaflice! We babe bete befoze had this Caſe, Dne ſatd unto a 
auen. the if he did cure fach « one of a Fiſtilow, he did affume and pꝛomiſe 
\give im fo much kor bis pains,” after the cure was don, be refuſed to pap him 
the money: Upon me , he'bzotihF Action upon the Caſe, grounded upon his 
Romife, awd in his! ton ſhetded, that be bad cured him of the Fiſtilow ; this 


was veld good, without ſhewing all the \l ines which he uled about the 
Cute: "Chis beigg then — in arreſt of — as here in this Cafe, but 
the ſame was over-ruled by the whole Court; ſo here in this Caſz , this 


Alle · 


Termin. Paſeb. 13 Jac. Part lll 


* In. 


+4 the Plain- gjym intretur pro querent. 


; Brownlow Plaintiff, againſt Cox and Mich * 
Defendants. | 


An Aſſiſe. 17 an Aſſiſe foz the Superſedeas Office. | | 5 
1 Ro. Rep. Sir Francis Bacor, the Ring's Attoꝛnep - General, moved the Court to pabe fur: 
x88.289.205- tyer time, (S.) Nine 02 ten days foz to plead. = | 
* Coke chief Juſtice, We are ſwozn foz to maintain the Kings Pꝛerogatibe. @ 
2 time was then given him by the Court to plead, and a day appointed fog 
the Trpal. "os . 
Four Fillers 5 o_ Attorney-General. The Kings Pzerogative bath four Columns oz Pil- 
or the Km ats. (S.) a u 1011 
Prerogative- 1. The firſt, which concerns the State, and Parſhal matters. 
2. The ſecond, which concerns Eccleſioſtical matters. 2 
3. The third, which concerns Judicial matters, in which theſe Patents foz the 
Superſedeas Dffice are. - | 
4+ Tye fourth, which concerns matters of Commerce. 
And theſe four I ſhall ever maintain accozding to my place. 


Nota, Tyat Sir Erancis Bacon, Attoznep, being to move, a Serjeant at Law ha- 
ving a ſhozk motion, offered to mobe e him, at which he was much moved, ſap 
ing, That be marvelted he would offer this to bim. 1710 

Upon this, Coke chief Joſtice. o Serjeant ought to remobe befvze the Rings 
Attoznep, (when he moves foz the King ) but foa other motions, ang Serjeant-at 
Law is to move befoze him: And when J was the Kings Attoznep, J never 
offered to move befoze a Serjeant , unleſs it was foz the King. | | 


Brownlow Plaintiff 5 againſt Cox and Michill 
Defendants. * 
8 S te this Caſe of the Alſize, At this time, foz flap of the ſuite# lr Francis 


268. Bacon, the Rings Attozney Generall, did p2eſent the Court, with a UUrit De 


Mo. 842. non proſequendo Reg: inconſulto, | } 15% 
Coke chief Juſtice. Theſe Writs are uſuall, and frequent in the old Books of 
Law, as in the firſt, and ſecond part of Ring E-3» id pm 22220 
At this time, the Attozney General, and iße Kings Sollicitez came to-the 
Judges, and the Attozney ſaid unto the chief Juſtice, and to the reſt of the Judges 3 
That the King did greet them well, and as to this Aflize.. Jure Regali, being a thing 
which concerns the Ring, and his Pzerogative, that they were not further to pz# 
ted in this: And lo be delivered to them, to this purpoſe, this Writ, De noo ulterim 
proſequendo Rege inconſulto, The which Writ.thep received, and by their command 
it was read. Afterwards, Brownloes Counſel} moved the t to have a Copy of 
the-Writ, and time to ſpeak unto it; this beim a new Pzeſident. And this was 
Coke, Such UUrits are not new, but habe bien very uſuall, and frequent in on 
old Books, as befo2e. | Fg 25 * 


Allegation, that be had pꝛobided him with all neteſſaries, is good, without ſhewing 
Judgement in particular what they were, and fo the rule of the whole Court was» Quod judi- 


* a i 


Pare Ill Terms. Paſeb. 13 Fac. 


Afterwards, at another time. | 
Harris, and Hutton Serjeants at Law, did mobe the Court, as touching this 
UQUrit of Pzerogative , De non proſequendo Rege incontulio, and moved the 
Court foz the Plaintiffe, to have pzocedings in this Aſſize; this UUrit notwith- 
ſtanding» a 
It is a good rule in Law, where the matter in queſtion doth touch the Ring, either 
in intereſt , oz in p2operty, if ſuch a cauſe be ſpewed, then the cauſe is to fſtap 
quouſque, &c. The Writ pere contains two Patents, The fir is, 9 Januarii, 
7 Jac. compzeyending this matter, (S.) Firſt, that the King out of pts Koyall 
power, by vertue of his Pzerogative regall bad erected an Sffice, foz the Writs of 
duperſedeas, quia imp: ovide , &c. and in the C. B. (This is Novella) after the oz* 
der of Dfficers, to be inrolled, and that Sir Jobo Michill fpould have tþe execution 
of this, foz bis life, and the F#s appointed foz the Execution of thts, 8&c. Then, 
Sir Francis Bicon, the Atrtozney Generall did pzap the Serzeant foz-to ſpare His 
ſp@ch, ſaping, that he did not thus interrupt him without cauſe, But ye would ſhew 
good cauſe wherefoze he ought not to be heard; This is a very great caſe, and doth 
greatly concern the Bing, in point of Pzerogative, and that pe better to loſe 
yis Caſtle of Wincſo-, then to loſe rhis his pzivilege of biting Pꝛoes d-; 
ings by this UUrit De Non proſequendo rege inconiul :o; and the apde pꝛaper 


of vim. Ty As « 

Jſyall firſt obſerbe, the nature of this Writ, and other Writs ofthis nature, are 
condt:tonall. (S.) if rhe Judgement be not, & c. But this Writ is not ſo, 

Another Writ there is of this nature, and mingles this; with a circumſpecte 2ga- 
tis: this referring to the conſideration of the Court. But this Writ pere; is none of 
hm. Foz this UUrtt, is not, Si vodis conttare poterir, But thts is ah abſolute 

t, inytbiting them, from pzocedbing vlcerius rege incenſulto. And ſo this wait 
is « Bovelty, as it hath been ſaid. But we will not bzing in any Novelties 3 theſe 
we will not maintain. In this Caſe you ought not to be heard againſt che King , 


but we do expect the directton of the Court herein. Yeretofoze, in Arder, and Dar- 4-den & Dafa 
ges caſe the like motion was offered to be made againſt ſuch a wait of the King, as ge Caſe. 


this is, and it was one Hrris then alſo, who offered to make this motion; ( fo that 
I think this is incident to this name,) but the Court did then refuſe it, as perr J 
hope they now will doe. m-_ Roth 

Coke chief Juſtice. We which are Judges, ought to bear the Counſell of the par: 
ty, and this we are to doe without any colour of queſtton. The reaſon of this is, 
becauſe that his ſuite, by this is to be ſtayed, and this being in a legall courſe, bis 
Counf:11 foz bim, ought to be legally heard in 34 & 35 Eliz. the Lozd Glofields 


Caſt, the parties were Kent againſt Arundell, where the l he wart came De domina the end“ 
Regina inconſulta , Non ptoſequendo, and there the Serjeants did argue, that this Ct Caſe, 


not, bis being to be ſo, without any queſtion; fox this is a legall courſe, and this 
mit alſo, is ancient, and legall. 


Coke & Curia. UUe have read, and weighed all the Books in this, as 2 R. 3. 
fol. 13. Ihn Hunſtones Caſe, 21 E. 3. fol. 19. & 44. 22 E. 3. ſol. 15. 15H. 7.3 5 


fl, 10. 


Dodderidge Juſtice, Theſe things happen in our Books, and this matter path 
ben divers times debated befoze. | | 

Cote. Py Datb ts, foz to ſerv? the King, and bis People; pere theſe are not to 
Nay in alde. No wzit of this was ever as yet b2uught, but this was then diſputed ; 
touching the validrry of the ſame watt. 

The Court all agred herein clearly. Ando by the Kule ofthe Court, this Czfs 
d Ofourned to another time, and then to hear Counſel on both ſives, to argue rhe 
ane 


; foz and againft this UUrit, and the allowance, oz difallowarice of the 
F Afrere 


did not le, but tbere was no diſpute at all, whether they might argue this oz . 


N 
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Ended by 
Agreement. 


A Prohibiti- 


of 


Afterwards (S.) Termin. Trinit. 13. Jac, E. R. This Caſe was largely, and lear: 
nedly argued, by Harris Serjeant, Hutton Serjeant, & Richardion Seritant, who ar- 
gued firongly againſt the MUrit, and the allowance thereof : and by Chibburn Ser- 
jeant, and by Velverton the Kings Sollicttoz, foz the UUrit , and the allowance 
thereof. And a farther time given to Sir Francis Bacon, the Kings Attoznep Ge- 
nerall, to argue to the maintenance and allowance of the ſame, befoze which time, 
the Attoznev Generall being ready to argue, the matter was compoſed betwen the 
parties, and ſo ended without any further argument, oz opinton of the Judges here: 
in nels ſo far, after the end of @2rjeant Ctubburnes Argument, who then pzaped to 
pade allowance of the Writ, by the Court, as to this. 

Cole chief Juſtice, After the allowance of this UUrit, we cannot then pzoced a: 
gain, without having; 1, A Procederdo, ad loquelam, 8c. 2. A Procedendo ad j udl- 
cim and without theſe UUrits , we cannot pzoced ; and this is the Law, as 
touching this UUrit, and the allowance of it. 
dderidge Juftice, agred herein, that after allowance of this UUrit, we ought 
to have two MMA or Procedendoes befoze we can pzoced. 

Nota, That after the end of Velvertons Argument, who concluded paaying al: 
lowanee of the UUrit. | 

Sir Francis Bicon then ſatd, That this UUrit is as a UWatchman to the Ring, 
and as. a Centinell to give Warning. This Caſe was ended, as befoze , without 
anp Judgement giben therein by the Court, one wap oz other, but large and conf: 
dent Arguments on both ſides. | 


Parſlom Plaintiffe, againſt Dennis Defendant. 


17 a Pꝛopibition, to the Pzeſident, and Counſell in the Parches of VVales; Y 
Caſe appeared to be this; That one Dancy, being ſeited of Land in Fe:ſimple, 
of this makes a Leaſe foz 1000 pears, in the time at King H. 8. unto one Dennis, 
which came to his Tecutoz , and the ſame hath ever ſmce from time to time, ben 
enjoped by Executozs, untill the beire of Dennis pꝛetending title to this, as helte, 
commenced there a ſuite faz this Land, and had cauſed dibers offices to be found of 
this, in the Court of Wards, that this was Fe-ſtmple ; and upon this, the Tice- 
P2zefident of V Vales, bad pzoceded againſt him, who bad the Leaſe, and had ſefled 
the heire in the poſſeTion, as of Fe-ſimple Land, had removed the termoz out of pol 
ſcion z and hath alſo there ſentented againſt bim, foz the beire, 201. in dammagts 
foz the mean paofits; Upon this a Pzobibition was pꝛaped. % 


It waBſhewed, that this matter was now in theCourt of VV cds, and diversof: 


Ltitoz,umto Executoz,this bad ben then clear foz you, that it was but a terme. 


fices found of this, that Dennis byed ſeiſed of this Land in Fe, and that diſcents 
have bien bad of this, and that upon theſe offices thus found, the Uice-Þ 
_ ace, $a remobed Paiſlow out of the Poſſeſſion, and had ſetled the hart la 
k lame, ag Pere. 
Cake chief Juſtice. au now come hither tod late to have a Pzohibition, If 
it dad dern, as pou ſay, that this Land bad gone, fo2 theſe 1c0. pears, from Ex 


here otherwiſe it is, foz this path gone contrarimiſe, from hetre to beire, and oc 
have ben found of this accozdingly ; and therefoze, it is to be pzeſumed, that 

was Fe-ſimPle Land, and not a Leaſe foz years. Alſo the Mice 2 and 
Countell pere, babe done nothing, but what was well done, foz this which was 


done by them, was onelp foz the quieting of the PoCeſſions, and this was well 
done. And that the þeirs of Dennis to enjoy this untill the right of this ſhould be 
determined by the Law. But they babe here gone farther, and have alſo gil 
8 mean pzofits; In this their ſo doing , | 

; fox this is the abſolute determining of the Title, to be foz the heire ; 
they cannot there do: and therefoze, as to this particular, their pꝛocedings 


be not done 
they ba this 
are not 
right; 
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right ; but as to that which they baue there done, as to the ſetling of the poſſe(Tion, 

this is well done by them, and the ſame wall ſtand; but as fog their 82 of 

20 l. dammages, foz the mean pzofits ; this we will ſtap, but no mozez and ſo a 

this particular, A Pzohtbitton was Gzanteh, by the Rule of. the Court. 
5 0 73 38 ons „n. TT 


7 


Lea Plaintiffe, againſt; Adains Defendant. 


— 


as to A Prohibiti- 
on for part. 


17 an Action upon the Caſe tox a pzomiſe,f92a Poaſe;the Plaintiffe in his Decls: an aaion 
ration ſets fozth, thar ſhe Defendant had made  pzomile unta him, in nianner fol- upon the ca(e 
lowing: (S.) that if thePlaintiffe would make him a Leaſe faz 21. years, of certain fora promiſe. 


Land, fo 10. |, pearly Kentz he did then in Conſideration of this, aſume and p2o: 
miſe to give — 41 — 2 * — by bs bad Lap ** bim 2 foz 
21 years of the ſai : That the Defendant, accoz bis pꝛomiſe, had not 
given him the Pozſe, but to doe this refuſed, whereupon, che Acfton — up: 
on Non aſſumplit pleaded, a verdict was givzn foz the Plaintiffe. It was moved in 
Arreſt of —— — the 2 — not good, to —— — Plaintiffe un- 
to this Action, be having 1 Leaſe made-generally, making mention of 
no rent reſerved — thts D cker or Settardtion be gobd oz not, was the 
fole queſiion. It was urged foz the Plaintiffe, that the Declaration was good, 
though no Rent was upon the Leaſe, this being foz the greater benefit of the 
Leſſie, and theretoze govd,the Leaſe being made or the ſame Land, and foz the ſame 
term agreed upon between them. | 

- Havghton Jaſtice. The Declaration is not good, the rent agred upon, being not 
mentioned, to be reſerved, and he having expzcſſed no rent in this, be map babe 
reſerved a greater rent upon the leaſe, then was agr#d betwen them, that he ſhould 


doe. oo 

Coke chief Juſtice. Clætl this canndt be ſd intended, being an affirmative, the 
which foz a Rule in Law ought never to be intended, but to be pzoved ſo to be. But 
ns to this Declaration pere, that he had made a Leaſe unto pim Generally, this 
ought to be intended by the Law, tobe a Leaſe, without anp rent thereon reſerved; 
la that the point bett dnely is, werber this Leaſe, as it is made, may be intended to 
be x Leaſe made upon the ſame contract, upon which the agzon is Here grou 
Fox the Jury Have found, that he did aſſume and pꝛomiſe, prout. 
:{Noddewdge: Juſtice. If ſuch & pʒomiſe had ben made o a Tenant in taile, 
taſay unto him. it you will make me a Leaſe fo ſo many peares, befg2e the Sta- 


wie, vz.notw, ſince the ſame. at uch a: Rent, and A will give ynto pou a Yazſe 1 


bis upon the Caſe foz this, and in þis Declaration averretb, that 
he wade bim Leaſe foz (6 many cart as wagagred upon between them, g 
and ſaith nothing of any rent reſerved; pig t gad, faz 18 2 
ming Kent, then the Aſſue in talle by ceof the Gent, might 
bere 14 15 
did befoze 


z.otherwife it is, where no tent is reſexved; fog t 
(flue, ara ranunt be made good, by any accepcancc, being 


* 


as: 


Ober The. dnub 


ing, to make him a Leaſe, with a rent reſerved, when he bah verk im 

hunt ove — whether this al mote be taken and intend wy 7p! 1 

the oaigjnal contra between them oa to this, It can- 

net ve fo intended to be 21420 e fe * 

Croke and Hangh'on Juſtices; None al — another, make me a Leaſe foz 12 
12g. 2 2 | fea 


” 4 & 


t in this 


8, Procke title Ac ace, placito.44 Put to put 8 doubt oi Q Ic, 22 H.8. Brook 
dun, it was anſwered, that bis on A mts! e eſtate tail, eee e Accep- 
ale, is not, wh i 


zut dance, placi- 
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years, and J will give you a Pozſe, and he makes htm a Leaſe foz 60. years, this 18 
moze foz his benefit, & omne mi jus, continet in fe minus; pet pe ſhall not pere have 
the Pozſe, becauſe that by this, ye hath not (as he onght to have done) paeciſely pur. 
ſued tbe body of the conſideration, in his terminis, which-intitied him unto the Ponte. 

Coke. Ak one ſaith to another; go, and doe me an arrand at York, and J will 
give you ſoz pour palns, 40 5. and he afterwards bearing, that he dwelled ſome few 
miles on this ſide York, ſaid unto him, doe this arrand foz me, at pour houſe, and 
this ſhall ſuffice ; pet, this n - tf pe do not go to York, and doth his 
arrand there, accozding to the contract, upon which the pꝛomtiſe was grounded, he 
ſhall never baue the K s, foz that he þath not purſued the body of the contrad. So 


pere in this pz cale, the ſole queſtion is, by this Leaſe' made with- 
out any rent reſerbed, he hath purſued the body 
rounded, the which was, to habe | ; 
The whole Court clear of this opinion, fpat be dis Leaſe thus made; without m 
rent reſerved, be hath not purſued the contract : 
not maintainable by the Plaintiffe, foz this Pozſe, & quod querens Nil capiat per 


Billam, | 


Termin. Trin. 1j Jac. Banco Regis. 
Richard Harris Clerk, Plaintiff, Agaimſt William 
Auftin Defendant. 


Entred Hillar. 12 Jac. B. R. 
Rot. 1315: 


«fterwards he Gzanted the firft and 


Impedit z that afterwards, (C. 
that tt belonged to jim to pzeſent, 


wt E. 1 of this Advowſon 3 
iam Harbert miles, and afterwards Carl 


22 


tumbent 
who was in be fix Poneths. - 
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Dodderidge Jultice, obſerved, That there was u time hewed in he Bat, when 

the — nd edn — I — 9 . 
Afterwards became 4A Kefignation 

mas —— on —— Herbert — of Pembrook , uſurgando. upon Tuan 

Mary n. 
Coke chief Juſtice, Pere ate ſo many Uſurgations in the Bar, as Maeſentation 

but pet there Sent this Caſe, Ede of che ten . 


of Extos. | 

Afterwards the Church became void again by the death of Maſon, and that Wil- 
liam Harbarr, uſurpando upon Tun Elx. did pꝛeſent one Debauk; but 
heath of Maſon, Mugen Mary dyed, and the Crown came to Queen Elitabeth: 5 
wards William Harbert dyed, by whoſe death the Adhowſon diſcended and came to 
Henry Harbert: Afterwards Debauk the pzeſent Jucumbent did purchaſe the Ad. 
vowſon to him and to his Peirs, of Heory Harbert: Afterwards Depauk made bis 
Ai in waiting, and by this did devife the firſt Pzeſercation unta William T. 
bor, and after to Tuomas Tabor: That afterwards Cox deviſed the F«-ſimple to Tho- 


mas Tabor t afierwards the being void again, Cox & » uſurpando upon 


of;erwards ithelonging to the King to pzeſent, he pa#- 

(the UUrit of tren. Try 
To this Plea in Bar, Auttio the Plainviff repiged, and by this ſets 

foze Bing E. 6. bad am thing in this, that King H. S. was ſeiſcd of 

of Bradwell , unto the Advotyſon 


— Debaak :. Afterwards tbe Earl of Pembroke 
came to Henry Harberr, who made the Gzant unto 


in are Im 
to pꝛeſent; the Ring pzeſentey 
Pzeſentment Impedit 
t did not Gzant 


abe beach 


the Plaint: 
Bote, That in thin Defendant were ſerund with 
m Injunction ; the Judges then wered, would be of Counſti faq n 


Coventry fox the Plaintiff, in the WUlrit of Greox » Lhe firſt Grees 4 
That Termin. Trim twelve Jurgas, and no meze, vid appear : 
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derum ) was adjourned until! Craſtin. Animar. on which day; to two others rats m 


* ** 


and were ſwozn; being of the firft Pannel. 

pe Court all clearof Dpinton, that this is ho Ecroz this being good enough, 
they being all to be called again. 

A ſecond Erroz aſſigned, becauſe it was not pere ſhred, that wert was anp 
Writ to the Biſhep fo remove khe Clerk, 

Coke chief Juſtice. This ts no Erroz, the UUrit to the Biſhop is not to remote 
tel fozmer Clerk, but it is non obſtante reclamatione of the Incumbent : Theſe two 


Auen figs are fecovered h in a re Impedit, 1. The Patronage, And 2. The Pre: 


2 Bodderdg Ioſtice. It be agre that the Jncumbent ſhall have this, he wall have 
ls Patronage Vou cannot here ſay againſt him, Non obſtante e 
wy a Nihil dicor-eft nulla clamatio. 

entry, in 6 E. 3. £23. A difference there appears to be, between a Recovery in 

u Wrif of Right of an-advowſon, and in a Quare Impedit. 

Coke. Be may pꝛeſent him without any Mrit to the Biſhop, after 3udgement be 
Waldi modo amotus: The Writ to the Biſhop, is but an Exctuiton of the Judge⸗ 
ment: Ak the King ufurps upon me, if Juſurp upon him again, and pꝛetent, and 
mp Clerk is in by 6 Poneths, Jam now remitted : And ſo it was adjudged in Dy- 
vrs time, upon Fitz Heiberts Cale, becauſe his Clerk was legally in by 6, Monet, 
and ſax ſq a Kemitter, which ſhall bind the Ming; ve was amolus * we Judgement, 

iy bt pꝛefent without anp Mrit to the Biſbop. 
-Daederidge. It one pꝛeſents unto mp Bencfice, and J baing a Quare Impedir Ts 

the D2dinary, and the Diſiurber, and leude out ide Zucumbent, pet by this I 
tetcober my Patronage, vut not to remobe the Ancumbent. 
ke agtird herein, when there is a Wr nee by the Judgement : And fo 
5 Court over⸗ ruled this Erroz. 

A third Erroz: It is ſet fozth, that 7 Jin! the Becovery was pad in tbe une 

mpedit, but doth not thew, that the ſame was bzought within the ſig Porethy' al. 
. 95  Ufurpation,-' 


e. This id u Enez. 
2 25 this benden was in Ning E.. who Gꝛanted this unto the Earl ot Pembroke, 
iy" 


deridge. The other Erroꝛs are not material : In the Bar here pou da plead, 
uſurped :" It is ' one(p/-ſhewed, that the Clerk was in 

Sede „but both not Rewe, that the Pzecentmorit- was within the $3 

PREPs Omnis preſumuntos, lethal le 0 #5 411 map be that: me lune Impe- 


dit bzought againſt Cox, was within'the fix and it map be not, but Jadge: 
ment follows upon it, and therefoze it ſhall taken and la rel that e Or. 
te Impedit was bzought within wenn wems. „er 1 0. * 


„Docderidgęe agred with him heren. % row god (ets 

% Hiugbton Ju tice, Aing E. 6. did G zan 2 to the Curb of Pembroke: 1 Duen 

te ulurped by zeſentation; and per Clerk in be ur Poneths: A Que een 

the Alurpation of tbe Mun is purgad. 

Wok Abe 5 tn of the Keinitter is, bectaſe ye tones mip! admiſſion and inf 

/ being: Judicial Ads, and therefoze rediees e-Admit that 'the ntcovery had 

in in the time of Ring H. 4. that Piercy RIG afterwards u Quare Impe- 

"bought, and a Recobery had ot this, will pou now haue 1b puntediout, Whether 

Net wie 175 — edit was bzought within the DAN 
niter rang act 


Wi: and we dug hr al ways this was all welk done, 
i Din both purchaſe ati Advowſon,;atibfo vp the Pxelentation, one uſurps 


tye-Judgemeritz los that in ſuch u Caſes Omma pre ſumuttar ſolem- 
Achs oe, and vin ler in iar br r onto?" A Quare Impedr'is 


then 


w_— — 
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then bzought, and paſſeth by a Nihil dicit, the Biſhop, Nihil clamar, the purchaſoz 
wall have dis right. ; | | 

Dodderidge agred herein, foz that we are to pzeſume pro ſententia. 

Coke agred, the Rule to be ſo ; fog that Judicium, eſt juris dictum, ſicut veredic- 
tum, eſt dictum veritatis & res judicata 3 pro ratione, as Bratton, and this Judgement, Brad. 
is not to be intended to be contra jus. In all cauſes, where one recovers-in a Quare 
Impedit, againſt a common perſon, if ye names the Incumbent; be ſhall then reco- 
ver againſt htm ; and in this be ſhall recover againit the Amen, beeauſe pe cannot 
name her 3 And if this had ben in the time of King H. 4.-atl had bern one, foz we 
ought — — ſuch intendments, as thereby we map maintain the fozmer Judge ; 
ment given. 


Nota, That afterwards, on another dar, in this term, this Caſe was ſblemnip 
argued by all the 4 Judges. 

Haughton Juſtice. Two errozs habe ben aſſigned foz the reverfing of this Judge: 
ment, which are wozthp to be remembzed. Another errdz hach ben moved out of 
the Kecozdz But notwithſtanding all theſe erro2s, the Judgement given in the 
C. B. was well given, and the ſame ought here to be affirmed; there being no ecroz 
in it : It hath ben alledged, that this Church decame void, by the depzibatton of 
Peaking, and no time ſhewed when this depzibarion was z and that afterwards 
Wood was pzeſented, and in by 6. moneths. It is ſhewed that the Quare Impe- 
dit was bzought 7 Juni, primo Marie, by V Villiam Harbert , againſt the Biſhop , 
and V Voads exception bath been taken, becauſe it doth not appear, whether this 
Quare Impedit was bzought within the 6. moneths, oz not? VVood being in by 
6 Doneths : if it was bzought out of the 6, Poneths, then by this, there is no #- 
— of the uſurpation by Auten Mary: there ts no time, when the inſtitutton of 
V was. 

Tye Plea here, ſhall be taken ſtrongeſt, againſt him, who pleads it. 777 

The Replication of Auſtin here, makeg againſt him , that this was after the fx 
moneths. Yet notwithſlanding all this, ths Judgement is good, and was wel 
= and ——_ here to intend, that this Quare Impedit, was bzought 

6, moner)s. 11 

Jt muſt be agred, that ever plea is to be taken firongeſt, againſt him,who pl euds 
itz as in 3 E. 4. fol. 21, Debt bzought againſt one, and counts upon the 1 
the Pꝛedeteſſour of tbe Defendant, in office of the batlp of busbandzp, fox 40, 6. u 
pear, that be did the ſerbices,to the Pzedeceſſoz, which came tothe uſe of tho houſe 3 
and that foz ſo many pears, ve was behind, and unpaid ; they were at iffue,and found 
foz the Plaintiff, but Judgement ſlaped, betauſe he did not atiedge by whom he was 
tetained, and ſo uncertain, and foz this cauſe the Declaration there not good. Pet 
it is not requiſite foz a Plea in batre to be certain, to all intents. Af it be uncertain, 
in the thing alledged, it is not good. | | 

In this cafe'bere, the Quate Impedir, is grounded upon the diſturbance, and the 
being in by ix monett s, ts but an inducement, and therefoze is not ſo cerfainly'tv' be At 
alledged. Foz this is a thing ſubſequent, and matter in fact, and therefoze not to e 
aberred in the allegation, in the point of the Aa ion, the ſame being grounded upen ; 
the diſturbance : but this ought to come on the other ſide, and ſhall be intended to be 
rightfullp bzought, eſpecially being pleaded, as here it is, that a Judgement was gts 
ben, and therefoze ſhall be intended, tobe trulp and rightfully given. | 

It ts bere ſuid, that the Incumbent, fuit debito modo amotus, by the Recovery , 
and by the Judgement of the Court, and execution had accozbingly ; therefoze it ty 
mplped, that the Agion was bzought within the 6. moneths ;- foz if the Quste > 4 
Impedir, had ben bzought, after the ſix moneths paſt, the Incumbent could not | 
then have been Legitimo modo remotus, and therefoze this ought to be ifitended , 
that this was well, and in due time bzonght, And whert wer went to iſue bere, 


* 
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| na exception. at all taken to this, foz-this ought materially to have.come, and ban 
Object. hewed, on the other fide. It is alleadged, by wap of Dbjection in the Bar, That 
Wood, who was paeſented, was in be 6, moneths, and that rherefoze if the Plajn- 
| tiff? would avoid tpis, by a Quere Impedu, pe ought to have ſpewed, that the ſame 
was bzought by bim, within the 6. moneths, and that the other matter ought to have 
Reſp. been{Iraverſed. .,3n anſwer iu this, 1 By chis Barre of the Defendant, the title of 
rþis-Advawſon is conveyed to Cox; and this allegation in the barre, that V Vood 
was in by 6. moneths, is idle, thefame not being there materiall, and thercfoze as to 
this, no anſ wer was nedfull. 15 
At a man do plead a ded of relcaſe, and that I. S. who made it, at the time of ihe 
making thereof, was ok full age, and the other ſaith, that he was within age, he ned⸗ 
eth not to travers with an abſque hoc, that pe was of full age: Jn the barre here, 
this- ulirgation was ſutpluſage, and idle, and ſo pere, in regard chat be layes the 
Reſp, Quare Impedit to be bzought upon the diſturbance, a Replication to this, and upon 
tod Audgement giden in Court: Therefoze ft muſt neceſſarily be intended, that 
the: Ancumbent was bp this {awfully removed. Another anſwer may be given to 
this, that notwithſtanding be was in by 6. moneths, yer wþen the Qurz Imp it 
is. hzougbt by him, who: bath right after the 6. moneths, be by thts Hall reduce his 
right, but this is not much to be infiſted upon, the ſame being toubtfull ; but the o⸗ 
wer matter hefoze urged, is to be reed upon. | 
- Asito-the exception taken to the deviſe, this is of no force at all. (The Mill was, 
that Executozs, o2-any two of them, to pʒeſent one,) a man map deviſe, that bis Exe: 
ets; Hall deviſe, to ſuch a man, ( Debanke was here pzeſented : the authozity here 
remained jopntly in them, notwithſtanding one of them pad right to the advowſon ; 
And: ſo upon the 2 bole matter, the Judgement given in the C. B. was well given, 
and-ougþt ta be Med. 41281; 15 
Dodderidge Juſtice. The errozs babe ten alledged ; the firſt appears in the 
Barre, when the Church became void by the death of Peakine, and upon the Gant to 
Sr nen Mary pzeſented V Vood, who was admitted, inſtituted andinduged, and 
—— monet hs, pere the purchaſoz had not the pzeſentment, but de patronage 
unto Wuan Mary, by uſurpalion. At muſt be agred, that if the Auen, 
oʒ any other, do uſurp, upon a purchaſoz, befoze any Pzeſentment-made by him, 
E '{Ponetbs;paſſe;, and no Quare Impedit baought 3 the- uſurper by this 


2» 


c3:.10) » 7 - path gnizedI the patronage in fee; and the purchafoz remains without any remedy. 
Foz. b iSiatute of VVeſtminſter, the ſecond, capite 5, à plenartp be 6. 

E megþps had defeated. tbe Purchaſer perpetually, and a Purchaſer is not within the 

Stat. of Weft- Wag af chat Statute. The which Statute doth recite two UUrits of Poſſeſſion. (S) 


minſt.2 cap. s. I Oste Impedit, and an Aſfiſe of 'dozrain pzeſentment. And one wait of. right; 
(S.) Breve de Reco, And a Purchaſo2 cannot have any poſſeſſozy Action, foz-that 
be canpot-alledge a pzeſentation in himſelt, as he ought to doe, in his count: And be 
cannot have a Writ of right, becauſe he cannot alledge ſeiſin in the eſples, as be 
duabt to do by the Law. And thece are the 3. remedies which he may baue, and 
7 E. 3. fol. ug ether, as appeareth fully by theſe Books, (S.) by 7 E. 3. fol. 246; 16 E. 3. Fitz 


246 _ Yde;preſentation ,; placito 62. 33 E. 3+ Breoke, title preſentat on, placito 6. 
— E. 3. Fitz. 3 E . fel, 15, 43. lid. Aſſiſar. ſcl. 21. 19 H. 6. ſol. 40. 20 E. 4, fd; 
$54; 22 E. 4. ſol, 9. 1. By all theſe Books it appears, that if the purchaſoz 


do never pꝛeſent, to the Church but ſuffers a ufurpatton, and the Incumbent of 
the ulurper, to be in by 6. moneths, by this be bath now loft his right of adbow- 
ſon, and the fame is now become a right remedileſs. But if a purchaſoz do pzeſent 
once, and afterwards, at the next avoidance, a ſtranger pzeſents, and his Clarke 1s 
6 E. z. fol.r, in he Woneths 3; by this his right -is:not gone, foz if the Church becomes vold a 
gain be cannot habe g Quare Impedi, but a wpzit of droit d' advow(on, tog he 
batb,rigbt of action, and of adbomſen, 7 E. 3. fol. 1. in the end of the caſe, it is 
(bere-ud, tha if 1þ6-Gaaudfarber both preſent, and the right of adbotoſon deri. 


-* w 


ſ 


—_—. 
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to his ſon and heilte; Afrerwards another pzeſents, after the ſon paeſents, it ſhall be 


rather adjudged that be pzelented in his own right, then in the right of another, this 


there by Biſlet, who ſaid, he had known tt ſo adjudged. 17 E. 3. 100. 37. b. by Par- 1 E. 3. fol. 
ming, at the Common Law, purpziſe of one ſhall not put another cut of his poſſe: 37. Farming. 


nion, and when one pzeſents, who can intend, that be pzeſents by anp wap, then by 
ſuch a way, as he bath title, and colour foz to clapme by, foz i one do purchaſe an 
adbowſon, and pꝛeſents, be pzeſents by fozce of his purchaſe, in his own right; and 
if afterwards another purpzent, and then he again bappens to get a pzeſentment , 


this ſhall be intended to be in his anctent right. L. 5 E. 4. fol. 119. b. in the Abbat L. 5 E. 4. fol, 
of Leiceſters Caſe. At is there ſaid, That if che King pzeſents co the adbowſon of 119. b. che 
ano her, and is leiſed, and after the Church becomes vold again, and the other pe- Aba — Lei- 
ſents, and his Clarke is in, pe is now in bis poſſeſſion again, and by this, be hath ceſters caſe. 


cegatned the patronage. (But J do doubt of ibis, if it be in the caſe of a purchaſoz, 
there being no Book in it,) foz that pere is his mere negligence, and laches. And 
this ſhall ſuffice to be ſpoken to the Barre. 

Now to the Replication here, and to examine this. 

Firſt, All matters in tair, ought to be confeſſed, and avoided, to be traberſ. d, oz 
pꝛoteſtatton to be taken of this. 

But here are divers matters alledged, in which there are inany oppoſitions, the 
one being contrary to the other. 

The one ſaith, that the Church became void, by the reſignation of Wood, The 
other ſaith, that it became void by the amotion of Weod, without any traverſe; AV 
this being matter in lait; but pet notwithſtanding all this ( which is not much mas 
tertall,) they being here at iſſue, pere is no fozmall pleading. But now to look unto 
the tigbt. And as fo this, by the Replication, Mun Mary did uſurp, by pzeſenta» 
tion, as appears, pzeſented Wood; But William Herbert had the right of Patronage, 
and bzoughr his Quare Impedit to all, a Non ſum Informatus pleaded foz Wood, and 
8 Judgement paſſed againſt V Vood, and ſo he was lawfully amoved : if in by 6. 
— — anda Q'are Impedit baought againſt him. It by this be ſhall recover 

e Patronage. 

As to this, it is firſt alledged in the Barre, that uten Mary uſurped, uſurpando, 
8 — Iho. Wood, who. was admitted, inſtituted, and inducted, and in by 
monerys. 

Whether Cox, a purchaſoz of Herbert, and never pzeſented, pet if be bzings bis 
Qure Impedit, within the 6. moneths, by this he bath undone all, which Auen Ma- 

had gained, by the uſurpation. But if this was bzought after the 6. moneths, 
Qu operatur by this. | | 

wo efpeciall points are here to be conſidered. (S.) 

Firſt, Pow this caſe ſtands upon the pleading of plenarty, This is alledged to 
beinthe pzeſent# of Mugen Mary, but it is not alledged when this pzeſentation was; 
and this map be in the beginning of ber Keigne. But when the Q are lmpedit is 
bzougbt, it is tald to be in 1 Maria, and he map be in by ſir moneths befoze , but 
this doth not appear, and ſo this is uncertain, foz it map be the ſame was bzought 
within the 6. moneths, and it may be, it was after z it is nom to be conſidered, what 
we ſhall here intend, upon this ſo uncertain a Barre, and Replication. 

As ta this we ought alwapes to intend that co be done, which ſtands with the 

t given. And where it is ſaid, that be was by thts, Legitimo modo amo- 
u. we ought to pzeſume,all things to be lawfully done, to maintain this Judgement, 
and ſtill we are to pzeſume the beſt, foz upholding of the Judgement; to this pur: 
pole is the caſe in 36 H.6. ol. 17. 3. by pziſot, if one recovers, againſt another, the 


be bzings a (cire. facias, fo hae execution of the ſaid Judgement, be 
ball not ſay that the 3. Acres, are parcel of the Panoz, foz that it cannot be ſo in: 
lnded. At is there ſaid, that if a Fine — of a Panoz, and of thz& acres 


of 


H. 6. fol. 


of Dale, and tha& Acres of Land, by default, in a precip? quod reddet, and 4 a. Priſot. 
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of Land, Jt cannot be any wapes intended, that, theſe thze acres, are parcel. of the 
Panoz, otherwiſe it is where a'Fine is levied of a Panoz, and of an advewſon , 
there it map be, that this was parcel of the Panoz, and it may be not ſo ; and ſo is 
the difference there put by Danby, 
It is a Kule, Q10d ſemper præſumitur, pro ſententiz, as if a doubtfull ſentence 
be given in the Eccleſtaſtical Court, we ought foz to preſume the beſt. As in Buries 
Cole g. pars. Caſe, Coke 5. pars fol. 98. b. and 2 Eliz, Dyer, fol. 178. Two Judgements there, 
| 98. 6. Buries the firſt Judgement upon the libell, in the Spirttuali Court, that hs was trigidus , 
Caſe, 2 Eliz. and upon this a ſentence of divozce was giben accozdingly 3 in the ſentence it is ſaid, 
Dyer. ſol. 78. that he was frigidue, generallp, whether this ſhall be underſtood, and intended, that 
be was Maleficiatus, and ſo inhabilis, uni, & habilis alteri, oz whether it ſhall be in- 
tended, that be was naturally fr:gidus , but afterwards, becauſe he bad a ſecond 
Wife, and had Jue by per, therefoze tt ſpall be intended, that the firſt Judgement 
was, quia maleficiatus. So that ſemper p:zſumicur pro ſententia , notwithſtands 
18 E. 4. fol. ing pꝛoot᷑ be to rhe contrary. 18 E. 4. fol. 29. In treſpaſſe, foz cutting bis Gzaſs, 
29. and bzeaking his cloſe, the Defendant clatmes the Land, as ſon and petre of J. 8. 
the ÞPlaintiffe ſaith, that there was a divozce between I. S. and his wife. In this 
caſe the beſt ſhall be pzeſumed, and this ſhall be foz tbe legitimarion of the heire, 
and lo it is alſo (aid in Burges Caſe, Quod ſemper præſumitut pro legitimatione put» 
rorum. . 
And ik it ſhall be ſo upon Judgement gtven in other Court, why ſhall it not be ſo 
pere in this caſe, 
Statute of By the Statute of 4 H. 4. capite 23, Judgements given in the Kings Courts, 
4H. 4. capite ſhall ſtand in their fozce, and not to be avoided, bur to be upbeld, untill thep be 6- 
9 —— by Attaint upon verdict, oz by a WUrit of erroz, and not other- 
wiſe. 
And ſo is the Common Law alſo, as the ſame appears by 18 E. 4. fol. 29, 4. b. 
18 E. 4. fol. 33 H. 6. fol. 43+ 34 H. 6. fol. 24. 37 H. 6.fol. 33. WUbere it is (aid, quod Judi- 
U. 6. f 2. Cia, in curia dom regis, illata, ſtent in ſuo robore, & eſfectu, quoulque per er- 
— H. +44 totem, acnihilentur , &c. And this Judgement here given in 1 Maræ, was never 
37 H. 6.£.33. impeached by any UUrit of erroz, and therefoze the ſame. is to ſtand, and 
be in its full fozce, And we are now foz to maintain this Judgement, and 
as touching this, we are to intend, all things conducing therennto, to be law 
fully done. bot. | 
Admit pere, that the Qaare Impedit was bzought after the 6.-Moneths, Pet 
this now is not at all materiall, the Clarke being removed. But this Judgement 
bath never ben impeached, by erroz, oz attaint, the ſame therefoze remains in 
fozce, and ſo ſhall ſtand, having never been avoided. | 
And ſo this Judgement here remains in kozce, and therefoze we ought here topze 
$ ſume, pro ementia, that this Quate Impedit was bzought, within the 6. moneths; 

"= and this in maintenance, and upholding of the ſaid Judgement, And if the ſame 

8 was bzought after the 6. Poneths, yet becauſe the Judgement hath not ben. impeach: 

5 ed, by erroz, oz ataint, the ſame therefoze ſtill ſtands and remaines in ſuo pleno to- 
bore, And theſe are onely the two legall wapes to impugne this Judgement; either 
by erroz oꝛ attaint. ; | uot 
As to the laſt matter, being, The Parſon of the Church, hath the advowſfon of 
this in F; by bis laſt will, he wills, that bis Executozs, two, thz#, 02 any one of 
them, do pzeſent ſuch a one, when the Church ſail become void, and dies, andthe 
Church becomes not void, till by bis death. | 

That this may be deviſed, appears by 37 H.6, a man may deviſe a Keverſion, 8 
well, as to paſſe this byP@d3 ſo here it all be ſo, of this deviſe, De proxima pre” 

ſentatione, when this is granted, at this inſtant, that the grant. fpould take , 

(S.) by the death of the deviſoz, at this very inſtant, (S.) by bis death,ibe Churcþ be- 

comis void ; pet this ſhall be a good deviſe, Foz notwirhſtanding the Teſtament 
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bath no effect, but by the death, pet it yath an Inception in pis life time, and this 
ſhall make it good. 


In 48 E. 3. A man having Lands in London, deviſeth this, and after dies with- 48 E. 3. 


out heire, which wall now take effect, (S.) the UUill, oz the Eſcheate. It is there 
held, that the UUill wall ſtand, foz that che Eſcheate merly doth commence by the 
death, but the Mill ſhall relate co the inception of it, and ſo ſhall pzevent the Eſchear. 
31 H. 8. Dyer. fol. 45. A Leate is made upon condition, that the Leſſe ſhall not 


alpen to any one, ducing bis life, without the aſent of the Lefſoz, he deviſeth this, fol. 


without his aſſent, whether thts was a bzeach of the condition. Jt could not be an 
alienation, but in reſpect of the Inception of it. So in this Caſe here notwithftand- 
ing thep pzeſented V Villiam Tabor, who, with the 2. others, was made bis Executozs, 
and the Church coming void by his Death; yet they had good right to pzeſent him. 
It is ſaid, that Tabor came, and refufed the Executozthip. But it is not ſaid, be⸗ 


fozy whom this was; this ought to have ben fhewed. 9 E. 4. fol. 33. & 47. the g k. 4. fol 
Biſhop of Canterbuty wag made an Executez , and refuſed, be was compelled to 33 & 47: - 


thew that be refuſed befoze himſelf. But if be had not refuſed here, vet they might 

have paeſented yim; and thts is the difference between Heckars Caſe, 13 H. 8. and 

21 E. 4. fol. 66. they cannot pzeſent the bead, but one of the members they map 

pzeſent ; and here notwithſtanding, that Tabor cannot pzeſent himſelf, pet the other 

two may well pꝛeſent vim. And ſo upon the whole matter, the Judgement given 

— was well given, and no erroz in it; and the ſame dught to be at 
d. 

Croke Juſtice. The Judgement pere ought to be affirmed. 

The matter in queſiton is foz the Church of Bradwell, which ſeems to be a verp 
unfoztunate Church : Foz quod malo principio inchoatur, rato fi 1itur bono exitu ; 
Five Uſurpations bave ben alledged tu be in this Caſe; and the foundation of this 
Title foz _ —_— is — — by uten —— — — who uſurpando 
did paeſent VVood : Afterwards, uſurpations alledged Pzeſencation of 
hues, Debauk, Tabor and Genge, lo that the Bar by Doctoz Harris, is intricated 
with fibe ſeveral Uſurpations : But debile fandamentum, fallit opus: And the Pze- 
ſentation, under which be doth deduce pls Title, is of all the others the weakeſt : 
Foz the Pzeſentation of Mugen Mary, is wholly avotded by the Qure Impedit, in 
which the matter being generally put, the point here conſiderable is, UUbether it 
ſhall be intended that this Quare Impedit was bzought within, oz after the fir 
z if within the ix Poneths, then the Pzeſentation by fhis is avoided, but 
after the (ix then not. | 

As to this, it is to be obſerved fox a Paxim, (S.) Que in Curia regis acta ſunt , 
rice agi preſumuntur : (if the contrary be not expzefly ſhewed.) And when a Judi: 
clal act is done in the Kings Court, al waxs in ſuch a Caſe, preſumetur pro ſenten- 


kia, 

In the Trpal in the Quatre Impedit, the Biſhop pleaded nothing, and the Clerk 
hay nothing to plead, it paſſed againſt him by a Non ſam Informarus : eſt 
probabilis & violenta præſumptio, that this Quare Impedit was bzought within 
the ſix Poneths, becauſe the Judgement of the Court was ſubſequent unto this: 
And this Judgement ſo judiciaily given, ought not thus to be blown away by a bare 
ud an uncertain ſur mite, but the ſame is to ſtand and remain in fozce, untiil it be 


legally avoided by erroz 02 attaint, as appears by the Statute of 4 H. 4. cap. 23. Ju- Statute of 
dcin in Curia regis teddita, Non debent rev-rſari , nifi per etrorem, vel Attincta: 4 H. 4 c. 23. 


————— by thts is clearly aboided, and o a good title foz r Ed- 
uc . 

Then as fo the debiſe, this is clearly good: Jf a Patron in e, doth deviſe that 
his Etetutezs ſhall pzeſent ſuch a one to the Church, when the ſame becomes 
doid 3 although pt cannot grant proximam 27 wa: fallen in pls —— 

dete 


| Termis. Trin. 13 Fac. Part III. 


deviſe this is good; the Executoz repzeſents the perſon of the Teſtatoz : And ſo the 
Judgement was well given, and ought to be bere affirmed. | | 
4. Coke chief J ſtice. When J was the Nuns Atrozney, the ſaid unto me, 2 
underſtand that my Counſel will ſtrongly urge, Prærogativa R:ginz, but my will is, 
that they ſtand, pro domina veritate, rather then pro domina Regina, unleſs that do- 
mina Regina hath veritatem on ber fide.: And ſhe alſo uſed to give this in charge ma- 
ny times, when any one was called to any Dffice by her, that they ſhould ever ſtand 
pro veritate, rather then pro Regina. : 
In the argument of this Caſe, J agree in opinion with thofe which have argued, 


. .and will confirm their reaſons. 


Theſe Errozs habe ben very pzobably taken, but in this Cale there appears ng 
title foz the Ring. ; 

The great doubt is, if the recovery in the Quare Impedit be not juſt, then there 
is a title in the Crown; and if ſo, then ſcribatur Epiſcopo, as it doth appear by all 
the Books: But here no title appears: I ſhall in my argument ſpeak unto theſe 
particulars, and will therein ſyew; 

1. Firſt, That it wall be here intended upon this whole Kecozd, that the Quare 
Impedit was bzought within the ix Poneths. | 

24 Secondly, If the ſame had not ben bzought within the fx Poneths, pet the 
title of the Earl of Pembroke is by this well reveſted, having a Judgement and a 
Pꝛeſentment; by this the ſame is reveſted, and the right of the Muen gained by the 
Uſurpatton, ſhall be altogether taken away and defeated. | 

3. Thirdly, As touching the deviſe, and what is wzought by it. 

1. As to the firſt Point: Foz four Cauſes it ought pere to be intended, that the 
Q are Impedit was bzought within the fx Poneths, and this is a plain Cate: But 
to adde reaſon to that which hath ben ſaid; this is but an Inducement to a Travers, 
and is not the main point; pet it ought be ſo pleaded, as that it vugþt pzobably ma 
appear to the Court, that it was bzought within the fix Poneths. | 

AI will argue this by admittance, if it ſhall be fo intended: The Recozd it (elf 
p2oves this plainly unto me, virtute cujus, &c. ab Eccleſia prædicta, przdictus Wood, 
debito modo amotus tuic z and this cannot be ſo, unleſs the Quare Impedit was bzought 
within the ſix Poneths , and this is expzeſip ſo averred, that he was debito moco a- 
motus, and therefoze &c. and the Earl was ſetzedof the Advowſon, and this is a com⸗ 

21 E. 3. f. 43. Baron and Feme, do releaſe all the right which they bad in _cer- 
tain Lands, which d#d was inrolled ; the Wife bzings a UUrit of Erroz, and al- 
ſigns foz Erroz, becanſe the Court Inrolled this Ded, by the Conuſance of one who 
was a feme Covert at the time: Thirning there demands Judgement of the UUnit, 

the ſame being, that the D&d was Inrolled by the Pusband and Wife, ad dammm 
iphus Helene, and bath not ſuppoſed the death of the Pugband : To this it was 
anſwered, that the UUrit ſaith, that the Deed was Inrolled, ad daninum ipſius He- 
lenz, which thing could not be intended, ik the Pusband was not dead, (and if be was' 
living, the other ought to ſhew this:) This is a good Caſe, to pzobe the Caſe in 
the C. F. of Nuper Epiſcopo. | | 220 

So here in this Cafe, when the Kecozd ſaith, That debito modo amotus, it ought 
to be intended that this was lawfully bzought within the ſix Poneths, and as foz 
Doctoz Harris, if he had dealt Clerklp, be ought to have ſhewed that the Quare 
Impedit was bzought after the ſix Poneths. | 

Obj. It hath been objected, Whether the Jncumbent be awotus, by the Judgement 
it ſelf, befoze any UUrit to the Biſhop, oʒ a P2eſentation had by him which recover» 
ed, tf by Law he be not removed, anp other Allegation againſt Law ſhatl not make 
an Intendment. | * | 
Relp. As to this, and in anſwer. thereunto, by the very Judgement in ſhe 
vare Impedit, the Jncumbent is removed, and the Patronage is by this "A 
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ed, and this ſo appears by L. 5 E. 4. f. 115. that without any Pzeſentation, by the 

Kecovery, the diſturbance is gone and avoided, and the Jntumbent by this recovery | 
is removed; and with this agrees 17 E. 3. f. 59. Smalls Caſe, being the beſt Caſe in 17 E-3- f.59- 
rhe Law foz this, that the Church to be void, befoze he fs tu pꝛeſent: There is an Salt caſe. 
avoidance in fact, and in Law, not to pꝛeſent to an avoidance in Law, without an a- 

voldance in Fact, And this is foz a Rule, if be be not to pzeſent when the 

Cyurch is void in fair, no Writ ſpall iſſue to the Biſhop: 

46 E. 3. f. 13. Jobn Marſhals Caſe, that the Plaintiffe who recovered, map pze- 45 E. 3-f.13- 
ſent after Judgement, without any UUrit to the Biſhop 3 ſo that this is a plain caſe, Marſhals caſe, 
that the Church is votd befoze any Writ to the Biſhop. 

Hillar. 37 Eliz. C. B. Rot. 620. A famous Caſe betwen Brown and Tirrey : Hill. 37 Eliz. 
Jt was found by Dffice, that ſuch a one dyed without Deir, (eiſed of certain Lands © B. Rot. 
peld of the Nuen (but there was a right Pett) the Auen had the polſeſſton by uſur: 20. Kc. 
parion, | | | © 

By the Statute made in time of King E. 6. the right Peir ſhall Travers a Ded 
of Feoffment made in Fe, and a Letter of Actoznep to make Livery; afterwards 
Judgement was given, quod manus dominz Reginz amoveantur, afterwards the At- 
toznep made Livery, 

Tye firſt queſtion was, UUbether by this the right-of the Mugen be amobed, 
without any Writ to the Eſcyeatoz 3 the Queen had no title but bya falſe Office, 
the Livery was adzudged to be good, becauſe the ſame was after the Judgement, and 
befoze any Writ to the Eſcheatoz 3 and it was adjudged , that the poſſeſſion of the 
Nuten was amoved by the Judgement. 72 

Obj. Jt was afterwards objected, that at the time of the Charter of Feoffment 
made, be had no right, 

| Reſp. Lo this it was anſwered and reſolved, that he bad good right, foz that after 
wards it ſyall be adjudged a good Feoffment, upon the. Judgement, Quod manus do- 
mini amoveantur: o pere in our Caſe the Judgement here given in the Quare Impe- 
dit, ſhall reſtoae all. | 

Jt appears by the Regiſter, fol. 17. and 61. Jn the Writ be may ſay, ad Eccleſiam Regiſter, f. 
jam vacantem. - - Lain 71 17. 61, 

21 Elix. Dyer, f. 364. Gerrard Onſlows Caſe; the Muten did ſell a Benefice, there 
aQuare Impedit was bzought againſt the Queen, the D2dinary, and the Incumbent, 
and pendente lite, the Queen upon a Reſignatton pꝛeſents another, who is inſtituted 
and inducted, and is in by ſix Ponetþs z pe is removable by a UUrit to the Biſhop , 
although be be no party to the Judgement, in the Quare 1mpedit, there all the Coun: 
ſel of the Queen were deceived, who held the contrary : Foz that by the very Judge: 
ment all are to be removed; and accozding unto this, J bave known it to be ſo ad⸗ 
judged again. | | | 

2. Aſecond reaſon, that it ſhall be intended that this Q1are Impedit was bzought 
within the ſix Poneths, Quia ſemper præſumitur, jus, & veritas in judiciis, Plowden, 

Judicium, eſt juris dictum, and none ſhall alledge anp thing againſt a Recozd, which 
ts Tefie meipſo. 

3+ Thirdly, bere is Cohzrentia aus, 8 E. 3. f. 386. old Pꝛint, and f. 18. new: 8E. 3. £326. 
The Arch · Deacon ol Woodbouſes Caſe, in an Aſſiſe of d'arrain Pzefentment, Collu: Kc. 
lion to be enquired, they enquire of the right, a notable Caſe it is, there to ſæ bow 
the Judges inclined unto the Poſſeſſion, and to paſs with the ſame , and Herle there 
laith, Ak the PoſCeſſion be ſo, J will pzeſume the right to be accoadingly, here are 
five Þzeſentations with the Earl of Pembroke. 

The reaſon of rhe Cafe in 8 E. 3. is, becauſe the Statute of ) E. 1. o2dains, Statute of 
That if any Church-man get any Term, arte vel iogenio, this ſhall be Mont · L . Re- 


main. 


See the Statute of Weſtminſter the ſecond, upon a Recobery not to intend Covin weſtmin. 2. 
* Colluſion „ as touching this, vide. 


49 E. 
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40 E. 3. f. 29. 49 E. 3. f. 29. 47 E. 3. f. 13. and Weſtmin. 2. cap. 3. In another Caſe, upon a 
cc. Kecovery had againſt Pus band and Wife, ducum videbatur: A Recovery ſhall be al- 
ways intended to be true, quia Judicium, eſt juris dium, 

4. A fourth and laft reaſon is this, That Doctoz Harris had Connuſance of this; 
foz pou have divers Pzoteſtations, that the Earl had no Title, but there is no Pz0- 
teſtation of this, that tþe Quare Impedit was not bzonght within the ſix Ponechs, 
but that this paſſed by a Nient dedire, pe confeſſed this. | 

1 Octobris, Mugen Mary was Crowned, the Depztvation to be after the Cozona- 


tion. 

Ob j. It path ben objected, That he might be depzived in April, oz in Au- 

Ult. i 

; Reſp, But in anſwer to this, it cannot be ſo, foz this was after ſhe came to the 
Crown : VVood did well in this Caſe, foz he having no title, ſuffered it to paſs a: 
gainſt him, by a Non ſum informatus : But Doctoz Harris hath not done ſo, but the 
contrary ,. as thus to p2oſecute this matter, without any title at all; and pe pa- 
bing notice that he was amoved , and ſo was debiio modo amorus z- this was not 
—_ done by btm, foz Church-men ought not thus foz to boulſter out ſuch bad 
Cauſes. 

The ſecond Point, be the Recovery in the Quatre Impedit, within, oz after the 
ſix Poneths, pet the Advowſon ts by this reveſted, and the Uſurpation avoided, by 
the Kecoverp in the Quare Impedit, and a Pzeſentment afterwards; Foz if A pur⸗ 
chaſe an Advowſon, and befoze any Pzeſentation had by me, another uſurps upon 
me, and pzeſents, and J bzing my Quare Impedit after the ix Poneths, and fox the 
Incumbent, a Plea is of Non ſum intormatus; by this the Adbowſon is reveſted, ef 
veredictum, and it doth reveſt this, foz here was but a remedileſs right, and if peu 
will not take advantage of tt, A ſpall by this habe my right again: I have a right, and 
Having a Judgement to recover this, to the which J have a right, my right by this 
ſyall be recovered. a 

There are Judicial Patents wbich ſpall reveſt one in his ancient right, and {f the 
Kings Patent-ſþall doe this, a multo fortioti, a Judgement ſhall do it. 

2 H. 7.f. 17. If the King uſurps upon one, and afterwards by bis Letters pa- 
tents Gꝛants this unto him again, this judicial Patent, reciting bis ancieft right, 
hall reveſt this in him, and be ſhall be in again in his ancient right; the Ring there 
uſurped by Pzefentatton, to the Advowſon of a ſe of Religion,” and afterwards 
reciting the ancient right of the Abbat, Gzants this Advowſon again to him, and to 
bis Succefſozs fox ever; the Abbat by this Gzant is again in bis ancient right, as 


it is there adjudged. a | 
21 E. 4. fh 21 E. 4. fol. 49. Huſſey there ſaith, that in 32 E. 3. it was adjudged, that where 
32 E. 3. tbe King rehearſed, that whereas he had recovered an Advowſon by default, in # 
Quare Imped:t againſt a Stranger, which Advowſon was lawfully appzopzied to 
the Abbat, long time befoze this recovery; after the'King, by vis Letters Parents 
reciting the recobery, Gzants the A dvowſon to the Abbat, and to bis Succeſſozs, 
there adjudged, that the Abbat (ould not be in by the King, but by his ancient right 
in his Kemitter, (which Book J have, but J cannot finde this Cafe ibere) herein 
this Cale be hath a Judgement to recover the Patronage, and ſhall be be Patron, 
and the Crown allo, this cannot be; foz this Patronage cannot be in two, and there⸗ 
foze the toztious Title which was in the Nugn, ſhall vaniſh, and the ſole right ſhall 
be and remain in him who recovered the ſame. 
21 Aﬀfifar, 21 Aſſiſar. placito 19. Tenant in Tail hath iſſue two Daughters, makes a Feoff 
placito 19. ment in Fe they cannot enter, one of them enters, claiming foz both of them, this 
is not good; but if an Aſſite be bꝛougbt, and a Recovery in this, ſpe ſhall be by ſh1s 
reveſted unto ber firſt right, and her fiſter ſhall enter with ber. 
4 E. 3. f. 19. by VVilby, Af Tenant in tall be diſturbed, and where he ought fo 
hav? a Quare Impedit, be bzings a Writ de droit d'adyowſon, and in this — 
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vers, oz wall be in by fozce of the tatle, and not in fe-limple; notwithſtanding that 
the gift of the action be ſo. Foz where a Judgement » and mp right do met toge- 
ther, I wall be in, in mp right, 

25 E. 3. f. 48. Sir J ohn Darcyes caſe, put in Plowdens Commentartes, fol. 553: 2;E. 3 f. 48. 
in VValſinghams Cafe, where, upon the default of tenant foz lite, he Bing in reveruon Sir Jobn Dar- 
p2ayes to be received, by his Attozney, and Herjeanis to defend bis rigptz and ſeat 9* cle, Kc. 
co the Judges, to the ſame intent, and pe could not be received, foz if he ſhould be 
received, the demandant should count againſt the Ring, as againſt a tenant, andſo 
pe cannot doe, but is put to his petition, pe is not to impleade yim, as tenant, in no 
caſe, neither ſyall count againſt ptm ; and ſo though the King was not received there, 
pet no p2ejudice ſhall come to the King ; foz if the title of the demandant be feint , 
ve ſhall not gain the reverſion againſt the King by tuch a Kecovery : but if it be good 
bp a Kecovery againſt tenant foz life, this ſpall diveſt the fe-ſimple out of the Ring, 
who is in reverſton, oz remainder ; fo if the King pave a title, no recovery ſhall take 


ts. 
, 4 E z. fol. 19. When the Crown hath a title by waong if A bzing an Action againſt 4 E. 3. fol.r9. 
one, wen I recover, and the Judgement and my right do meet together, A ſhall be re: 
veſied in my right, and the title of the Crown ſhall vaniſh, as in Brown and Ticrycs 
caſe befoze remembzed. | 

An Plowdens Commentaries, fol. 489. 2. in Nicholls Cafe, If tenant in tatle dit. h 

continue in Fe, and the diſcontinue enfeoffe the King, by ded incolled, the King Commenta- 
leaſeth the Land to tenant in talle, foz life, the remainder to pls iſſue foz life; the in f. 4894. 
firſt tenant foz life dies, the iffue is now remitted, by this remainder, and the fe* Cate. 
ſimple deveſted, out of rhe King; into the donoz, and this without anp nonfirance de 
droit, 92 any other cirtumſtanee. 

Do that allwayes, when right and wzong do met together, the right wall ever be 


pzeferred. 

Bow as to Judgements given, theſe are ſacred things, and this appears by thefe 
Statutes following. (S.) 

Magna Charta, capite 29. 5 E. 3, c pite 9. 14 E. 3. capite 3. 25 E. 3. capite 4. Statutes of 
3 E. 3. capite 3. 27 E. 3. 41 E. 3. VVeſtminſter the 2. 4 H. 4. capite 23. That Magna Char- 
after Judgements given, in the Rings Courts, the parties and their heirs; ſhall be * 
of this in peace, untill the ſame be re verſed, by Erroz oz Attaint, if erroz be in the Me 
fame, be it in perſonal, oz in reall adtons. 

In the next place, As touching the deviſe here. 

Debanke, being Parton and Patron of the Church, and deviſed the next pꝛetenta⸗ 
lion to Thomas Debanke, Tabor, and Cox, &c. 

It hath ben objected, that this is a flower fallen, and to not to be Gzanted aftet object. 
his death, foz that the Church becomes void by his death, when the deviſe is to take 
effect. In anſwer to this, which is a high point in a low houſe. The deviſe bath re. 

- ts inception befoze, (S.) in his life. 38 H. 8. Dyer, fol. 45. befoze remembzed, in 31 H.8- Dyer. 
cafe of a deviſe, ober-rules this caſe, 4 H. 4. fol. 17. a remainder is to veſt, during 45: 
the particular eſlate, and good, there was the Dziginal Act, a remainder to the = 4. fol, 
right heirs of ceſtvi f e vie hereditamenta tenui pendente filo, Jnheritances, the * 
laying of St. Auguſtine, Sicut auqio ſic judico, & judicium tectum meum. Non fi- 
cut odio nec Hcut amo, ſed ſicut audio, o to judge. And ſo J will conclude this cafe, 
with the ſaying of Queen Eliz.*befoze remembzed, fo ſtand pro domina veritate, Non 
pro domina Regina; and that the Judgement given in the C. B. was well given, and 
2 * 205 ought here to be affirmedz Et Sic Scribatur Epiſcopo, &c. being the conſe: 
ok this. 


Dodderidge Juſtice. If ' . 
2 ce» It Jplead a Kecovery by default UQUhether onght a title 


24 H.8. Brookes Caſes, fol. 13. placito 64. Brooke, title plexdings , placito 6, 24 H. © 
D:&um fuic pro lege, that he which pleads a recovery by default, ought to averre —— 
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vis title of his UUrit, and alſo, that the Defendant in the Recoverte was tenant of 
the Fre⸗ hold, die brevis, but where rhe Kecovery was bp Action tryed, be ned not 
to take the one aberrment oz the other. At one Recover againſt another, by a Nihil 
dicic, he ought nat not to aberre his title, | 

Coke. Pe ought not herein this Cafe, to averre his title, becauſe the ſame ap: 
pears, where J plead a Recovery, againſt the party himſelf, J n&d not to averre the 
title againſt him, noz to averre his title. 

Doaderdge. The diff:rence will be this, where the title appears of it ſelf, there 
no aberrment needs to be; but where this doth not appear, there an averrment ougpt 


to be. : 
- Doctoz Huris, moved the Court, foz ſtap of Execution, till Mich. Term 


ne h 
Cui UQUe will not make pou any longer to be of this malz ſidei poſleſſor, and 
ſo to burden pour Conſclence any moze with this, and pou will be much better with: 
out it; we cannot in this (atisfie your demand. 
Co e. One was never as pet depzibed under th2e moneths, and then the Quare 
Impedic was bzought within the 6. moneths. At is better foz pou to be in the Uni: 
verſity, then to be here pꝛoſecuting of ſuch ſuits. Foꝛ Clericus in oppido, tanquam 
Judgement piſcis in arido. And ſo the Rule of the Court was, Qrod affirmetur Judicium; and 
affirmed. à UUrtt to the Biſhop, granted foz the Defendant. 


Sely Plaintiff, againſt Facy Defendant, 


Action upon I ſtan Action upon the Caſe foz wozds, The Plaintiffe lays in his Declaratton, 
the Caſe for] that there was a ſpecþ of Parriage between him and one Suſan Wacts, and like- 
Marriage. Ip to take effect, To which Suſan the Defendant did utter theſe wozds of the Plain- 
tiffe, (S.) Py Wife is a UUhoze, and J will p2ove it, foz ſhe was nqught with Will, 
Selly, the Plaintiffe, and if J had had a Candle, I pad taken them together doing 
the ded ; and that by reaſon of theſe wozds, be loſt his Parriage ; a vberdic foz the 
Plaintiffe, and dammages moved in Arreſt, that the wozds not Actionable, being 

' ſpoken of a man. ; | 
. _ Coke chief Jaſtice, Juſtice Clenches Gzandchilde was to marry with ſuch a man, 
to whom one (aid, of ber, that ſhe had had two Baſtards, one by one Watts, and a⸗ 
Jud ent nother by, &c. By which -wozds ſhe loſt her Pusband; ſþe bzought ber Acton, 
or the Plain- and recovered 200 Marks, and it is all one, if the woꝛds be ſpokenof a man, as of 
riffe, a woman, laping a ſpecþ of Parriage, and the loſg of his Wife, it being all one, in 
the ſame degre and equipage to loſe a Pugband,- oz to loſe a Wife, and ſo by the 
Rule of the Court, Judgement was given foz the Plaintiffe. | 


Jolm Burrowes, Will. Cox, Dyton, and other Plaintiffs, 
{+  * againſt the High-Commiſſion Court. 


| T Hep. being committed by the Pigb Commiſſion Court, upon motion, a Ha- 
— TV. Corpus was granted fo2 them ; upon , whtch they were baougbt into 
High C com- Courf.,. and the Retum was read, expzeſſing the cauſe of their Commit- 
mi ment. F | 8 261 
. Finch Ser jeant. The return is bad, both foz the manner and matter of it. The 
Cro. Ja. 368. Warrant foz their commitment, was to detain them there in paiſon, unttil the Pigh 
x Ro. Rep, Commiſſion Court ſhould take Wader foz their delivery : This is not good, t6F 
337- .+ | ſame ought to have ben, untill tpey ſyould be delivered by-o2der and courſe of 


Hod 8. lw. 6 
Mast z385. ; 10 Bs 4 wo nbo vv Y q ; The 
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The Return is likewiſe bad foz the matter of it, the Commitment being foz their 
refuſal to take an Dath z this was no cauſe foz their commitment of them, being to 
anſwer upon Math unto certam Interrogatozes to them miniſtred, in matters touch: 
ing penal Laws, whereas they ought not to be compelled to anſwer upon Dath, and 
ſa thereby to accuſe themſelves; and fog this their refuſal ſo to doe, thep were by 
them committed. ? 

In 36 Eliz. B. R. in one Mans fields Caſe, befoze Popham Chief Zuſlice, this dif- 
ference was then taken by him: As to anſwering there to their Jnterrogatozies, be- 
twen Piniſters and Lay-perſons. |, | 

And as touching this, there is in the Kegiſter, fol. 36, b. an expzeſs Pzobiblti- 
on Ne laici, ad citationem Epiſcopi, conveniant ad recognitionem faciendam , 
and there is the Writ accozdingip, (S.) Rex vicecomiti,&c. przcipimus tibi, quod non 
permittas, quod aliqui laici ad citationem talis Epiſcopi, aliquo loco conveniant , de 
cetero ad aliquas recognitiones fagierdum, vel ſactamentum præſtandum, niſi 
in caſ bus marcidfonialibus, & teſtamentiriis, &c. But this did not run to Pi- 
niſters, | | 

Alſo they ought not there to you anp one to take an Dath, by which be ſhould 
ſubject himſelf to the danger of a penal Law, oz of Felony, this thep are not to 


doe. | * 5 

To this purpoſe is 1 and 2 Eliz, Dyer, fol. 175. placito 25. Scrogs Cate, who te- 
fuſed to anſwer unto Commilfidners appointed foz the determining of the Dffice of 
the Exigenter of London, betwen him and one Colſchill, a Patente of Mugn Mary, 
upon the death of Brook chief Juſtice of the C. B. tempore vacationis, and therefoze 
he was committed; and Hindes Caſe there cited to be, Termin. Mich. 18 Elu. agree- 
ing with Scrogs Cale, who refuſed. jurare coram Juſticiariis Eccleſiaſticis, ſuper articu- 
los pro uſura : The reaſon whp.n ſuch Caſes a man needs not to anſwer, is, be: 
cauſ? that no man ought to accuſe himſelf, 


And in 1 El. in the C. B. one Leigh's Caſe, who was committed by them, foz re- 1 KC B. 
fuſing to anſwer to certain Articles read unto him, concerning the hearing of Paſs, ©* 
and was therefoze by them' committed, but delivered upon this reaſon, That if be 


thould 2 be might by this ſubject pimſelf unto a penal Law, which he ought 
not to doe. | | 


Alſo in the returr there are theſe general wopds, (5 (andother things) which | 


are not expzeſſed, and this may contain matter of Felony; and ſo in verity it was, 
foz one of the Articles miniſtred was, Mb. ther be bad ſtolen a Surplice out of the 


* 


Gureh, « not; be having ben accuſed foz this, and therefoze not bound to anſwer 
ereunto 


Coke chief Juſtice. This is a Point of verp great conſequence, to exa mine and to 
le in what Caſes the Eccleſiaſtical Judges map examine one upon Wath, and in 


not. 
A Piniſter, who is ioſra facros otdines : At is clear, that they may examine ſuch a 
one upon Dath. Py 


It is alſo clear, that by the Statute of 2 fl. 4. cap. 16. and untill the Þ;atute of St. of 2 H. 


4- cap. 23, 
c. 


25 H. 8. cap. 14. which repealed the ſame; Lay · men alſo were by them to be exa- & 


mined upon Dath, but not afterwards, (unleſs it were in theſe two Cauſes, (S.) Pa: 
trimontal, being ſecret, and teſtamentaryp. | 
In theſe, Lay-men to be by them examined upon Math. SOS 
And as to this which bath been ſaid, it is-evident and clear, That if they exhibit 
Articles to one, which concerns a penal Law, they ought not in ſuch Caſes to exa- 
mine them upon Dath, notwithſtanding they have Juriſdiction of the Cauſe , foz 
— they ſhall not make one thereby to ſubject bimſelf to the danger of a penal 


As to Leighs Caſe remembzed, this was mic:recited, foz it was 10 Eliz. Dyer, Leighs Caſe, 
but not in the Pzinted Book ; but in his * a Panuſcript wzitten with 10 Ele. Dy- 
big ** 


_— 
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18 Eliz. 
Hindes Caſe. 


Termin.Mich. in this Caſe, and therefoze 
73 Jac. B. R. 


'Dath, as touching this, but be refuſed; and ſo was Hindes Caſe foz Uſury : In 


vis own hand, which Book J pave, in which there are many Caſes, not in the 
Pꝛinted Book; and this Caſe was then in che Court of the C. B. when the ſame 
did flouriſy; this Leigh was an Attozney of the C. B. (pe loved Paſs as well as he 
loved his life) thither he went, and would go to pear this : And as touching this 
matter, the Eccleſiaſtical Judges would have examined him upon Wath, be refuſed 
to anſwer them ; upon this, they committed. pim to the Flet : The Judges did 
then pzrſently (end foz their Attozney by a Habeas Corpus, and upon the return they 
did in this Caſe examine the matter, and ſaid, Quod nemo renetur ſe-pſum prodeie, 
and ſo foz this cauſe they then delivered him, (the Paratoz would be always reabp 
* by the back foz the penalty, if pe once confeſs the matter agaimſt pim⸗ 
elf | | 
In 18 Effz, Hyndes Caſe befoze reniembzed, reſolved, (ſome love money, and he 
loved Uſury well) the Paratoz there pzeſently pad him by the bl, they would there 
have examined him touching this matter, upon Math, to have vad bim to ſwear, 
Whether be had taken by the year moze then 10 J. ko the loan ot 1co1. to doe this 
he refuſed, therefoze they committed him to Pzifon ; upon this pe had his Habeas 
—_— and was diſcharged by the Judgement of the Court, upon the fozmer rea- 
on. - 

Alſo there were two other Caſes there in the time of mp Lozd Dyer, of the ſame 
nature, 8nd upon the ſame reaſon, weee- diſcharged upon their Habeas Corpus: Quia 
nemo tenetur ſeipſum prodere, and fo by his own confeffion, to ſubject himſelf unto 
an Infozmers [utt. | e 

Pere in this pꝛincipal Caſe, they were to anſwer unto theſe Articles miniftred 
unto them, which concerned the refozmation of the Book of Common Pzaper, and 
the altering of it, which would be an offence a the Statute of 1 Eliz. This is 
a new Cale, but yet it is an old and a betten Cake, and hath been befoze this time 
argued. Amn 

And fo a day was given over foz the Court to be bettet adviſed herein, 

„ 5 matter was afterwards moved again, and telt d upon a Curia ulterius adviſare 
vult: f „e 8 ' 1 
Ine reafon foz this was, betauſe the bther party veſted to have their Counſel heard 
thep, (S.) Dyton, Holt, Burrows and Cox, by the Rule 
of the Court were remanded to the Pꝛiſon of the Flet. 
Afterwards, 1 Termin. Mich! 13 lac. B. R. This Caſe was inobed again: 
Concerning the Yigh Commiſſton Court; and their Dath, ex officio, to examine up- 
2 à matter con:erning the bzeach of a penal Law, (S.) Upon the Statute of 
1 Eliz. 

Coke chief Juſtice. Lee's Caſe was, as it bath been remembzed , who was at 
Mals in the Spaniſh Ambaſſado;s Houſe, they would there have examined him upon 


Caſes they are not there to examine upon Dath. 


As ee Patrons, touching cozrupt Contracts, oz that Nemo tenetur ſeip- 
ſum prodere. * ob 

Pere the Civilians are to ſhew cauſe why they pzoc&d there in this man- 
ner. | | 
And as touching this matter, J will confer with them of the Pigh Commiſſion 
Court, and A will ſhew unto them what path been done in like Caſes in fozmer 
times; and I will further chew unto-them the Books: Foz it is very clear, ther 
cannot pzoced ſo, and ſo J will ſatisfie them herein foz the time to come. h 

And all this J will doe foz the futurs eaſe of the Subject, and ſo fo pꝛebent mot 
ons in the like Caſes. . 

And this J will doe, (not that we are afraid here to doe Juſtice) fo this bowſoe- 
ver we will doe, but this J will doe foz their future directions. 


The 
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Part III. 

de Court dtretted to baue the Articles n into Co and to be 

ad fox this a huber rime was ten 1 vatran, 

Afterwards this matter was motev again js 

Cas Chief Jaſtitr. This uu Cale — anbei 1% In tþ2; ws of 

Ring H. 5 . fauir was then ton und a great tumplatnt mabgjio Parliament, thac 
— the Gceleſtaftical Couer 'would not deliver unto the parites copies ot the 

— = w thetr dtrextions ham co make their Anſwers, 92 10 {& in 

— 4 cafes he ee ht have a Pzohibition : Upon this comphunt, and —— 

me, Was the Statice made of z H. 5. cap. 3. by which it was 

thet — — have the Copp of the Libel delivered to them, by whte h — 

tiber gibe an ankwer, c2 pzocure à ꝛohibition; and it bath been adiudged inbe 

C.B-thet tyts Statute was but an afficmance. af the Common Law: | And»ſs-fo2 

mem wert to do againſt this, is tu do againſt the Law; ſo that tuch denying of the 

Cops of the Libel * them, ig againſt the Law of the Land; and alſo to the great 

damage of the par IT ed 

Pert in this Caſt the High Commifsion Court do not-pzoceed by way of Libel, 

don by certain Axticles, being m the nature at a Libel; * hey art not to 

deliver u copy of theſe to the party, by this Statute. 

If a mam be to anſwer, and takes h's Bath to anſwer, dete r he knows 0 what 
he is to anſwer. 

This Statute extends to all ſuch Courts, who uſe to examine ex officio; if they 
pꝛoceed tbere, and do not deliver a copy of the Artteles, we witlthen in fur acale 
grant a Þ2ohibition, 

To this purpoſe, ſee 4 E. 4. f. 37. Roſe Browns Caſ?, upon this Statute of 4 F. 4. f. 37. 

2 H. 5- capite 3. That am'Artion upon the Cate lieth upon this Statue, if = Browns 
— refuſe to deliver @ copp of we Articles, 02 the party may have. a Poopibt- 


Ic 


And ſo a day was given them, to beo caufe why «9+ po to grant this 


topy. 
At which time the Court was moved again td Have them diſcharged, a com- 
mitied fo refuſing to ant wer the Articles upen Wards without having a copp of 


wem. 

Tye Statute of 2 H. 4. cap. 154 made foz purtihing of the Lollares ſog Pereſie, Star. of 2 H. 
and this con:inued in foace till. the wtatute of 25 H. 8. cap. 14. which repealedihe 4. cap. 15. &c. 
fozmer Statute. 

Set Fitz. Nat. Brev. fol. 41. who wit after 28 H. 8. recites we ſaid Statute, by Fiz. Vat. Br. 
which 2 H. 4. is repealed: They ate not to cite men to appear befoze them, niſi in f. 41. 
cauſis marrimomialibus & teſtamentariis, &c. 

Mio thep would here examine them upon Dath, and ſo dzaw them within the 
danger of a penal Law, within the penalty of thz Statute of 1 Elz. foz not cen- 
fozming of themſelv:s to the Book of Common Pzayer 3 they are therefoze not to 
_ upon Dath, accozding to the fozmer Reſolutions in Le1ghs'Caſe, Hinds Caſe, 

oss Caſe. 
Alo a Copy vf the Articles you pꝛayrd, upon which they were to be examined 
fca@ding to the Statute of 2 fl. 5. which was denied them; theſe Articles being 
in the nature of a Libel, and ſo within the extent of the Sratute: And ſo was the 
en in Roſe Browns Caſe, where they denied a Copy of the Libel, a Pꝛobi⸗ 

dition wereupon was granted, and an Attachment foz that, this denying a Copy 
bf the Libel 1s a tempozal wzong, 

Doctoz Martin, the Kings Adbocate foz the Pigh Commiſs lon, did infozm the 
Coutt; that a cauſe was ſhewed unto him berween the King and the Commiſsion- 
tts, und Dyron and Holt, the matter againſt them being foz misdemeanozs, tend; 
ing to Schiſm 5 theſe were called to anſwer, being wicked Schiſmaticks, tradu- 
ting the King, ſaying, That his Laws are wicked 7 cons ſpeaking * 
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all Church:Government ; this Court path been in this Cauſe very much abuſed : 
There were eight of them called in queſtion fas this» the two pere are minimi Apo- 
ſtolorum, the other habe anſwered ; but theſe two, Non relicti, (ed electi, to ſtand 
out in this matter, and not to anſwer. to theſe Articles offered to them; and this 
tends tu the great diſgrace of the King, and of hls Eccleſiaſtical Cour. 
Obj. As to theDbjection, That they are not bere to anſwer this upon Dath. 
Reſp. Crimes ot this nature which concerns the State, do require diligent exa: 


- .Obj, As to the Statute Dbjected of 2 H. 5. and that this Caſe here ſhall be taken 
to be within the equity of tt. 

Reſp. This is not ſo, fog this Court was not then ſuprema Lex, ſa lus populi, 
pere is no party, and ſo not like to a Libel; theſe men are well known to be chill. 
maticks, and it is againſt the policy of the State, to ſhew unto them the particy- 
lars upon which they are to be examined, and foz theſe ſixty pears this courſe hath ſo 
been pzactiſedin this Court: Dne of theſe, (S.) Burrows, vad a Copy of the Arti: 
cies delivered to him : This Faction doth much abound, and if theſe are not to be 
called into the Eccleſiaſtical Court, they will then grow bold and factious, and ſpgij 
all in the end; and ik this Court ſhall not be ſuffered to queſtion them, this Lany 
will then overflow with-blaſphemous andÞicked perſons, and therefoze they are m 
remain in Pꝛiſon until they do confozm themſelves. 

Coke Chief Juſtice. Pere pou habe taken upon pou thee perſons, (S.) A States: 
man, a Judge, and an Advocate. 1 

As an Advocate A commend vou: But foz you in pour judicial courſe, to cenſyre 
a Serjeant at Law, this doth not befeem you. 

And as a States man: An this alſo you are much miſtaken. 

As an Advocate we joyn with you, if you babe certified any thing done againſt the 
King : But here you ſay, that they do keep Conventicles, and do not confoem them- 
ſelves to the Book of Common Pzaper. | 

All this which you habe thus ſaid to this purpoſe, is out of the Book, this not ap: 
pearing unto us by pour return ſo to be: Contemporanea expoſitio is the beft : J 
bave ſhewed you a Caſe adjudged, 10 Eliz. Rich. Leigh convented befoze the Biſhop 
of London, foz hearing of Paſs in the Spaniſh Ambaſſadozs Pouſe, he was com- 
mitted by them, becauſe he refuſed toanſwer upon Dath to the Articles, and upon 

bis Habeas Corpus was then delivered by the Judges of the C. B. and ſo was Hinds 
Caſe befoze remembzed. 5 

In Brown and Hixons Caſe, in the time of Anderſon Chief juſtice, committed fo: 
Simonp, becauſe be refuſed to anſwer, and upon his Habezs Corpus was delivered 


by che Judges of the C. B. 

In doing of Juſtice, we do honoz the Ring, he being the moſt renowned King in 
Ch2iftendom: If pou pzoceed againſt one upon a penal Law, in this you are not to 
examine upon Dath, pou are to Fine and Jmp2ſſon, 

No Judges that ever were in fozmer times have done moze foz the Pigh Con- 
miſsion Court than we have done: And as to that which pou have ſaid, that they 
ought not to have a Copy of the Articles on which they are to be examined; this 
pour Allegation is clearly againſt the Law,foz they ought by tþe Law to have Copies 
of the Articles delivered to them. 

We will not here encourage any Sectaries ; you ſay that this concerns the Ring, 
and here we are coram ipſo Rege: Af this matter, as you ſay, was done publickl? 
in the Church: This is then notoztous, and therefoze you need not examine the 
upon Dath as touching this, when as all the Pariſh can well infozm you of it. 

Dodderidge Juſtice. We do all of us agree with you in the due puniſhing of theft 

| SeRaries 3 and in this we will rather firengthen than weaken you; and will sc. 
quaint them of the PighCommtſsion Court with this, befoze we will do any thing 


herein, 


And 
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And ſo this reſted with a Curia ulterius conſilerare vaults .. . -- 

Afterwards (S) Termm. Hillar. 13 Jac. B. R. the Court was mobed again; fog the 
diſcharge of theſe Pziſoners committed by the Pigh Commiſsion Court, and now 
bzought in by Habeas Corpus, 2 22 

Coke Chiet Juſtice. As to theſe perſons thus committed by. the Pigh Commit. 
ſon Court, they have now been in Pꝛiſon rþzee quarters of a peak; an Dath was 
there offered them to be ſwozn, which to do they refuſed, and deſired a Copy of the 
Articles againſt them from the Regiſter, which was dented them; foz their refuſal 
to anſwer upon this Dath, ex Officio ; they were therefoze committed. | 

We are now ta give our judgments here upon the return now befoze us; being 
that they refuſed to receive the Attes accozding to the Book of Common Paper; 
and foz their not anſwering to the Articles they were committed. 27 
A will not by any ways maintain Sectaries. But the Subject ought to have 
Juſiice from us in a Court of Juſtice, Foz thzee cauſes, my Conſcience and Judg- 
ment do lead me in this Caſe, that this return bere is not good. 

Firft, the Statute of 1 Eliz. is a penal Law, and ſo they are not to examine one 

upon Dath upon this Law; thereby to make him to accuſe þimſelf; and this was 
Leighs Caſe, 10 Eliz. b:foze remembzed, noluit jurare, therefoze be was commit: 
ted, and delfvered by the Judges ok the C. B. upon bis Habeas Corpus; and ſo was 
Hindes Caſe, 18 Eliz, 
A ſicond cauſe which doth ſatisfie my Conſcience, when they demanded the Ar⸗ 
ticles, they ought to have had of them a Copy. The ſaping of Bracton doth ſatisfie 
me, being this, (S) Jura Ecclefattica limitata, infra limites ſeparatas. Ak they do 
exceed them, then a Pꝛobibitton is to be granted. 


Term. Hillar, 
13 Jac. B. R. 
this matter 

moved again. 


Alſo to pzobe this, that they ought to have a Copp of the Articles. By the Sta- Stat. of 2 fl. 
tute of 2 H. 5. capite 3. the Eccleſiaſtical Judge ought. to deliver to the party a Copy & capite 3. 


of the Libel ; and this to be ſo, foz bis better direction what to anſwer. Two 
reaſons there are foz their delivery of Coptes of the Libel. ; 
1. Firſt, that by this, they may know, wherber the matter, foz which they are 
queſtioned, be within their Juriſdiction, oz not. 

Secondly, that by this they may know what anſwer they are to make to the mat⸗ 
ters againſt them. 

And foz theſe two reaſons they ought to have a Copy delivered to them, The 
denial of which is againſt the Law, And this Law of 2 H. 5. is not introductivum 
novæ [egi-, but Declarativum juris antiqui. They have there but a circumteribed 
and a limited power, which they ace not to exceed, PE 

A third reaſon map be dzawn from the liberty of the Subject, the which is very 
great as to the impaiſonment of his body, and therefoze befoze commitment, rhe 
party ought to be called to make his anſwer, and if he be committed, pet this 
ought not to be perpetually ; if one ſþall have remedy bere foz bis land and goods, 
2 multo forti-ri, he ſhall have remedy here foz his bodp, fog beliverp of him out 
of Pziſon z being there detained without any juſt cauſe. J do much diflike of theſe 
Sectaries: Jn Leighs Caſe, there it was in caſe of Jdolatry , being committed 
kor hearing of Pale, and delivered by the Court of C. B. becauſe he was not 
lawfully committed; not to be taken pro confeſſo, his not anſwering, but we bert 
will not deliver them, as there the Judges did in 10 E'iz. Dyer. But we will 
re bail them; and they in the interim to make their application unto the Com- 
— in the Pigh Commiſſion Court, and there to ſubmit themſelves to 


, Croke Juſtice, We in this caſe here have p2oceeb:d Lento pede, we habe agreed 
o bail them (Curſus Curiz eſt Lex Cariz,) This to the Dbjection made, that they 
ire to examine upon Wath, as in the Star- Chamber, 
2 This is Inventio Diaboli, ad detrudendas animas hominum, ad Dia- 
um. 


Cutis. 


Is 


2» 
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Curia. We are all of us agreed here to ball tpem; but withal we abbile them 


in the interim to go and tonkbzm themlelbes. K. 
, Coke, Non expetientis, ſedi revetentia, as to the receiving of the Communion 


kneeling- 33 IS 
Dodderidge Juſtice. At they think they may examine them upon Dath, and not 
to deliver them a Copy of the Articles, yer hall ty ſitll be ſuffered to lie in @2tſon 
perpetually ; we will not Cuffer this ſo to be, but we will bail them until the next 
Term, and in the mean time to confozm themſelves. 
Coke. In thtir pzoceedings pere, there ie no conviction, netther are they ton⸗ 
vinctd byp2zoofs made. | pes. Ahn 
Coke & Dodderidge. Me will not here do as the Judges in life caſes did in Pyers 
time, there they did diſcharge them abſolutely ; but we bere will now only ball 
them, to appear here again the next Term; and \o'aecozdingly, by the rule of the 
durt, Bail was taken foz wem. ON 
Term. Trin. Qftecwards, (+) Termin. Trin. 14 Jac. B. R. This matter was moved again, and 
* * — 1 Harvey Senea!!c (v7 exceptions to rhe Return. 3 EI. 
moved agen. Cole. As d 4 hattet, befoze the return tend, This is a tetuen of anothis 

Term, and cher bt dther new matter happened in all this time. And therefsze 
this is to be obſer 72 fox a Rule, and always tt bath been ſo uſed in ſuch a cafe fo 
have a new Habca corpus, as of this Term, befoze the Return be read, 

And {o acco2dinicly upon the Serjeants pꝛaper, a new Habeas corpus was grant» 
ed by the Court, and a day given foz the Reading of the Return 3 on which bay 
Harvey Serjcart tun erteptlons to the Return, the ſame being, Quod Commiſs 
fuit per Comm!{onarios. pro caafis Ecclefiaſtie.s. The cauſe that being agked 
openly in the Court, whether they would confozm themſelves arcoꝛding to the 
Law of the Church, oz not? They to this anſwered, that they came thithef i 
ſatisfie the Judges: de B. R. and ik they effended afterwards in this, they would 
ſubmit themſelves, but made no other anſwer, to the queſtion fo them pꝛopounbed; 
either by wap of affirnitng oz diſaffirming the lame, and becauſe they would make 
no W anſwer to the queſtion, foz this cauſe ihep were be them committed 
again. | FEY 
. The Court upon this gave them a further time to make their return, ſo-a# they 
would and unto is, | * 5 
Tye Court was then moved to have Holt committed to the Wziſon of the Pat⸗ 
ſhalſep, being indebted to another foz a juſt and due debt. 

Coke. If it be foz a due debt, the Law is clearly ſo, that he is then to be commit⸗ 
ted to the Pziſon of the Parſhalſey3 and this app-aring to be co, he was accozdingly 
by the Kule of the Cotift committed to the Marshall. 

Afterwards Harvey Serjeant took two exceptions to the return, 1. The tom⸗ 
mitment being in this manner, (S) Take into your cuſtody the bodtes of ſuch per⸗ 
ſons, ard them keep until we ſhall rake further ozder foz their delivery, this is not 
juſtifiable, foz the lame ouſght to have been, until they chould be delivered by due 
courſe of Law, ; 

2. Becauſe there was nb Bill againſt the parties. 

Coke, Take the whole caſe touching matters of commitment; many times fbe 
parties are committed donec, the buſineſs diſcuſſus fuerit; This here is an ill 
caſe, it concerns the Law of God, (the cauſe) foz that they did not kneel, ad 
this is of a dangerous conſequence, their Bail is not diſcharged by that which we 
bave done befoze, we commanded you to attend the Archbiſhop, but did not diſcharge 
you. As to this manner of pꝛocteding, J do doubt of it, but no new Libel is 
to be. 

Dodderidge Juſtice, Whether there was a Libel oz not, it belongs not unto us fo 


determine this; they are there to deal with Bereſies and Schilmes by the Sta · 
tute 3 and this is a Schiſm, this is alſo the manner of their pꝛoceedings, and we = 
no 


— 
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not tu take notice, whether they pzoced there, in this caſe by libell, oz not; but we 
do know this, that the matter, faz which they were committed, is a Schiſae, 

Curia, Did all accozd in this; and adviſed them to ſubmit themſelves, and not to 
be (as they habe bern, wozſe then befoze) when they came there befoze them, to ſubmit 
themſelves 3 and therefoze, untill their ſubmiſſion, they are to remain in Pziſon. The 
reaſon, upon the firſt return of our Dpinions, foz their delivery, was, becauſe they 
were committed, upon the Statute of 1 Elx. foz refuſing to anſwer upon Math, be: 
ing the Dath ex Officio; and faz this cauſe, they were not to be impziſoned ; and 
io this unlawfully done by them; but it is not ſo here now, this being taz bereſie, 
we which ts hzrere, & pertinaciter hærete, and they have as good power and autho- 
rity, to commit foz ſuch cauſes, as any Court bath 3 and the cauſe foz which they are 
pere by them impaiſoned , is foz a great ſchiſm, and this doth pzoperly belong to Remanded 
them; ſo that their impaiſonment here is lawfull ; and thep ought there to ſubmit er Cariam, 
themſelves. And ſo by the Ritle of the Court, they were remanded back again to vichout tail 
the Pig Commiſſion Court, without any Baile taken foz them. 


Golde Plaintiff , againſt Death Defendant. 


Entred Termin. Hillar. 12 Jac. B. R. 
E „ 


ä T* an Action of Debt, upon a Bond of 300 J. being the Bond of an Appzentife ; Debi upon 4 
conditioned in this manner (S.) That if he did waſt his Paſters Goods, and that Bond. | 

this (ſhould be pꝛobed, by his Confeſſton under his hand in waiting, oz otherwiſe, and _ 5,888. 
{f within ther moneths after, ſat{>faction was nt made unto him, then the Bondto Nef. 227. 
ſtand, and be in its full fozce, it is cet fozth, that this was ſo pzobed, and that be 261. 


2 no ſatisfaaton to him, _ —— — | — Abr. 
pe matter in queſtion, and doubt in touching this ptoof; and 353. 
what kind of p3oof this ought to be; when und how to be made. 2. 


It was urged tos the Defendant, that by the condition of the bond, this ought to 
be pzoved by the appzentite, umder his hand; in wiiting oz otherwiſe; here it is al. 
ledged to bs waitten, but not pleabed to be under vis hand and ſeal; but the ſame is 
bis own confeſſion, alſo that this is not to be ſhewed here in Court, but to the par ty 
hirhſelf, and as to pzoofs, what pzoof the Lawintends. Se foz this ——— 
Coke 4. pars. fol, 74. b. in Palmers caſe, and Coke 6, pars, fol. 20. in Gregories Coke 4. 
Caſe; if it be ſpoken of p2oof generally, though there are many kind of pzoofs infol-74- 
the Law, pet this ſpall be intended the beſt pzoof, and that is by Jury ; and ſo ig r ce, 


10 E. 4. fol. 11. b. and 7 E. 2. Fitz. title Barre placico, 241. and Perkins in his 2 
chapter ok Conditions, 154, placico 791. Gregories caſe, 


. & 
wo the Plaintiffe, ig, was urged; wtth this difference, as touching pꝛook, (S.) 10 E. 4-fol. 
were by the condition of a Bond one is to pzove a thing, befoze Juſtices of the . — 
Price, and where befoze Juſtites de L. B. R. where the p2oof is to be made befoze 1 
a Paibate man, there the pzoof is not to be by Jury ; and here in this Cate, the re · 
e is to pꝛobe by the Appzentice himſelf, and no other pzoof can be. 
As ts the Dbjertion made, out of the reference of the pzoof to bis own confeſs Object. 
3 That here two Jues by this are offered, (S.) either, that be did not waſte the 

ods, oz that he did not corifefs the ſame ; and that thts bis confeſſion here, is not 
liffitient, bectuſe it is not ſid to be under his hand and ſeal. In anſwer to th s; Reſp. 
The pzoof here is good, h#bing reference to the condition, the ſame being, 
* pꝛobed by bis Confeſſion, under his hand, oz otherwiſe, that be bad 


waſted 


% 
bY 
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waſted the Goods; and that if upon notice of this grven unto dim, he did not pan, 
and then, &c. and this lo ſyewed accozdingly, under bis own hand, and pet pe hath 
not paid. | 
: "The:Court at this time gave no opinion, noz Judgement in this Caſe, but would 
be further adviſed verein, and ſo the ſame was bythe Court adjourned to a further 
time. to bear Arguments herein. 1 Ee um | | 
Termin. Mic. Afterwards (S.) Termm. Mich. 13 Jac. B. R. This Caſe was moved again, and 
13 Jac. B. R. grguzy'by George Croke, foz the Plaintiffe, and the onely point inſiſted upon, was 
—— touching this p20of, what kind of pzoof this ought to be, how, and in whar manner 
again. % be made; that tþ!'s pꝛoot bere is pzoperly to be made, in the ſame Action, and 
ſuite bꝛougbt; but otherwiſe it is where the reference is eſpecially io another kind 
7 R. 2. Fitz. of :p200f, as the Caſe is in 7 R. 2. Fitz. title Barre placito 241. befoze remember , 
tin Bar.plac- where the p2oof ts referred to no time, noz perſon, there the poof is to be in the 
mat 4 ſameſuite, the Book of 10 E. 4. fol. 1 1. Alblaſters Caſe, befozerememberd, the beſt 
r0 E. 4. fol. caſe inthe Law foz-this, the condition there was, that if he did ſufficiently pzove the 
Mblaflers matter, that then, &c. Wyat kind of pzoof this ought to be, there appeareth, Coke 
caſe, 5 pars. fol. 107, 108. in Bir Henry Conſtables Caſe, touching pzoote , where it ap- 
*＋ 5. pars. peareth wyat pzoofe is allowable by the Law, and what not; and where a pꝛoofe is 
fol. 107-108. to be by a Zury of 112 men, and where not. Put where pzoofe'is Kmited to be 
Conſtabl-ecafe, wilhin a certain time, as within a moneth, oz th2& moneths, as this Cale is; there 
15 E. 4. fol, the poof ought not to be by Jury, but by teſtimony of witneſſes» 15 E. 4. fol. 25, a: 
25. grees with the other Books, upon the fozmer difference, and 33 lib. Aſſiſar. placito i. 
”_— where the reference is, to pꝛoofe made by certain perſons; and Pr. Perkirs befoze 
er. Flacito remembzed, fol, 154. placito 791,792- having viewed all the Books, agries upon the 
Perkins, fol, fozmer difference, where the pzoof is generall, there to be by enqueſt, in the ſame 
154. placito ſuite, otherwiſe where the ſame is rfpectally referred to times, oz to perſons certain 
751,752. befoze Whom poof is to be made. 
Nt 8 In this pꝛincipal caſe here, the condition is, that if be do waſte the Goods, and 
this p2oved, by conteſſ on, oz otherwiſe, pe then to have the moneths to make (a: 


_.  tisfaction. cl | ; 
Ex. In 32, and 33 Eliz. in the B. R. between Cragge and Griffin, in an action upon 


21-33 
* craege the Cale foz 5 pꝛomiſe; two were in controverlie upon a wager foz running. At 


2. Gri- was ſaid, that the wager was got by defeit; the pther ſaid, give me 1 s. and if you 
tan pꝛobe, that this was gotten by me, by deceit, will give unto pou 5 l. foz it; up: 
on this pe took the ſhilling, and the other bzopght bis Action upon the Caſe upon an 
aſſumpfit, foz the 5 l. and laid in facto, that be-had-gained the ſame wager, by dif- 
ceit z and adjudged that the,pzoof.of ibis deceit, in the tame ation bzought foz the 
5 |. is ſufficient ; and there in this caſe, Wray chief Jaſtice, took the difference, when 
the pzoof was generall, and where with a reference, to time, and to perſon , where 
the poof is generall, there the ſame-ought to be by Jury, foz this is opuma prodt- 

tio. 12 . to £4 

298&308E/iz. And lo was the Cale, 29 & 30 Eliz. in the C. B. Glemman, and Browns Cale, lu 

— debt upon a Bond, the Condition was, that it he payed to the oblige ſo much. 

—— in 6. moneths, after þis return from Venice, pꝛobing this, ye pzoved the ſame under 

25 © the hand of the Duke of Venice, this was held to be no{uffiftent p2oofe, but that the 
ſame ought to be by Jury, But here this Caſe doth differ, the condition being, if 

| p20ved by bis confeſſion, oz otherwiſe. 
Ojeg. s td the Dbjection, which bath been made, and that very colourably, that this 
Reſp. confeſſion ought to be intended, and a confeſſion in the Attion. But this is not to be 
ſo, but it is a Confeſſion under bis own hand, and this is good, and __ — 


" Hilliway and that every man is eſtopped, to ſap any thing againſt bis own —_ in aCaſe 


Tedcaſes caſe, coding to the fozmer difference, it was here in this Court ſo adjudged, in 10 
B. R. betwen Holliway and Tedcaſe, upon an Appzentices bond alſo, And if ” — 
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ſhould not be ſo, no remedy would then be had, upon an appzentices bond; and here 
in this caſe it is their own agrement, to pave it ſo, & modus, & conventio vincit le- 


m. 

1 Doddericg: Juſtice. The wozds of this condition, are, If wait the goods, &c. then, 
and t okten, ccc. pꝛobed by his Confeſſion, oz otherwiſe howſoever, and wis is as 
generall as the ſame map ve. 

Haughton Juſtice. This reference of the pzoof Is particular in this Caſe , tbe 
ſame to be, by confeſſion of the party himſelf, oz otherwiſe, no evaſion can there be 
out of this ; if it be not to be a confeſſions in the Action. 

Croke Juſtice, This is to be obſerved faz a Kule, that if the iNue be, whetber 
due poof, oz not, in facto, the Law ſhall then fry, and determine this per pais, but 
where it is upon the validity of the pzoof, whether the ſame be good, oz not, the 
Judges they ace to try, and determine this. 


Dodderidge Juſtice. The Caſe remembzed, in 33. Lib. Aſſiſar. placito 1. is a no: 33 Lib. AC 
table caſe, and no difference there is betwen that Caſe and this Caſe now þere in que 1. 


ſtion 3. there it is, it rent be behind, oz waſt done, and that 8. men to habe the view 
of it, it is there ſhewed, that the rent was behinde, and that 12. men had viewed the 
waſt ; and therefoze he entred; the condtiton there was, if pꝛobed by 8. there 12. 
did view, but it did not appear, that they viewed it by Writ ; but they under their 
hands, did teſtifie, that the land was waſted ; and this there adjudged, to be a good 
pꝛoot, the which caſe over: rules this Caſe now here in queſtion. 

Haughton Juſtice, Notwithſtanding, generally, pzoof ts to be by a Jury; but pet 


if the Caſe be particular, there this pzoof ſhall be, as it is in 10 E. 4. fol. 11. by 10 E. A LIT. 


Littlecon, if to be pzoved within 3. moneths, this is not to be by Jury, becauſe this 


cannot be done in ſo ſhozt a time, 7 R. 2. makes not much to this Caſe, two things 7 R. 2. 


are there mentioned to be done, but it comes not there to pzoof by two witneſſes. 
2. Caſe is not put upon a general pzoofe, but upon a pzoofe by confeſſion of 
party himſelf, and this is to be intended, a perſonal Confeſſion. 

Croke Juſtice, A one be bound to pay ſuch a ſum of money, within 10. dayes af: 
- ter the death of I. S. this pzoof is not to be by a Jury; ſo where it is referred to the 

lives of parties, oz to other Circumſtances , this not to be tryed by Jury; but the 
Law ſhall here adjudge, what pzoof is good, 

Dodderidge Juſtice. As this condition here is, it is altogether to habe this pꝛo⸗ 
ved by Jury (this being, from time to time, and as often, &c. he may make pere Sun- 
dzy Spotles. 

Croke Juſtice. The matter in this Caſe that troubles me, is, whether this Con- 
feſſton were gained by reſtraint, oz by any undue means. 

Dodderidge Juſtice, & Curia, Ye may then as to this well take Aue, that 
either he did not confeſs the ſame, oz that pe did not waſte oz imbeſil any of the 
Goods, and then pꝛoof ought to be here by verdict ; but no ſuch matter there is in 
this Cale; and ſo the whole Court agred herein, that bere was good pzoof made 
accozding fo the condition, and that ſo the Plaintiffe bad juſt cauſe of Action ; and 
_ by the Rule of the Court, Judgement was entred foz the Plain: 


Afterwards , Hutton Serjeant, did ſhew unto the Court, that the Defendant A wricor 


had bzought a UUrtt of Erroz, upon this Judgement, and ſo mov:d the Court, foz Error. 
dap of Execution, this being in the nature of a ſuperſedeas; But in verity, this 
t of Erroz was bzought, and the ſame returnable, the ſecond return of the next 


Coke chief Juſtice, By s and 6 H. 7. Af a UUrlt of Erroz bath a long return, 3 6 8. 7. 


then Execution ſhall be Gzanted pzeſently. Mo cauſe there is bere in this Caſe to 
have a UUrit of Erroz. But this UUrit of Erroz being returnable the nert 
Term, by this it plainly appears to the Court, the ſame to be onely foz _— any 

I ere⸗ 
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therefoze to be no ſtay of Execution. But if he had bzought bis Writ of Erroz re- 
— 22 the ſame Terme, then this ſpould haue ben a ſuperſedeas, us to the execu- 
tion. * 
The whole Court agred þerein, that as this UUrit of Erroz is here bzought, the 
ſame is wo ſuperſedeas, to the Execution, being onely fas delay, and without any juſt 
cauſe z and therefoze by the Rule of the Court, execution was Gzanted to the Plain 
tie, accoading to bis Judgement, notwithſtanding the UUrit of Erroz. 


The KIN G, againſt Copell. 


A Quo wat- 15 a Quo warranto, againſt Arthur Capell miles, foz clatming of a Parket; who 

pleaded to.this, tbat b#clatmed the ſame, by Letters Patents of King E. 3. who 

Gzanted this per literas ſuas patentes, unto the Abbat of Glafingbury 3 But doth not 
plead, Hic in Curis, Prolat. as he ought to doe. 

Sir Francis Bacon the Kings Attozney, did confeſs all this to be ſo. Upon 

Z. Hatton moved the Court to habe Judgement foz the Defen- 

Dodderidge Juſtice, The Patent of Ring E. 3. be pleads not hic in Curia po- 
lat. The firſt Abbat dyed, the ſecond Abbat vyed3 the third Abbat, named Whiting, 
under whom, &c. 

The Attozney ſhewed the Statutes of 3x and 32 H. 8. and the Letters Patents 
made unto William Capell. 

Dodderidge, Fotwithſtanding the Confeſſion of the Attoznep Generall. Pet 
tbe Judgement is vurs 3 you cannot now plead, after the Confeſſion of the Attoznep 
Senerall. But pet, as amicus Curiz, pou may ſhew anp matter in Law, to us; The 
Court all agred herein. 

Dodderidge, The Patent is here in Court. But pet this doth not appear ſo to 
us judiciallyz becauſe the ſame is not pere pleaded, Hic in cuna Prolat, 

Hutton then mobed the Court, to have this amended. 

Dodderidge & Haughton Juſtices, mobed the Attoznep Senerall, foz his conſent 
perein, otherwiſe it cannot be amended, and without amendment, Judgement ought 
in this Caſe to be given foꝛ the Ring, and againſt the Patente. 

Afterwards, at another time, this matter was moved again---and- -- 

Coke chief Juſtice, Poved the other Judges, to habe a Rule entred in this Caſe, 
to this purpole 3 That the opinton of the Court was, that the Plea in Barre here 
is not good, neither in the manner, noz pet in the matter of it; and accozbingly, the 
Kule was ſo entred, otherwiſe this matter hereafter, might be evidence againſt the 
ing; foz the pzeventing of which, this Kule was thus entred, by the D2der and di⸗ 
re&ton of the Court. 


Slade Plaintiff, a — Tompſon 
Defendant. 


2 Cro. 374. Entred Hillar. 9 Jac. B. R. 

_ ' Rot. 5 30. 

1 Ro. Abr. 

1 N an Action of Treſpaſs and Ejectment foz a Peſruage in Surrey , called the 


Tretpaſs and 1 Walinut-Tre ; upon Non culp. pleaded, the Jury found a ſpecial verdic, upon 
Ejectment. which 
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for the De- B- fo nd cauſe! — elde Eſt ate i 

fendant,8ec. ner; andthat Judgement ought 1. 55 to be given foz the W —1 at 
dingly e Rule of ie Court was, Quezens 'Nilcapiar per billam, 


„k In an actor upon the Caſt egatni bab & eme, fox wozds W 
the 
Man: feeundary, Clench, and the other Cierks is the! — all faid, that in 
Cale the Pusband is not to be found tiilpable, becanſe nothing is lald to bis tha 


the berdick here was, that they were not ulitp. 
Curia, If a teme ſole doe a Treſpaſs, and then takes a Pusband,.tþe courſe in 


Eule. ts, that both of” them, the- Baron and feme , do! ſay, that the Wife is no: 


pA Abe juſtice. In ibis pꝛinctpal Caſe foz the wonds, it is as if they cyould 
ſay, That the Clyent and his Aftoznep are not Guilty; this is good there, and and fo 
bere: As ko the Puoburid the verdict is bord, good foz the Wife alone the Pus« 
vand tor Guiltp. The 


—_— 8 


Pat ll Termin. Trit. 13 Fat. N 61 


Tye Mule of the Court was, that this verdict is good, as to the Wife, who did 
ſpeak the words but a vord verdict as to the Pusband, being onely named and 
fopned foz confomitp, and nat otherwiſe; : 


Haver Plaintiff, againſt Gibbons 
ere 


8a Wit of C1702 to eberdes Judgewont given 
| er | A by in the C. B. in whtch be had 


* 3c bis: Bill 
Judgement z upon which ent a of Erroz was bzought, and the ercoz 
afſigned was, becauſe be had found no Pledges. | oO $478 

Cur a, This is a clear Erroz, and to is 12 Eliz: Dyer, fol. 288. placito 33. where 12 Llx. Dyer, 
fag; defult,of Widgro,the Avdgement wasxeberſed |, e. 

And ſo was there a Caſe, Termin. Mich. 11 Jac. B. R. Vaughan Plaintiff,agajnſt Term. Mich. 
Delahay Defendant, in a UUeit of Errozto geverſe a Judgement given in che C. B. 1. “ . 
in Debt z the-Gcr02 aligned wag, becauſe no Medges were entred upon theDaiginal 
UQDrit in Debt, and fes that hy El. Dyer, and 9 E. 4. f. 27. every Plamtiff 
ig do be by b's Pledges; the reaſon. of this; herauſe he is to be amerced, if Aube- 
ment be given againſt bim; and ſo faz this cauſe it was there held per curiam; that 
e Pledges, the Judgement was errontous, and foz this cauſe the 


ſame - r , 1 2 . WE TE 784 WL . 
A Eutia: In the pzipcipal Caſe here, Pledges map be encred when the party will, as 
ppears by 18 E- 4, fol. 9. where it is held by ali the Judges in B. R. That, in any 
{1 02 UUrit, where Pledges are 1eft out, that the party at any time, banging this 
Bien, may Ode DIOPges, foz. that this is in the diſcretion of the Judges, and is but 
er o l 3-1 14 0 N 363 090i.) 17/24 EN! 
And with this agrees 2 H. 7. f. 1. where a Cate was mobed in B. R. one ſues a 
Bill againſt another, in C:fiodia Mareſcalli, &c. after arlance the Bill was 
wowed, and no Pledges found tu purſue, UQberher be might then, (being in ano- 
Term) put in Pledges 02 not; and Huſſey being in Court, by oy Le 
ledges: But ye tpere took a difference between a Bill and a : She 
rit being, Si querens ſecetit ig ſecurum, but ſo is not the Bill, whe: of | 
- Jathis pꝛinctpal Caſe, another matter was moved, being this, That this being 
in. a Declaration upon a UUrit of Pativilege, and no Pzivilege found: At was urs 
d, that if he appear, this is good, and not to haue an Attachment of Pꝛiuilege to 
ung him in; if pe appear gratis, this is good, without any Attachment; if a Ca- 
pias be awarded to take one, foz to make his appearance at ſuch a time, and pe ap» 
pears, the Capias not returned, 


Curia. This his appearance gratis, is good: But as to this laſt Errog, Curia ulce+ 
rias adviſare vult. 


7 
- 


in the C. B. the Caſe appeared 1 Rat. 204 


Ball Plaintiff, againſt Collis 
Defendant. 


Pa caſe of Pzeſcription, Nota, by 
Coke chief Jaftice. Af one pzefcribes to bave the dying of all, the Clothes in A Preſeorari- 
ſuch a place, be ought bere of neceſſity eſpecially to aver, that be is ſufficrent foz to on wich an +- 
drethem; as the cufiom that ont hathin Torceſter, to habe a common Bakebouſe, he nom, of 
wWgbt to aver, that yisDven there is ſuffictent to ſerve them all, and this was Sir Torcefler, tec. 


Gorge Farmors Cafe againſt Brook, Mich. 32 & 33 Eliz. in B. R. 1 Ro. Rep. 


— Trin 2 K a Fart Ill 


** 6 Uxor ee. int C arpeiter” 
De 


CNL 


4 &@UWrit of Erroz, apa hae ares ts the C. 
== < 72 Hate foz ſcandalous . 
1 b r upon Non culp; pleaded, a berdiet was 


$. 6 ſunt inde culpabiles 412 
5 5 everſe 1 ö . — 


I ipſi ane nd age IG 24 — being ſpoken. by the 


_—_ mM" med. 11117 ' - | 111 .< 
Mich. 32 * — {t held-in: a'Caſe which was, Mick-32 & 33 Elf. k. R Rot. 


Elz. nc. Stanley againſt O, beſton Ntendant, in an Acton 
7 : againſt baron & ſeme, und the e 


upon Ne — FOND, we Jury fond, Qqod'ipfi func MT TY: Judgrmen 


— 
N een , Termin. 


Term. Trin. Trin. 37 Eliz. and r t, which Ene 
but that the Judgement was 


37 Eliz. c. as ere ober · ruled by all the Judges to be no Grroz, 
welf given, and ſo the fame was theme affirmed 4 Ano upon this pivent ewedtn 


Conti, by Or. Man, ſecundar 
ers Sr eee 
m a 0 our, 
affirmed, Gr. Fudgemetit was affirmed.” a 
Nom, — chief JuRice. 1 If one be delivered 
ROS a in erect 


Berry Plaintiffe , againſt Perry 
Defendant. 


Entred Mich. 12 Jac. B. R. 
Rot. 386. 


N no&perfozmance of an Award, ths Ca; append 
tobe this, The Defendant was bound in a Bond of 100 l. to fiand to the Mb 
* ; trimtnt of four men; of ati Actions, 8c. Ita quod, the ſaid Arbitriment be ſo 1 
bo. 8. and delivered in waiting, under the Pands and eats of theſe four, ax of any thx 

wem; th2e of theſe Acbitratam wms the Award between the parties, and M, 


92 e ud the ſame under thei Pands and Seals of theſe th: An Agton of AE 
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— 


bzought upon this Bond, to not perfozmance of the Award made. 

To —7 Defendant pleads in Bat, that the Arbitratozs made no UTard, and 
ſo no 
The Plaintiff replyed, and ſyews the ſubmiſſion, as befoze ; and alſo ſhetus, that 
the of the Arbitratozs did make an award, and did deliver the ſame under their 
Pands and Seals, the which the Defendagt þath not perfozmed, unde actio accrevit. 

To this Kepication, the Defendant demurred in Law. 

So that the onely point inſiſted upon, was, UUhether this award here ſo made by 
thaee of the Acbitratozs, and delivered under their Hands and Seals, be an award 
well purſuing the ſubauffion, oz not. | : 

The Court, upon the firſt moving of this, was of Dptnion, that this award is 
to be made by four, but the ſame may be given vp by any the of them. 

Coke chief Jutilice. Thze of them map ſubſcribe, but not make this award clear: 
ly; four are to make the award, 62 elſe the ſame is not good, 

Dodderidge Juſtice, Ftrit, The Submiſſton is to four, and referred to their power 
to Arbitrate, ſo as the ſame award of the ſaid Arbitratozs, be made by four, oz by 
any thze of them, given under their Pands and Seals. : 

The whole Court at this time, upon the firſt moving of this, ſeemed to be ſironglp 
of opinion, that this award, upon thts ſubmiſſion, ought to be made by all four of the 
Arbitratozs, but the ſame may be well ſigaified by thz& of them, otherwiſe there 
ſhould be an apparent repugnancp. 

Coke, 8 matter reſis upon this part (made) we will ſ@ the Books, and be 
better adbi 

Dodderidge. (made) ought to be referred to the four, and the ſignifying of this 
award, to theſe four, oz to any tive of them. 

And. ſo without ſaying any moze at this time, Curia adviſare vult. 

Afterwards (S.) Termin. Mich. 13 Jac. B. R. this Cafe was moved again, and re,m. mich. 
urged foz the Plaintiff; that this award is good, and that by the wozds, four 02 13 Jac. B. R- 
tee map make the award. N KC. 

Coke. Four are to make the award, ita quod, the ſaid award; this is ts be tbe 
ſaid award, made by four accagding to the ſubmiſſion. 

Haughton Juſtice. By any four oz that of them to be made, indented, and delt- 
bered, under their Yands and Heals; whether this refers to four oz thaee, ita quod, 
the ſaid Arbitriment, 8c. here it may be in ſuch a Caſe well diſtrzbuted to four oz 
to thas, but not fo in this pztncipal Caſe, where the reference is unto four, and this 
way the whole Court ſ&med to encline. 

Cake. All the point and dificulty reſts here upon this wozd (made : ) This ſhall 
be by four, and to be delivered under the Pands and Heals of four oz thze. 

Dodderidge, Four to make this award, and thz& to put their hands to it, and ſo 
by this ſenſe all the wozds ſiand well together. 

Coke. There is pere a clear Kepugnancy in theſe wozds. 

Dodderidge. But this Kepugnancy, with this Conſtrugion, ſhall be made good. = 

Coke. Pet there is a Kepugnancy pere: It is clear, that four ought to make 
the award, pet his meaning peradbenture was, that thag might make the award as 
well as four, but we are not now to judge upon his meaning, ſo as the ſame award 
be made by four, and put in wziting by thz# : The one may be a Plow-man, oz may 
have other buſineſs, ſo that be cannot ſiay the waiting of it. I 
 UUbere it is left generally to be done, the common people call the making of it, 
lhe waiting of the ſame 3 ſo four map, and ought to make it, but th2& may waite 
and ſubſcribe it: The ſubmiſſlon vere was to four, ita quod, the ſaid award, &c.this 
fo be of the four; Natura non facit ſaltum , Nec ats facit ſal tum, ita quod, the ſaid a- 
ward and Judgement, and this to be by four. | 

George Croke fog the Plaintiff, infozmed the Court of a direct Paeſident, ad- Term. Paſch, 
iudged contrary to this they ſeemed to hold, which was, Termin. Paſch. 8 Jac- B. R. 8 Jac. BR, 


Part III. 


Rot. 64: between Girling and Sallows : An debt upon an award, the ſubmiſſion was 
to four, ita quod, the ſaid Arbitratozs, oz any thze oz two of them, do make their 
award of the Pzemiſes in weiting, under their Pants and Seals; the of them 
made the award, and this award adjudged to be well made: But a UUrit of Erroz 
was bought, and the Judgement reverſed, becauſe it was not ſhewed that this a: 
ward, ſo by them made, was under their Pands: And it was urged, that arbꝛtri- 
mentum, eſt arbitrium boni viri, and therefoze the ſame is to have a favozable ſenſe 
and conſtruction tobe made of it. : | 4021 

Coke. J will be adviſed of this Pzecedent, cited to be adjudged in point, and J 
will ſ& and peruſe the ſame, and ſo foz this time it was adjourned over, witha Ca- 


ria ulterius adviſare vult, 
Term. Paſch. Afterwards, (S.) Termin. Paſch, 14 Jac, B. R. this matter was moved again, any 


14 Jace B. N. Jong argued, (S.) 
A Br Sidnam foz the Defendant, againſt the award: 

And by Whitlock foz the Plaintiff, that the award was well made, being by thꝛa 
of the Arbitratozs, and the ſame well purſuing the ſubmiſſion: The Authozity 
pere given to the Arbitratozs, eſt poteſtas alternativa, the ſame being to four oz to 

9 E. 4.f.43.b, tha of them, and in the nature of a Commiſſion, being poteſtas Delegata, 9 E. 4. 
fol. 43- b. touching Arbitratozs; a good Caſe, ſhewing of what things they are 
to Arbitrate, and where {tis ſaid that an Arbitratoz is a pzibate Judge, made by 

Touching tÞe parties: And as touching Powers, they are of the ſozts,($.) 

powers. 1. Firft, D2dinary powers created by the Law. 

2, Delegate powers, by Commiſſion : And, 

3. Thirdly, Arbitrary powers, by the Parties. 

4 Eliz. Dyer. 4 Eliz, Dyer, fol. 217. It is there ſaid, that to every award there are five things 

217. K. incident, (S.) 5 | 

1. The matter of the Controverſie, 

2. The ſubmiſſion to the Arbitratozs- 

3. The Parties to the ſubmiſſion. 

4. The Arbitratozs themſelves : And 

5. The making of their award. 

Dz everp award conſiſis of two parts, (S.) 

1. The matter of the award: And, 

2. The manner oz fozm of the award. 

Do as the ſald award: This hath reference to the matter, but not to the man: 
ner of the award: And an Arbitriment ought always to have a benign and a faboza- 
ble conſtruction, the ſame being accozding to its definition , Judicium boni viri, ſe- 
cundum æquum, & bonum, and therefoze to be conſtrued favozably. 

And here it is, ſo as the ſame award by them, oz by any thz& of them, be made 

*and given up: This power of making is matertall : And this, by theſe wozds, is 
given to them four, oz to any the of them; and that by the fozce of this (ita quod) 
_ is coaditionalis dictio, & coaRiva , coact ate precedentium, & denotare mo- 
um. 

Coke chief Juſtice. Jf Kepugnancies are here, as in the Caſes of Antereßt, 

= is to be looked into, and to be weighed: A will look upon the pꝛecedent 

Cited. 

Docderidge Juſtice, UUithout all queſtion, the meaning of the parties here 

was, that this award might be made by them four, to whom the ſubmiſſion was» 02 

to any thae of them: It is oe thing to make an award, and another thing to make 

this in wziting, and to deliver this up. . 

Haughton Juſtice. The p2eſident fyewed expounds the authozity. 

The Court ſemed now to be clear of opinion, that the meaning here was of i? 
parties, that theſe four, oz anp thz& of them might make the award. 

Coke, J do as pet ſomewpat doubt of this Cafe, becauſe pere is but an * 


pl 


— 
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WP, and no intexeſt, no ſuch repugnancies ſhall be material in caſes of autho- 
rides, as mCales of WMtereſis, to aake a thing void. 
And lo this Cate was again adjourned, foz the Court to be better adviſed here- 


in. | 
N. this Caſe was moved again, and argued by all the 


Judges. 
1. Haughton Juſtice. Kecited the Caſe as befoze, 
In this Caſe Audament ought to be given foz the Plaintiff, The point here 
vnlp is this, whether by this ſubmiſſion user haue power to them given as well 
as bur to make the award; this power they have, and this award thus made by 
thace of the Arbtiratozs,is a good award, And to p2ove this, it reſteth upon the con- 
ſirugion of the Bond. The firſt part of the Condition is foz the perfozmance of the 
award of four if he pad layed there, and ſaid no moze, then they all four were to 
have made the award, but he pzocreds further with an (Ita quod) the ſaid award by 
them, os by any thzee of them be made, and if this ita hall give anp conſtru⸗ 
gion to the pꝛemiſes, is the ſole queſtion nato to be diſcuſſed. And as tu this the 
ita quod here bath enlarged their Authozity giv?n unto them by the firſt wozds, 
and al co this (ta quod) bath bere explained theee things. (5) 

Firſt, Who ought to be the Arbstratozs. 
Secondly, Jn what manner thetr arbiteiment is to be made. 
Thirdly, The nme befoze wþich the award oaght to be made, | 

And all this lands well together, and map well be made pareel of the firſt part 
of the condition, and may alſo well; explain this, ſhewing thereby what ſhould pze- 
tat; Aud this is the nature of an (ia q:0d,)-which may either reſtrain o2 enlarge the 
pzemiles- And this ſenſe doth wall aceozd with the rules of the Law fox that, ex 
precedentibas & conſequentibus, optima fit conſiruct io. | 

Pere in this Caſe pe is not bound to perfozm the arbitriment of four, but with an 
(Ita quod) that this be made by them four, oz by any thzes of them, of the ſaid Arbt- 
tratozs, 02 any thzee of them; the ſame arbitrtment of four, oz any thzee of them; 
thefe ace dhe wende of the condition 3 and if this award be made by thzre, pet by 
theſewozds it wall be the ſame arbitriment, and ſo this is a good explanation of th: 
wer words, and that this ſhall be ſo, may be pzoved by many Caſes. 


35 Aſſiſar. placito 14, Lands are given to B. and to his beirs for ever, (if he haut * 
p 


heirs of his body) and if he habe none, this to revert again te tbe Grit doncg, pere 
nen quod doth reſtrain the peemiſes, So this particle ($1) ſometimes doth ex: 
huis, ſometimes it doth expound, amidge, and explain. 


- 


9M. J. fol. 6. Land given to Baron-& Feme, bæredibus eornin, -& altis Feredibus; 3 H.. fol.6; 
without 


u de Dusband, $i dict haredis, of the Berem and Feme would die 

N This a in dur Caſe, thers dicti haredis taken fag heirs of the body; the 

ſean conſteuction as bere. 0 bere in this Caſe tbeſe wo2ds'mgke fox the Plain- 

iſs here it is named the ſaid arbitriment tt be made by thꝛee, on 

i ) ion makes all thewoads to frand well-togetper; and to agree with the 
. Law. | | | 


2R. 3. fol. 18. By Huffey, Fairfax and: Catesby Juſtices ? tu the @xchenuer 
Ganter. If tbzet, and another manſubmit<enſelves to the award ofone, of all 
nun demands berween them, - mbo bath puwer by this ta make an award of ali 
ns which the thꝛe have againſi the fourth;/joyntly, oz of every mattet, which 
t we thar hath againſt ihe other; At he award that one of the thec all gibe 
lomething to the fourth perſon, and tpat the other two wall be quit, and where hs 
ns that the fourth perſon owes to one of the hz the be 


it-iv ſufficient dog bert thin be 
— en 7 


Afifar. 


to 14. 


2 R. 3. ſol. 18. 


e 
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and to put a perfect end to matters of Controverſtes in queſiten3 and tperefoze in 
maintenance of ſuch awards, a reaſonable conſtruction is fo be made of them, and 
f do it was in the Caſe ot 2 K. 3. fol. 18. And to make this moze evident, it appears 
bite 5 pars, C lle 5 Pars, fol. 103. in Hangates Caſe, that an abitriment is to be taken accozding 
fol. 103, to the true meaning of the parties, notwithſtanding the wozds of this do enifozre it 
Haughtons other wile; and ſo it ſhall ve here in this Caſe, where the award made by thzee is a 
Caſe, good award purſuing the ſubmiſſion, and ſo ougbt ts have been perfozmed by the 
AB "Defendant ; foz not perfozmance of which award.'the Plaintiff here had'jtuftcaviſe 
A of Action; and ſo Judgment ought to be given fox him. 6G, 1 
3 | 2. Dodderidge Juſtice Agreed verein, that Judgment ought to be giben kotz the 
2% Plafntiff. By the condition of the Bond, ye is to ſtand to the award of four 77 quod, 
tbe ſame award of the ſaid Arbitratozs, oz any thzee of them be made and g ben in 
waltung befoze ſuch a dap; theſe wozds at firſt do ſeem to have a ſhew of contra: 
diction in them; and to carry this Expoſitlon, ſo as the ſame to be made by four, 
-and not to be made by thzee. But the difficulty is not great, if you will corſider the 
context of theſe wozds, no ſpeech being of an arbitriment fe be made, until thep 
come to theſe wozds, (S) by four oz by thzee. 4. 
As touching arbitriments, theſe grounds are to be obſerved; Jf there be am 
contradiction in the wozds thereof, ſo that the one part cannot ſtand with the other; 
the firſt part ſhall ſtand, and fbe other be rejected. But if the latter be but an 
19 H. fol. 35, explanation of the fozmer, there both parts ſhall ſtand. In 19 H. 6. l. 37. It is 
there ſaid, that Arbitratozs are Judges; here they bave only an Authezity, and 
therefoze the ſame ought to have a favourable expoſition ; beni eſt judicis, lites 
dirimere, Bracton, and this which is the cauſe of Juſtice, is not to be made the tauſe 
of injuſtice; S0 bere in this Cale, this which is the cauſe of peace is not to be 
made the cauſe of ſuit and contention. | 


Arbitrimentum eſt boni viri arbitrium. 
As to the wozds pere, they are to have ſuch an expoſition which may lawfully 
Commenta- ſtand with the act done by them, and with the wozds alſo. In Ploweens” Com- 
ries. _ mentaries in Throgmorton and Tracyes Cale; The intent of the parties ls to be 
Traces Cat. taken, if there be no abſurdity therein z'ſo pere in this Caſe, 
As tothe woꝛds here in this Caſe, (ita ſemper quod.) 
- Firft, Four are elected, the Dbl/gation to ſtand to thelr award; «fterwards 
. there comes a modification, (S) (ita quod) the ſame award, (what award is this?) 
3 not of all four, but ſo as the ſame things compzimitted unts-them; Tbe f. 
4 award hath reference pere to the things to them ſubmitted, not to the perſons 6 
f which the ſubmiſſion was, this comes in afterwards, where he ſpeaks of that which 
is to be done; and this to be by four oz thzee ot them; and ſo- the ſenſe of theſe 
words are, (S) So as the ſame award of the things compzimitted be mad? byfour 
0: by thzee of them. Epe ſame award of the caid Arbitratozs concerning the pr 
miſes be made, (if it be demanded by whom) thls to be deu. 
- Theanfwer is, By them four; e by any rhaee of them. SE 
And fo by ſuch conſtruction theſe wozds are plainly expounded. And if you will 
lap the parts of this together, it will then be manifeſt that by theſe wozds here, 
thzer habe ag good power to make this award us four babe. And this (Ita q 
both modifie their power firſt to them giben; and Here by this be doth explain dime 
ſelf in what manner he will be bound; and this is cbident by thts conſtruction. 
That the ſane award doth not include the perſoos, but tbe thing ſubmitted. 
2 R. 3. ſol. 8. ward is called arbitrium boni Vi. i, and the fame” is not to be taken trfcr!s, "but 
9 6. fol. largely in the point of ſubmiſſion, actoꝛding to the intent of the parties ſubmi ing 
bs 4 ** and/arco2ding to the power giver unto tbem. And this apptari to be ſo by 2 R. 
fol. 18. befoze remembzed, and by 19 H. 6. and 22 E. 4. fol. 25. I 4 


2 
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im, and 36 fl. 6. 
e. which 


is, whether this be joynt oz ſeveral, and whether ſhece be any repugnancy 
wozds oz not? prima tacie, there ſeems to be here ſome kind of contra: 
theſe woꝛds 5 but yet upon a moze firict and perfect biew there is none, 
and in this it is like unto an optick Glaſs. | 

bis arbftrement bere is good, well made, and purſuing tbe ſubmiſſion. In this 
— J agree in omnibus with the reft that babe argued, and that foz theſe rea- 


e it is the office of every interpzeter in all Caſes, as well divine ag Reaſons. 


. 


— 
humane; fo find the true intent and meaning of the parties, if by any wap this map 
be, und when this is once found out, then be ought ſo to marſhal the buſineſs, thar 
he ſwerbe not from the rules of Law. And here the intent is very apparent, that four 


u thzce were to make this award; fo that his intent is plain and perſpicuous.:The The Biſhop 
of Norwiches Caſe here was this, he made a Leaſe of all the demeaſnes of of Norwickes 
Pannoz to one Derrick, in.25 E. 8. and further of Norhelmes, granted unto © 


An the keeping of the Park; what is the office of = Judge pere, to gatþerthe in: 
iy - tent 


2 


S * 4 
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18. tent of the party, Ar was adjudged pere in this Cale, that the Park, the ſoil thereof 
d:d"not'paſs, bur the cuſtody of the Park only. There the firſt woes do turty ul 
yis demeaſnes, and the ſoil of we Park alſo, Tut the f woads do Il mit 
in what manner he intended this to de, and do allo qualtſie yis Gzant, ' 5 hete in 
this Cate the ſubmiſſton is to four Arbitratoas, (Ita quod) this explains pis mean: 
ing. Lo this piirpoſe was the Caſe. . ** 1110 2 C108 
Bil. 24 Eli. Hil. 34 Eliz. in the C. B. Rot. 120. Between Carter and Ringſtead, the Cate 
Sb. Ra. 110 of Odiham remembzed, 8 pars, fol. 118. in Doster: Bonhams Cale, conflruction 
. there of all the wozds. 1. There were general wosds which paſſed all his lands, 
— woꝛds ſubſequent did well explain the fozmer 4 and ſo it ſhall be here in this 
Ca e. 8 4 L 41 4 199 5 & 8” i ' | 
2. A ſecond reaſon grounded upon the difference-between an authozity aud an 
intereſt. In caſe of an intereſt it can pardip be ſevered oz divided; {1 . 5; 
Brafon. Btacton. Nihil tam conveniens, eſt naturali . &qaitati, quam voluntatem domini; 
volentis rem ſuam in alium transferre, ratum habere . Pete we are in Caſe at an 
Din. 31 Hs. guthozity. To this purpoſe there was a Cale, Trinit. 3 1 Hl. 8. Rot. 4.20. Ben- 
Rot. 420. && ſoſe, Sir Thomas Longford was ſeiſed of the Pannoz of Langford, did grant unto 
one Fulgeam, and to another, the next Advowlon, & Habendum, eis, & eorum uni, 
cConjunctim & diviſim. Beſolved; that this Gzant was not god, becauſe an interef 
14 eg. cannot be divided? and with this agrees[-14 Eliz. Dyer fol. 304. placito 34. 
23 3. A third Reaſon, becauſe we are bere in caſe.of an authoatip, being in Caſe'sf 
arbittiment, in which thele things are to be oblerved. (5) . 3 
2 R.z.fol.$1. 1. Firſt, The parties ſubmitting. 1 
22 E. 4. ſol. 2. Secondly, The thing ſubmitted, — and del em Of 
_ — 3+ Thirdly, The perſons to whom. And mall. theſe a favourable confiruction 
is to be had, 4 N r | 
1. The perſons ſubmitting, as 2 R. 3. fol. 18. 22. E. 4. fol, 25. Hattingtem Caſe, 
Af thee on the one ſide ſubmit themſelves to the award of, &c. It there be a joynt 
Intereſt, this is to be reſpected, and alſo the intereſt of the perſons, 5 
Mich, 29 & 30 Eliz. Beckwiths Caſe, & 6 E. 2. Brooke ude Covenant, placito 4g. 
As they are not to ſever an intereſt, ſo not to ſever a Covenant as there held, the 
perſons to attend upon the intereſt on the Covenantees fide, not co be ſevered; And 
fo in Cales of Arbitriments. { 294-05 0.711513 30 f 7 
30 H. 6. f. 9. 2. In the things dubmitted. By tbe Aules of Law, if then be jopnt, (S) ok all 
Cole 8, c. Attions reals and perſonals, an award made of one oni is good by the Law, 39 H. 
8. fol. 9. is againſt this. But it is ſo reſolved, 8 pars, fol. 97, 98. in Baiepoles 
Caſe, - If a ſubmiſſion be made of th2ee ſeveral matters, an award made of any 
one of them is good, and ſo is 8 Eliz. Dier, fol. 242. The difference is, A ther 
ſubmit th2ee ſeveral matters, ſo as of all of them, an award be made, there the 
award is to be made ol all, and if made but of one, the ſame is not good (but if theſe 
wozds be wanting (S) ſo as of all, &c.) there the Law will make things jopnt, 
to be ſeveral, and there if the award be made of any one of them 3. this ſhall be god; 
19 H6. fol.6, and to this purpoſe is 19 H. 6. fol. 6.7 Fl. 6. fol. 41. 4 Eliz. Dyer, fol. 216. But in 
* this Caſe here it is not ſo. {The reaſon why arbitriments ought to have ſo great 
favour is this, when after a ſubmiſſion between me and another, and J babe made 
bim ſatisfaction accozding to the award, if after this ſo done, he will trouble me. and 
urge me to plead to him,foz this bexation, there ts a ſpectal Mtit in we Regiſter, 
fol. 111. called Breve de arbitratione fact a. In which damages are to be reco- 
vered foz the bexation, and it were good, that ſome one would being this 


Writ. F 
The reaſon why awards are to be favoured, 


1 w 


Quia expedit Reipublicz, ut ſit finis litium . . 
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Ans E. 3. the bay of än award is called the dap of Love; and Herl there ſaith 
Ecce quam bonum, & quam jucundum, eſt habitare fratres in unum 
ſaith, That be remembzed he was It one of thoſe days. 


4 


and pe there 


Pere in this Caſe all the parts of the Deed do take effect ut one amd the ſame 


time by 
made, | 
All theſe wozds are to take effect together. ®: 
WLhis award here is to bz made by four oz by thzee, nothing is bere to 


the delivery; ſo as the ſame award by them, oz any thzee of them be 


be reject- 


ed: If theſe wee, G.) (the ſanie) had been omitted, no queſtion had there then 


been in this Cale: 
it (ſame) this to be of the matter ſubmitred to them, (S.) of the pzemiſes : Be made 
by them oz by any theee of them, 

Ob). Jt bath beenobjected, foz w 
to be made by the ſaid Arbitratozs, 

Reſp. In anſwer to this, (ſame) is not bers to be taken, (the ſame) which, idem 
numero, but foz idem ſubſtantia, and this is pꝛobed by 45 E. 3. . 22. 46 E. 3. f. 32, 
33, 34. 30 Alliſar, placito 12. and Littleton, tit. Rents, t. 48. placito 222. If one 
path a Kent:charge, and purchateth parcel of the Land charged, by which all the 
Kent is ext: At the other grants unto him, that pe and bis Peirs ſhall diſtrain, 
propter redditum eundem, adjudged that this ſhall be the like Kent, (S.) (reddiruta 

milem) and with this agrees 8 E. 4. f. 21. (the ſame) taken foz the ſame in ſub- 
ſtance; & viſcerina expoſitio, quæ comodit vipera textus; ſo as it alters the con- 
firuction of Law, Pere in this Caſe the wozds' which befoze were joynt, by this 
(ia quod) are now made ſeveral, | 

As tothe Caſe which bach been cited between Girling and Swallows 3 this comes 
not unto our Caſe; there the ſame path reference only fo the perfons, | 
At to the making of Arbitriments, this hath always been mp rule, the one to 
make a releaſe pzeſently to the other, and the other to make a Covenant, oz a Bill 
obligatory foz the payment of the money, to be paid by bim by the award of the 

rbitrato2s. | 
As to the pleading here. 1. The award is, That John Perry was to pay 561. 
itþe have nothing awarded to be done to bim. the award then is not good. Allo 
two bound to another 30 Maij to ſtand to the awardof— of all Differences, Suits, 
wid Actions then depending; they map be depending 30 Maij, but not in Apr), and 
an Arbitriment ſhall never be atded by an Averment, as appears by 22 b4. 6. fol. 39. 
and 16 E. 4. fol. 8, & 9. a good Caſe, but ill repozted. 

Alſo the pleading of the Award here is, That ail Actions and cauſes of Actions 
ſhall ceaſe; this is good, but it had been better to have ſald, That be ſhall go quit 
touching the Actions, If 
- Obj. Jt hath been objected, That he ought to bave alledged a bzeach of the 
Award, oz no caule bf Action; the award was to 
dap, the other ſaith that he did not pay it ſaper &c. . 
- Reſp, Pet this is good, foz if be did not pay it befoze the day, he did not pay 
it ſuper diem: So that the award here is good. and the pleading is alſo good, and 
ſo Judgment ought to be given foz the 
Court was, Quod judicium 


inttetur pro querent. 


Perry Plaintiff againſt Berry Defendant. 


hat cauſe ought this to be ſo, this award being 


this (monoſpllable) (ſame) J will not reject, but expound 


45 E. 3.ſ. aa. 
ec. 


Girling and 
Swallows 
caſe. 


22 H. 6. f. 39. 
ccc. 


pay the nioney at oz befoze tuch a 


Plaintiff: And accozdingly the Rule of the Judgment 
fog 


JF & Writ of Erroz by him bzougbtin the Exchequer⸗Chamber, befoze the. Judges A Writ of 
ofthe C. B. and the Barons of the Exchequer, to reverſe the fozmer Jubg- Error in the 


Exchequer 
Chamber. 


nent: The Erro2s upon which they relied were theſe, (S.) 
1. Dne 


£4 
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1. One upon the aſsignment of the bzeacy of the award, the payment being 
awarded to be made, ante vel ſuper, ſuch a dap; foz bzeach, it is ſaid, that he did not 
pay this ſuper diem, and doth not ſay that it was not paid ante diem: This Erroz 

was over-ruled by the Judges, foz if it were paid ante diem, it was not then unpato 


ſuper diem. | | 
#7 A ſecond Erroz, Dne was bound, this being ſubmitted, the Arbitratozs have 
made no award of this; the award being, that the ſaid Wbligation ſpall remain in 
kuli fozce unte the Plaintiff, and as it was objeged, this is as no award at all 
Judgment This Erroz was alſo ober- ruled by the Judges, that the award was good, and that 
affirmed, &c- they could not habe made a better award of this, tu habe this to fiand and be in fozce, 
And fo by all the Judges, Termino Hiller. 14 Jac. in the Excbequer Chamber, 
the Rule was, Quod affirmetur Judicium pro querent. in the firſt Action. 


Copper Plaintiff, againſt Diclenſon 
wg ; Defendant. 


A&ion on F an Action upon the Caſe grounded upon a pzomiſe, the Caſe appeared to be 
che Caſe for 1 this, The Plaintiff had goods batled unto him foz a pawn oz pledge in the pae- 
promiſe. f ente of the Defendant, being a third perſon ; be ſaid, That if the other would not 


Klo. r. ars. pay him his money, he would then (ell the pawn to raiſe his money; Upon this 
tbe Defendant being pzeſent, ſaid unto him, Keep the Goods until ſuch a time by 
pou, without (ale of them, and if be do not then pap pou, I will then pay you the 
money and take the Goods: Upon this be kept the goods by him without cale ; the 


Defendant not paying the money accoading to his pzomiſe, unde act io. 
Coke Chief Jaſtice, This is a good conditional bargain and ſale of the 


Goods, 
Havghton Juſtice agreed with him herein, 
Coke. Jf the Defendant had paid the Money, and the other not delivered the 
goods, be might well have had fog them an Action of Detinue. 
Dodderidge Juſtice. At one have Wares purpoſing to ſell them, another deſiring 
to bup them, ſaith unto him, Do not ſell them awap, but tarry till ſuch a dap, and 
I will then pap pou foz them; this is a good paomile, anda good conlideration, fog 
bj this be is hindered in rhe interim from the ſale of them, 
. The Court were all clear of opinion, That in this Caſe bere was a good conſlde- 
Jacgmenc .ration to raiſe a pzomiſe ; and lo by the Kule of the Court, Judgment was given 


en Fkoz the Plaintiff, 


Nota, $ Stat. Notz. That an Exception was taken to an Indictment upon the Statute of 
of 8 H. 6. cc. g H. 6. c p. 9. of fozcible Entry, foz that it is therein ſaid, quod adtunc & adbuc 
foir frmarhus z And ik it be to that he was adhuc, &c. then there was no putting out, 
and ſo the Andictment not good. 1 | 
The whole Court clear of opinion, That the Indictment was good, this Ex* 
ception notwithſtanding, fox that he js firmarius ſtill, ſhougb be be oufted, andſþoll 
pay bis Kent: But if pe had been adtunc, & adhuc exiſtens liberum tenementum, &c. 
this had not been good, but repugnant in it ſelf ; but there is no repugnancy by 
ſaving here adhuc fixmarius, | | 
Another Exception moved, that they entred upon ſuper poſſeſſionem intggyerunt; 
not ſhewing that they did eject him, 
Curia. This Mali de ſo intended, o tpe exceptions were over-ruled, and ie 


Indictment good, per Curiame 
The 


Part III. | Varia. Trim 13 Fac. * _—_ 


The KING and Arden. 


Ora, In the Caſe of Robert Arden, his Council mobed the Court tea to have 
a Copy of the Attainder of Edward Arden his Anteſtoz, intending to bzing 
a Writ'of Erroz to reverſe the ſame, 

Coke Chief Juſtice. By 22 E. 3. and by all the Wooks, if one be attainted of 
Treaſon, no'Wrir of Erroz ſhall be bzought' of this, without a Petition befozz 
made unto the King, to give his allowance unto this, 2. Jf one attafnted of 
Treaſon, and executed foz the ſame, as the Anceſtoz of Arden here was, no Writ 
of Erroz is to be bzought of this at all, foz the inconvenience that may happen; 
pou cannot have a Copy of the Attainder : Jf you can obtain leave of the King to 
pzoſecute this in this manner, (by a aſter of Kequeſts) yet J will not grant this 
tmto you, befoze J have ſpoken with the King : Foz that this is a dangerous thing. 
and if this courſe ſhould be allowed of, by this wap all attainders might be ſearched 
into by Writs of Erroz, which is not to be ſuffered ; and ſo by the whole Court this 
motion was denied. | 


N.t:. An Exception taken to an Indictment upon the Statute of 8 H. 6. Ne, upoy 
cap. 9. of fozcible Entry, becaule it is not therein ſyewed, in whom the Freehold the! Statute of 


was, 6, cap. 9. 
Coke Chief Juſtice. Clearly this otght to be ſhewed, and to ſay diſſieſivit & in- 
traverunt, &c. the Statute ſaith expzeſly, Diſſeiſe, and therefoze Tenant by Elegit, 
6 by Statute Merchant, cannot endite one upon the Statute. of 8 H. 6. but he 
dnght to ſhew that he did him expulte and difſeiſe the Keverſtoger. | 
Cur a. But this may be upon the Statute of 5 R. 2. cap. 7. Pe ought to purſue 
the wozds of the Statute, Ubi ingreſſus non datur per Legem, ibi non, &c. 2+ cap. 
Coke. This is not good upon the Statute of 5 R. 2. manu forti & illicite, are 
not zquipollens, he ought pzeciſely to purſue the wozds of the Statute : So was it 
none Slanys Caſe, an Indictment upon the Statute of Uſury, ok 37 H. 8. cap. 9. Stat of a) H. 
Touching a cozrupt Bargain, there it was ſaid, that he did lend money, and Nd 8. cap. g. 
take moze then after the rate of, 8c. but did not lap it to be a cozrupt Bargain 3 this 
was not good: S0 an Indictment foz eutting of a Purſe, if de doth not ſay that 
was done, clam & ſecrete, the ſame not good; he ought to purſue the wozds 


Stat. of 3 R. 
2 7. 


% 


the Statute: Alſo the concluſſon here is not contra formam Statuti. 
Curia. Clearly this Indictment is not good, and foz theſe Exceptions the Jn» indiament 
ditment was quaſhed per Curiam. ti 1 


mw 


$i 


| The.-Corporation of Colchefter againſt, Oc. 


Tos. By Coke Chief Juſtice, and the whole Court in this Caſe of Colcheſter yy, Touch- 
" conterning their Cozpozation : That if there be a popular election” of the ing Corpo- 
— — —— in 1 — this s to bzred confuſion co 1 
n em; this map be altered eit Agreement, and by the common con- * 3% 33. 
ſent of all, to have their elections made dy a wer number; Har ndt othertpice: —4 * 
But ifby their Charter they are to be elected by them all, then this is not to de ul 
tifed, but by and with the general allent of the whole Town, and fo by thin means 
® take awap contuſſon 4 0 es 


3% 4 


Baker 


r 
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pl 


Baker Plaintiff againſt-——Dctendanc. 


OM | 
an Action upon the Caſe foz frandalous wozds, upon Non culp. pleads, a 
— oy or I verdict was given fox the Plaintiff: Jt was moved in Arreſt of Audgment, War 
x Ro. Rep. the Declaration was not good, the ſame being, That ſuch a one named Carolus 
M 227 Abr. being of goodname andf2me : Xyc Defendant dint de Pr at Carolo 3 where, is 
3 _ * this Baker, Irvver o, the ſatd C:rolus Baker: Ay be path taken a kalle Dath, 
4 and J could make bim lock ch2ough the Pillozy, 
t was urged, that this Declaration is not good, becauſe there was no Bikes 
"I ME. of beloze, and the Innuendo will not make this good; and fo this purpoſe 
£ x9 4 ap the Caſe between l-ames and Ruclech was cited, Coke 4 pars, fol. 17. touchi the 
4 fozce of an Innvenco, 
Coke Chief Jaſtice. The Declaration here is good and ſufficient : FF ons ſhall 
ſap of a Counſeiloz, where is ibis Counſelloz, Innuendo ſuch a one, this is goed. 
Dodderidge Juſtice. A one ſhall ſay, pour Father-in-law is foz{woan, Lonuenda 
J. S. pour Father-in-law, and ſo laid in the Declaration, this is good, 3 
Judgment The whole Court clear of opinion, That the Declaration here was good, and ac: 
_—_ the c ing the Rule of the Court was» Quod judicium intretur pro querent. 


Hornigold Plaintiff againſt Bryan Defendant. 


Debt by an TA an Action of Debt, bzought: by the Plaintiff as Executoz, he being Exectitd 
Executor. ratione teſtamenti, rom this Mill; the Defendant by wap of Plea appeal, 
_ Rep. Whether be may have this plea foz to appeal, oz not, after which there remains tow 
_— no Will p2ov2d, foz. that this appeal doth ſuſpend. the pzoof of the Will ; yet ag K 
2 R 2. &. wag urged, that he flill- remains an Execiitoz to be ſued, but not to ſue, 2 F. 2. Fin. 
Quare Impedit, placito 143. It a ment of Depaibation be given in Cart 

baiſtiaft againſt a perſon foz his Venefice 3 if pzeſentip upon this Ju bs 

m 10 1 appeal, the Church is not void, but be remains Parton during all tha 

time of this appeal ; foz if by this he doth reverſe the. Audgment, be wall nerd ng 

w inſtitution and induction: As if a Judgment be given of a Divozce in Caurt 

ziſtian 3 and this is afterwards reverſed by an appeal, there ſpall need no nen 


riage: | ' 
odere Juſtice, It appears by 39 E. 3. and Bracton, that if the matter to 
to be tried be fl loyal occuple, ou nemy : The Biſhop certifies, &c. loyalment accou- 
ple: No appeal ltech of this, and ſo in Caſe of an Excommunication, no appeal 
to be allowed. . 7 
Coke Chief Juſtice, 39 E. 3. bath the fame Caſe : And if an appeal be froma 
Sentence of Dibozce, they are now by this Baron and Feme again; ſo if a Parſon 
be —_ and appeals, be is by this Parſon again, and may habe an Aion 


Bracfos. 


: And as touching this Plea pere, the lame is but a ſhifting Plea 
pt pe N and not ta hatie appealeds 


reſts 

of there, is by two ways, (S.) 1. By inſinuation 

| | of literas teſtamentarias. 2 a4 118 
2 38 H. C. Jau may demand Oyer, and habe it, but poi cannot fay that- 
the Will is not pꝛobed, neither can vou appeal from this. cs 1 in 


& 4. 


— 
= 


Dodderidge 
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Dodderidge. The reaſon why an Executoz is to be ſued, but not to ſue befoze 
Pzobare is, becauſe that befoze he doth ſue, he ought to publiſh unto all by the Pꝛo⸗ 
bate that pe is the Executoz. 

Coke. The reaſon why an Executoz ſholl be ſued befoze Pꝛobate, betauſe that 
otherwiſe very great miſchtef might happen, foz that a bad Executoz would nevec 
then pzove the Mill. 

Haugbron Juſtice, Motwithſtanding this appeal, all things befoze {awfully exe» 
cuted ſhall be and remain tn full fozce 3 ſo that here was once a full Executoz by 

te, and ſo he remains. If one bzings an Action of Debt as Executoz, and 
fyews fozth literas teſtamentarias, hic in Curia prolatus, rheſe are not ſhewed to the 
party, but to the Court, and this he cannot Traverſe. 

' The Court at laſt were all clear of opinion, That the Defendant could not have 
this Plea of appeal in this Caſe, this being in effect as much as to ſay, that the Will 
was not p20ved, and ſo foz the miſchief and inconvenience which may bence enſue, 
he ſhall not habe this plea : Foz he map Travers the Pzobate, if he ſhew it not in 
Court, oz he may demand Oye: of che Teſtament, 

And ſo the Court were all clear of opinion, That this Plea of appeal, where be 
ſhews fozth literas teſtamentarias, is not good, noz to be allowed of to him, thts be- 
ing only (as befoze the Court obſerved) but a ſyifring Plea, and ſo the ſame was 
diſallowed of by the whole Court; and therefoze the Kule of the Court was, that 
the Defendant ould put in a better Plea, oz that Judgment to be entred againſt 
bim upon a Nihil dicit. 

Coke & Dodderidge. Clearly by the Appeal the Pzobate is diſallowed; and ſo 
remains as not pꝛobed. 

But by Coke & Curia, If this Plea of appeal ſhould be here allowed of this would 
be a great miſchief to all Executozs, foz then this plea might be made in all Caſes 
againſt Executozs bzinging of Actions. 

As touching this matter, vide Coke 6 pars, fol. 18, & 19. in Packmans Caſe, 
where the difference is put between a Citation, which is to countermand, oz to re: 
done fozmer Letters of Adminiſtration, and an Appeal, which is always to reverſe 
a fagmer Sentence ; foz the Appeal doth ſuſpend the fozmer Sentence, but not the 


of C. B. about 5 oz 6 Jac. a Worcetterſhire Cauſe, between Lechmere Platntiff Lechmere 2- 


der was made Biſhop of London in the time of ning tl. 8. and fo he continued 
unt 2 E. 6. at oz about which time a Commiſſion iſued_fozth to the then Lozd 
Chancelloz and others, to convent Biſhop' Bonner befoze chem, and to examine 
him ; and if they found him to be contumacious, and would not anſwer them, the 
Commiſſioners were impowzed then to Ampzffon him, on to depzive him: The 
Commiſſioners upon this did firſt Ampziſon dim, and afterwards p2oceeded fur⸗ 
ther againſt yim to depzivatton : Bonner from this appealeth (and his appeal not 
heard : ) Nicholas Ridley is made Biſhop of London, who makes a Leaſe of the 
Park and Mannoz of Buſhley, under which Leaſe the Defendant claimed, 

© Afterwards, (S.) primo Mariz Ridley is declared to be a Wſurper, and Bonner by 
aDentence definitive is reſtozed again to the Bichopzick of Londov, and makes 4 
Leaſe of the pzemiſes demiſed unto the Plaintiff, 

Upon which ſpectal Uerdic, the points ſtirred were theſ-. 

1, Wether the Depzivation of Bonner was lawful, oz not: The authozity by 
the Commiſſion being in the digjunctive, (S.) Ta.tmpziſon oz to depzive him; and 
(as it was urged) they firſt impziſoning of him pad thereby executed their autþozity, 
n do then the depzivation vold. 


* 1. Secondip/ 


againſt Carr Defendant, in an Action of Treſpaſs, and upon Non culp. pleaded, a gainſt Car, 
ſpertal Uerdict was found, upon which ſpectal Uerdict,the Caſe was this, That Bon- Sc. 
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2. Secondly, Admitting the pꝛivation void, then Bonner till continued Biſhop 
of London: And then Ridley was never Biſhop 3 foz that there could not be two 
Biſhops of London, Simul & ſemel ; and ſo the leaſe by bim made to the Defen: 
dant was a void leaſe, | 

23. Thirdly, Admitting the Depzivation good. Then quid operatar, by the 
appeal, Whether it did not ſuſpend the ſentence of depzibation: and if ſo, then 
again Ridley was no lawful Biſhop, and ſo the {eaſe under which the Defendant 
claimed was vold. 

Ty1is Caſe was learnedly argued by Common Lawyers, and alſo by Civilians, 
and the Judges inclined ro be of opinion foz the Plaintiff. But the Defendant 
perceiving this, pzeferred his Bill in Chancery, and there obtained a Decree againſt 


Lechmere. 5 


Termin. Mich. 13 Jac. Banco Regis. 


Lowes Plaintift againſt J. S. Defendant. 
Entred Trin. 13 Jac. B. R. Rot. 114. & 130. 


_ for 15 an Action upon the Caſe foz flanderous wozds, upon Non culp. pleaded, 4 
1 Ro. F. 255, 1 QUerdict was given foz the Plaintiff. At was moved in Arreſt of Judgment, 
2 Cr. 399. That the wozds were not actionable, which were theſe, (z. Lowes ts a Witch 
x Ro. Abt. and J will pzove it, foz J babe ſeen him, and bis ympes and evil ſpirits appear 
44: 45 unto me in my Chamber, and put me in fear of my life. And pe ſaid, come, thep 

will never be at quiet till we have killed him. And pe did bewitch a Child of mine. 

That theſe wozds are not actionable, becauſe ir is not alledged that be did any Ua. 
Co. 4 pars, and ſuch wozds ſhall be taken in mitiore ſenſu, as it is Coke 4 pars, fol. 20. in Bu- 


_— hams Caſe 3 and without laping, that be did purt, be ts not to be puniſhed by the 
Stat. of 1 Jac, Statute of 1 Jac, cap. 12. f | 
cap. 12. Coke Chiet Juſtice, To habe wicked Spirits, is a plain demonſtration that they 


are Witches. If one ſaith of another, that be bath conference with wicked Spirits; 
tbeſe wozds will bear an Action, the ſpeaking of theſe wozds bere is a plain flander, | 
if the Devil comes to them, oz thep go to the Devil, all is one, if they conſult to bo 
harm, this is a flander, But foz one to fay, that ſuch a one is a Witch in anger; 
theſe wozds are not actionable. 
The whole Court agreed with him herein. And ſo the Rule of the Court was, 
Quod Judicivm intretur pro querente. 
Judgment Nota, That afterwards a Writ of Erroz upon this Judgment was bzought in 
per cim the Exchequer-Chamber, and there held by the Judges, that theſe wozds were not 


—— actionable ; and ſo the fozmer Judgment foz this cauſe was there reverſed, 


verſed. 


Sneade Plaintiff againſt Badley Defendant. 


Entred Trin. 13 Jac. B. R. Rot. 86 f. 


— 22 Im Action upon the Caſe foz wozds ſpoken by the Defendant, thereby Slant: 
words, &c. dering of the Plaintiffs title to certain Lands, upon Non culp. pleaded, a berdict 


Cr. . » 
2 . was found foz the Plaintiff, and damages given It 


PE EET IO OR" 
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— 


It was moved in arreſt of Judgment, tpat as the woꝛds are laid in this Declara⸗ 
tion they are not actionable. 

In the Declaration it is laid in this manner, that the Plaintiff was ſeized in 
Fee-ſimple by a good title of the Pannoz of Colenortor, that he had a purpoſe upon 
a Marriage to ſettle this on his Son, and alſo to make certain Leaſes, 

Tvat the Defendant did ſpeak and utter theſe falſe and malicious wozds (5) 
Mz. Soede hath no moze right oz title to the Farm oz Pannoz of Colenorton, oz to 
any part oz parcel thereof then a meer ſtranger bath, be ſhewing that be bath this 
by title of diſcent from his Bzother. And that by reaſon of theſe wozds thus ſpoken, 
minus ſufficiens fait, accozding to his purpvſe to ſettle this oz any part thereof 
upon his Son foz his pzeferment, oz to make any Leaſes, (ed inbabilis exiſtit, 
unde dicit quod deterioratus ad damnum de, &c. That there wozds, as the 
Declaration is, are not actionable, becauſe be bere ſhews only a purpoſe be had 
ro do fo, but not any Contract agreed upon, Like unto the Caſe between Fell 
againſt Facy, Mich. 12. Jac. B. R. an Action upon the Caſe foz wozds, thereby hin- 


daing him in vis Parrtage, and this laid with a Conatos fuir, to marry ſuch a one, dach s Ja” 


and reſolved not good, without ſyewing that there was a ſpeech of marriage, and B. A. 
there this paincipal Caſe was put by Coke Chief Juſtice, that he ought to thew 
fyere was a ſpeech foz the ſale of his Land, and that the ſame bzake off by reaſon of 


wozds. 

Haughton Juſtice. The Action pere well lieth without any ſuch ſpecial allega⸗ 
non ; foz it one hath, a good title, and another will flander his title, in ſucy a 
manner this will keep and diſſwade all men from buying, oz from dealing with him 
foz this ; and fherefoze though he both not lay in facto, that he was about to ſell 
this; yer theſe wozds are agionable, without any pzefent intent ſhewed to ſell this, 
Foz theſe wozds do hinder the ſale to be made afterwards by him. 

But here the Declaration goes further, it being therein expzeſſed, that by reaſon 
of theſe wozds he could not convey and ſerfle this on pts Son, and that ſo by reaſon 
of theſe wozds thus ſpoken, multipliciter damnificatus fuir, Foz that none would 
nude leaſes of him. ; X | 

Dodderidge Juſtice, To maintain an Action npon the Caſe foz wozds ; theſ? two 
things are requiſite (S) damnum & injaria, This is an injuty offered to bim, to 
kay that he hath-no title, The damage which ts laid, becauſe he was in ſpeech, 
Wd had a pur poſe to convey and fettfe part of this on his Son foz bis pꝛeferment, 
dais no damage, foz notwithſtarit{ing thefe twozds, he may well ſettle fis on his 
Kt he will; fo that ber? is injaciz fine dammo. 

Coke Juſtice. pere will be # difference, where one doth flamber and dituble the 
prefer of another, as where one hp be beir, tbe other faith, that he is riot betr, 
bit « baſtard, an Action upon the « welk Herb foz this; as it is reſolved in avs le dig; 
An Davies Caſe, Coke 4 pars, fof. 17, in Berifters Cafe e Cited to he Termin. Cote 4 pars, 
Tratity, 25 Eliz. B. R. here in this Caſe the Hander is to the title of the Lem; B , dre 
ad this is no ſiander withour 72 ard this cannot be without laying that be Ban fr, ac 
ws in contratt and ſpeech foz the fate of this land, and that by reafori of theſe there. 

be could not cell the ſame, neither i it4atg dere, char de was in ſperch to 

ane Leaſes, no that be had tcontrutten toꝝ them foz a certain firm of monep t» be 


received foz the fame ; and ſo fog there defeces, thefe wozds as wey ite lald 
in this Declaration are not actonabfe. = 14 * 
Dodderidge Agreed with him herein; that theſe wozds are laid to bar in this 


tion. 
Haughton, The Cal put in Anne Davyes Caſe, is foz calling of one Adulterer. 
If themle1ves theſe wozds not actionable, but with the circumſtances there added 
ao them they ſhall be actionable; as if a ſpeech of Marriage was laid, and a loſs 
i pe tame by reaſon of the woꝛds; co here is a flander of his Title. 
Dicke & Dodderidge. Theſe wozds pere as thep = laid are not actionable, 
2 And 
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And to the Kule of the Court was (:bſence Coke) that pꝛocedings to ſtay till 
moved again by the other ſide. ö 

Afterwards on another dap this matter was moved again, and urged foz the 
Plaintiff, that the Declaration was good, and the wozds actionable ; and a Pzece- 
dent cited, Coke liber Entrees, fol. 35. entred Hillat. 3 Jac. R R. Rot. 5 19. Sir Tho- 
mas Greſham Plaintiff againſt Gunſley Defendant; by which Pzecedent this Decla: 
ration was dzawn, and no particular Cauſe there laid; pere it is laid that pe did 


ſlander his title. . 
Coke Chief Juſtice. Foz to call one a Thief, oz a Uiilein regardant, &c. This is 


good cauſe of an Action upon the Caſe 5 without any averrment bere in this Caſe, 


the Plaintiff being ſeiſed of a Pannoz : another ſaith unto him, you have no 
right unto this. J do ſomewþat doubt of theſe wozds, whether actionable. J babe 
never ſeen an Action upon the Caſe bzought foz flandering of the title of any Land, 
it no certain detriment be alledged to come unto him by the ſpeaking of the wozds; 
pere it is ſet fozth in the Declaration in this manner (S) habens propoſitum, this is 
not good, being too barely alledged, This difference is to be obſerved, that an 
Action upon the Caſe foz wozds, which do tend to the flandering of the perſon of 
one, map be without any averment z but not ſo where the wozds are foz flandering 
of che title, here it is ſaid, habens propoſitum & intentionem, this is not good 3 but 
if he had ſaid, habens colloquium & propoſitum, this had been good cauſe of Action; 
we ought not to give too much wap to Actions upon the Caſe foz ſcandalous woads, 
unleſs that the nander be apparent. And o fog this time this Cauſe reſted upon a 
Curia ulterius adviſare vult, and was adjourned, 


Term. Paſch. Afterwards (S) Termin. Paſch. 14 Jac. B. R. this Caſe was moved again. 
14 Jac B. KA. Coke Chief Juſtice. At one ſhould ſay, that J babe no title to my WPannoz of 


c. 


Stoake. Af theſe wozds do not hinder me in the ſale of it, oz of making Leaſes 
thereof. I ſhall not have an Action foz this, and thts is to be certainly expꝛeſſed in 
the Declaration, and allo the ſame is to be pꝛobed upon the evidence. 


28 H.6, fol.y, In 28 H. 6. fol. 7. Sciens canem conſuetum ad mordendum oves; this ſciem 


is not traverſable, but the ſame is to be pꝛobed; if he hang the Dogge at the firſt 
time no Action lieth, otherwiſe if be ſuffer him ſtill to uſe this. A trial was had 
befoze me in an Action upon the'Caſe foz wozds, which were, the Plaintiff be 
ing in ſpec of Marriage, the Defendant did ſap of þim, that be had a Baſtards and 
that by reaſon of theſe wozds the Marriage baoke off; and ſo being damnified by 
this, be bzought his Action, and it was pzoved on the other part that the Parriage 
was b2oken off befoze the wozds ſpoken, and by reaſon of this the Merdict was 
found againſt the Plaintiff. Pere it = be ſhewed certainly that he was dam 
nified by reaſonof theſe wozds thus ſpoken 3 pe is to ſhew the ſpech andcommy- 
nication here in this Caſe, it is only ſaid, habens propoſitum & intentionem, n 
convep unto his Son this bis allegation in this manner is not material, there beim 
no certainty in this ; this is like unto the Caſe pere befoze adjudged of Conan 
fuir, to marry ſuch a one, this not good, reſting only in intention and nothing in 
action, he map here convey unto his Son if be will, notwithſtanding this which hath 
been ſaid, and his Son would not habe refuſed this. | 
Dodderidge Juſtice Agreed berein, but a difference there may be between 8 
ſtranger anda Son. The other Judges all agred herein againſt the Plaintiff, And 


Er. ſo the Rule of the Court was, Quod querens Nil capiat per billam. 


fendanrt. 


% 
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Phelps Plaintiff againſt Winchcomb Defendant. 


Entred Termin. Hillar. 9 Jac. B. R. 
| Rot. 259. 


Fam Action of falſe Jmpziſonment b2oight by the Plaintiff againſt the Defen- An Action of 
dant, being a Deputy-Conftable, foz Atreſting and Jmpziſoning of him : where- — — 
in the queſtion was, 1 R. r. 274. 
1. Whethes a Conſtable may make a Deputy foz to Arreft one, upon a Writ to No. 94 f. 847. 
him directed by a Juſtice of Peace, (the Conſtable himſelf being ſick.) 1 Ro. Abr. 
2, And then a ſecond queſtion was, Whether ſuch a Deputy-Conftable, upon 391. 
an Action bzought againſt him, and found foz him, be ſuch a perſon as may plead, 
and by pleading may have the benefit of the Statute of 7 Jac. cap. 5. to have double Stat. of 9 Jac. 
Coſts, oz not. * +. 4111, 5 Colle 
At was urged fo2 the Plaintiff, that he being a Deputy, is no ſuch perſon as may 
take benefit by this Statute, | 
And it was alſo urged, that a Tonſtable cannot make a Deputy; without ſpecial 
ds foz the ſame. h | 
And foz this, 10 E. 4, fol. 18, was cited: A Conſtable ought to be idore: per- 
ſona & habilis to perfozm his office, and by his Dath be is to execute ſuch things 
as:do belong unto bim by reaſon of his Dffice, a fortiore ; here he having this 
ſpecial Warrant ta him dicected, ought to execute the ſame himſelf. 
By 14 H. 4. fol. 34. and 31 lib. Aſſiſar. At a Writ be directed to the Cozoners, 14 H.4. £34! 
thete being tbzee, they all ought to execute this Warrant, foz the ſame is to be dc. 
acco2ding to the direction. = a =P 
+ Coke Chick Juſtice. As to this, if in Judicial matters there any two of them 
—— but if it be in matters Piniſtertal,. there all are to do it, and this is 
difference, by 
At was then urged, that here be could not make a Deputy, this Warrant being 
— directed to the Conſtable" pimtelf by a Juſtice of Peace, & 7 E. 4. f. 14. 
of an excommengement, certified under the Seal of the Commiſſary of the 
Bityop : - That the Juſtice of Peace may direct bis Warrant to the Tithing⸗ man, 
@ to any other, and no inconvenience map thereby enſue, * 
And as to the Statute of 7 Jac. cap, 5. It was urged, that the Deputy ofa Con: Stat.of 7 Jac, 
fable is not a perſon within the intent and meaning of this Statute, CIP. 3. 
Coke. In divers places the Cuſtom fs, that they do uſe in ſuch Caſes to make a 
Deputy, as in London; the Writ ts, Vicecomiti, he makes his Deputy the Under: 


At the firſt, an Earl had the Jurisdiction of the County, and their -Commiſiton 
was, (S.) Commiſſimus vobis, and therefoze he is called Vicecomes, Commulimug 
vohis, cuſtodiam comitatus, ad voluptatem noſiram, and the Sheriff comes in his 
Place, in loco vicecomitis; and all Sheriffs have their CommilCions in this manner, 

voluntatem noſtram: At this be ſo, and that in his Patent no, mention is made of 
— 3 to be made; what is the reaſon then that he may exertiſe this 
| eputp. | : 

It was then anſwered, that what the Under-Sherlff doth, he doth the- ſame in the 
une of the Digh Sheriff. 


Coke. 


Termin. Mich. 13 Fac. Part Ill. 


#C>ke. And ſo it ſhall be here in this Caſe, and this doth well agree with allztbe 
Books remembzed, and the Cuſtom will aid this alſo, 
Croke Juſtice, Sub vicecomes is a Perſon of whom our Law takes notice, and 
fo the Cuſtom may be foz ſab conſtabularius 3 all this is fo uſed in London, and a 
Deputy Alderman there made. ; 
Coke. This the firſt Caſe of this nature that was ever queſtioned, | 
Dodderidge Juſtice, * Df Dfficers there are theſe two kinds, (S.) A judicial 
Officer, and Piniſtertal z a judicial Officer cannot make a Deputy, becauſe be ig 
called to do Juſtice 3 otherwiſe it is of a Piniſtertal Dfficer, who map make pig 
Deputy : But pet diſtinguendum elt, All Returns made by bim ought till to be 
made in the name of the pzincipal Dfficer, and not in bis own name; pere the Df» 
nice of a Conſtable is a publick and a very neceſſary Dice, and you ought not ſo to 
ſraiten him being ſick, and ſo unable to execute the place in perſon, as that ye 
ſhould not make a Deputp. | 
At the firſt, in ihe firlt Government the Earl made bis Deputy, (S.) The Sheri 
and he alſo made his Deputy, (S.) the under-Sheriff and bis Bayliffs arcants within 
the County, called the @erjeants of the County, and no warrant pet faz them to do 
ſo» but the ſame was ſtili ſo done. 
But as to the Statuteof 7 Jac. cap. 5, foz double Coſts, this extends only to the 
Conſtable, and by this Coſts are given to him only. | 
Coke. The Under-Sheriff is never ſwozn, but the Pigh Sbcrif, and be is to 
anſwer foz all, and it fyall be ſo alſo in the Caſe of a Conſtable : Pe is not to be 
confined always to his Youſe : No wozd there is tn the Charter foz a Deputp-Aider: 
man, and ſo pere: A Juſtice of Peace may make his Warrant to have the pam 
to be bzought befoze him, * 1 
As to the Statute here of 7 Jac. foz Coſis; by "this Statute double Cofts ar 
given to a Conftable; and a Deputy-Conſtable- is within the intent and meaning 
of tt, foz that be is a Conſtable pro tempore; ſo a ©þeriff ts named therein, and 
þis Gnder-Sheriff ſhall yave benefit of this alſo. Fg. 8 
Haughton Juſtice, A Juftice of Peace may make his Warrant to the Conta 
ble to take ſuch a one, and to bzing him befoze himſelf, as it was reſolved by wur 
Chief Juſtice in Sit Nicholas Bacons Cale, in which there is a great inconveat: 
ence, foz it may be a great wap to. come unto bim; but uſuaily their Warrant is in 
this manner, (S) To baing the party befoze him, oz befoze ſome other Juſtice ot the 


Coke: Pajozs map make Deputies; and ſo of Deans; this is uſual, and will: 
pou reſtrain this Conftable pere, that he may not ſo do, but be always tyed to bis 
Pouſe ; this is a very plain and a clear Caſe, that he may weil make a De 
putp. : — 34 ' £9 

Alto upon the Statute of 7 Jac. cap. 5. foz Coſts : A Deputy is the perſon of the 
Conſjable, and ſo within the Statute : A Commiſſary ts not to certifie but in the 
name of the D2dinary. D * 

'The Statute of 35 H. 8. gives power unto a Juſtire in Eyre to make a Deputy; 
but not ſo at the Common Law; foz the King cannot make us Judges to us t 
dur Deputies: This Caſe here now in queſtion befoze us, is a verp clear Cue. 
1. That a Conſtable may well make a Deputy. nd 2. That this bis Deputy is 
within the meaning of the Statute to have double Coſts; the Caſe of the Ander 
-Sberif doth much lend and induce me to be of this opinton. 20 

"The whole Court agred herein in Dpinion in both Points againſt the Plaintiff, - 
but no Judgment was given, the tome foz this time being adiaurned, and was never | 
mobed again, but ended (as J beard) by agremeut betwen the parties, perceiving" 
which woy the Court inclined in weit opinion agaiiiſt the Plaintif * — 


Moor 
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Moor Plaintiff againſt Salter Defendant. 


KN an Action upon the Caſe, foz diverting ofa Mater⸗courſe: The Caſe appeared n az; 
I to be this, That a Water-courſe was granted in the time of King E. 1. and upon the caſe 
afterward by another Gzant and Confirmation, this was increaſed one foot moze ; for a Water- 
afterwards the oziginal Ded of this, and of the increaſing of it, was left in the courſe. 
Cuſtody of Baron S1ig, and by caſualty of fire the Beal of this was melted off; in Ly Rep. 
this Action the Defendant being a mer ſtranger, and Dwner of the Land, pleaded 
a ſpectal Non eſt factum. 

Upon this the Court was moved that he might plead the General Iſſue, and 
then the Jury might well find all the ſpecial matter foz the Court to judge 


* upon this Plea the Ded is to be hewed pere in Court, and then it will ap» 
pear to be no Deed, becauſe it wants a Seal, 

Coke Chief Jatiice, We cannot aid you in this, foz if bis Kight depend upon 
a Ded, if be lor þis Ded, by this he loſeth bis Kight, and no remedy pere foz 


m. 

"YR (abſent Dodderidge) agred with him herein, 

Afterwards the Book of 43 E. 3, was remembzed, being, that if one bath 
Ded, and the party from whom he had it takes the Ded from þtm, and pulls off 
the Seal; that be may plead this Ded without ſhewing of it, but ſhall plead that 
his Adverſary had done this: Jt was urged, that Ne granta pas; a Stranger map 
Re. but not Non eſt fatam 3 but an Executoz may plead Non eſt fact um: And 
2 pzincipal Caſe Baron Snigs affidavit was ſhewed, ptoving the berity of all 


The whole Court madeanſwer, that this would no ways at all move them, 


Nota, That afterwards upon this Action 'bzought foz diberting of this Waters 
courſe, the Plaintiff claiming the ſame by Pꝛeſcription; upon Non culp: pleaded, a 
Terdict was found foz the Plaintiff, = | | 
At was mobed in A:reft of Judgment, that the Trial bere was not good, the 
—7 foz the Mater ⸗courſe being laid to be in one Pariſh, to have a Water: - 

te to his Cloſe in another Pariſh; and upon Non culp. pleaded, the venire facias 
was foz a Jury of both the Pariſhes, whereas the ſame ought to have been but of one 
of the Pariſhes, (5) Df the Pariſh in which the diverting is laid to be: Ar the Pꝛe⸗ 

ptton had been trav2rſed, there the venire facias to habe been of both Pariſhes : 
But when he laps pete the Pzeſcription in ne Parifh, and the diverting in another, 
and Non cul p. to this pleaded, this goeth only to the place where the dit erting was 
alledged to be, and not unto the other, and therefoze the venice facias ought to have 
been of this Parich only. | 

Hill. 37 Eliz. B. R. Rot. 1004. between Banning and Brag, this difference was Hill. 37 Eliz- 
here reſolved; if the Pzeccription be traverſed, there the venice facias to be of both B; · K. cc. 
plates; but where Non culp. is pleaded, there the venicz facias to de only of the 
place, where the diverting is laid to be. | | | 

Dodderidge Juſtice. The ground of the Action here is the Þzeſcription, and 
Non. culp. being pleaded, this goeth to all befoze alledged, and here the Þ2e- 
ſcriptiont is to be pꝛobed, and therefoze the venire facias ought to be of both the 
Parithes clearly, and the ſame being ſo pere, is well awarded. 


H:nghton 


— — 


80 


— — 


Judgment 
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_ © Kaughton Juſtice. In an aſſiſe foz diſſeiüng one of his Common in ene place, 
and he claims this by Pzeſcription in another place, the Venue here is to be of both 
places. a 2 

Docderidge agreed with him perein; and it is clear, that if the Pzeſcription 
be in Iſſue, as it is upon Non culp. pleaded, all is here put in Iſſue, the Venire 
facias is to be of both places; but if the parties be upon a ſpecial Iſſue, that be did 
not divert the ſame, and ſo are upon this only; touching the diverſton, pere the 
Venire facias is to be only of that place where the diverting is laid to be, 

Another Exception was taken to the Declaration, becauſe he doth not lap, that 
he was poſſeſſed of, &c. at the time of the diverting, | 

D-dderidge. When be lays the poſſeſſion in himſelf, foz divers pears befoze the 
Action bzought, it is to be intended that he was till co poſſeſſed at the time of the 
diverting 3 and this is plain, foz it is bere alledged that be was ſeiſed on the day of, Kc. 
ip oque fic exiſtente, divertit, &c. this is well and ſufficiently laid, 

The whole Court agreed with him herein, that the Declaration here was good, 
and the venire facias well awarded; and ſo by the Rule of the Court, Judgment was 


ky the entred foz the Plaintiff, 


Plaintiff, 


An Ziectione 
firme, trial at 


the Bar. 


I Ro. Rep. 


256. 
1 Ro. Abr. 


501. 2.871. 2. 


506. 


What ſhall 
be ſaid to be 
à ſorfe iture 
of a Copy- 
hold Eſtate, 
what not. 


Belfield Plaintiff againſt Adams Defendant. 


N an Ejectione firme, a. Trial at the Bar by a Hertford-ſhire Jury was had, 

upon a Leaſe made by one Southcot, of a Copyhold Tenement, parcel of the 
Mannoz of Buſhy. "vs | 

In evidence to the Jury foz the Plaintiff, the ſame reſted upon two things; 
1. Upon a fozfeiture of the Copppold Eſtate, 2. Upon the ſurrender of this 
Eſtate, by the acceptance of another Eſtate. 

1. The matter of fozfeiture was this, (S.) becauſe that faz the ſpace of them 
years the Copybolder had not done his Suit at the Lozds Court; Whether his not 
coming to the Court to do and perfozm his Suit, whether this ſpall be anp cauſe 
to fozfeit his Copphold Eſtate, | 

It was urged, that this ſhould be no fozfsiture, unleſs that he denied to do his 
Suit, and that no ſuch Cuſtom there was to habe a fozfeicure foz non-feſans of his 
Suit within thag pears, 

Hau ghton Juſtice. Pou ought to pꝛobe, that be had knowledge given to him of the 
time when the Court was to be kept; and alſo to pzobe, that this was in him a 
wilful refuſing by him to do his Suit, and ſo a fozfeiture. | 

Dodderidge Juſtice, A Copybolder may withdzaw bis Suit, and this is only 
finable ; but by 42 E. 3. fol. 25. Af a Coppholder do deny bis putt, this is « 
foafeiture, andtherefoze pou are to pzove that he had warning of the Court, and 
refuſed to come to do his Suit. _ 

Croke Juſtice. If it had ben here ſaid, Renuit, oz Recuſavit, to do his Suit, 
this had ben a fozfeiture; but here it is onlp laid, that be did wichdzaw his 
Suit: Wzeſumption was then alledged to pzobe this to be a fozfeiture, becauſe 
at the next Court⸗dap he came into the Court, and did there take a new Leaſe, 
(S.) to himſelf foz his life, after to þis Wife foz per life, and after to his 


The whole Court agred herein, that this was no fozfeiture, if you cannot pzobe 
a warning by the Lozd given to his Coppholders of the time of his Court to be pelo, 
foz the Loʒd may hold dis Court when be will. w— 

Dodderidge. The Copybolder may be dwelling far off, and without þearlng of 
the Court; and pis refuſing to come thither to do his Suit, unleſs this be fo, — 


—  - * „ « — — 
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the ſame direcly proved, there can be no fozfeiture : Here the withdzawing of his 
Suit is only fineable, and no cauſe of fozfeiture, 25 
2. Another fozfeiture was hers alledged, foz the cutting down of Trees: To " 
which was anſwered, that this was no fozfeiture, being warrantable by the Cuſtom; 
this _ Copy-hold of Inheritance; but otherwiſe it ſhould be of a Copp⸗ holder 
{oz life. | 
3. As to the other point of fozfeiture, (S.) che Surrender: Foz that the Cale 
was this | 88 
Robert Smith, a Copp- holder in Fee-ſtmple, 2 Eliz. comes into the Lozds r 
and there takes 4 new Eſtate from the Lozd of this Copp⸗ hold, (S.) To himſcl 
foz his life, after to his Wife foz her life, and after to his Son foz his life ; Whe- 4 
ther this ac of his, and new taking in this manner, be a giving up df his Eſtate of J 
Inheritance, 02 not, | G : 
It was urged that it ould not ſo be, but peradventure, if he had only taken an 
Eſtate to himſelf fo; his life, it might have been ſo; but not here as this Caſe is, 
being a taking to himſelf, to his Wife, and to his Son, to him and to his Wife foz 
their lives, and after to his Don; this ſhall be no giving up of his Inheritance, but 
the ſame ſhall only enure by way of Surrender, | 3 
A Caſe remembzed in the C. B. 36 & 37 Eliz. entred Hillat. 36 Eliz. Rot. 2646, 38 K 37 E 
between Adams and Shepherd, where Robert Smith the Son claimed the Copy⸗ hold S* 
of Inheritance; to this, the others pleaded the ſaid acceptance to him, to his Mile 
and to their Son, and upon this point, a Demutrer was there jopned, and cher 
adjudged this later acceptance, to be a giving up of his Inheticance; 1 
Haughton Juftice. The Gzant here was, of the Neve tion unto Southcot, To have 
and to hold and doth not ſay the Land) tut tte Keverfion 3 whereas in the Coin 
mentaries, in Ad: ms Cale, it is there, To have and to hold the Land. | 
Dodderidge The Keverfſon, eſt terra revertens: As to the taking here by him, f6z 55 
his life, the remainder to his Wiſe foz her life, the remainder to his Son foz his | 
life; this amcuvts but unto a Surrender, to the uſe 8 koz his life, the res 
mainder to the uſe of his Wife ſoꝛ her life, the rematNiter tothe uſe of his Don foz 
his life, and this amounts Lut unto a Surrender, to this cffee, admitcing there de 
no fozfeicure in the Caſe, . 
Haughton. If Leſſce foz ioo pears, takes a new Leaſe but foz five pears, this 
isa Surrender of his firſt Leaſe and 10 it all be, if a Copy-holder do take a 
— by Indenture of the Lozd of his Topp-hold Eſtate, this is a ſurrender ot his 
opp⸗ hold, | | 
Dodderidge, Jf a Copy-holder of Inkeritante takes a Leaſe by Indenture foz 
years, by (his his Copy-hold is gone, and this is a ſurrender. of the Inheritance; 
but if he take a Leaſe to himſelf foz life, there peradventure it (hall be another caſe ; 
Fut witheut all queſtion, where he takes it to himſelf,co his Mile, and to his Don, 
la their lives, the Juheritance is not here ſurrendzed and gone, but this ſtill remain 
in him, and this ſhall be in Judgment of Law but as @ ſurrender to his uſe fog h C 
life, after to his Wife ſoz her life, and after to the uſe of his on ſoz life; and it <4 
is a clear Caſe, that this {all be ſo and ſo by this way, and by this tonſtrua ion, alt | 
may well ſtand together. . 
Haughton ſec med ſomething to doubt of this, whether this ſhould be ſo, oz not. 


Nota, That the Jury upon this virecicn of the Court, being ready at the Ear to 
fide a general Uerdic at large, whereas the Plainciff thought they would have 

d the matter ſpecially ;/ and foz this cauſe the Plainciff (having ſome notice The Pladuritr 
= way the Fury intended to go in their Uervict) being called, he became non⸗ Jon. ute. 


M Rice 


—— 
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= Rice Plaintiff againſt Viſeman Defendant, 


an Ation of T an Action of Covenant, the Caſe appeared to be this, (S.) The Delendont 

having a Warren in a Park, called Braddock Park, demiſed Warrennam ſuam, 
x Ro.Rep.259. Anglicè, the game of Conies unto tbe Plaintiff, and did Covenant, that he ſhould 
2 Ro. Abt. 60. enjoy the benefit of his Demiſe 3 fo2 bzeach of Covenant, the Action bꝛought, and 
- lays the bzeach, in killing of the Conies in the Park, ibi dimiſſd: and allo foz his 
„ not ſuffering of him to come there, and to kill the Conies to him demiſed, Qua 
8 ipſum intrare, & venare non permulit, : * 

Coke Chief Juſtice. If J have Marren in my Land, and J demiſe my Warren 
in ſuch a place, clearly the ſoil doth paſs : Ik the ſoil be in him by a Gzant, oz 
Leaſe of the Park, the ſoil doth paſs. _ ; 

Dodderidge Juſtice, A man may have a Warren in another mans Land,and there 
by the Gzant of the Warren, che ſoil doth not paſs, 

Coke. Ey 33 H. 6. If one grants his Warren, excepting the ſoil, the ſame doth 
not paſs, and therefoze it followeth, That if it had not been accepted, the ſame 
would have paſſed, 

3 Dodderidge. J cannot have a Park in another mans Land: If J grant unto one 

Y my Panoꝛ of Dale, Manerium de Dale; Anglice, my Cloſe in Dale, the Banoz ſhall 

4M pals; ſo here in this Cale, the Warren doth paſs: Alſo a man, (as here in this 

Caſe) map have a Warren in his Park; by his demiſe of the Warren in his 

Park, the ſoil doth not pas. 

K Coke agreed with him herein, becauſe he is here to have the Park himlelt, ot her⸗ 

7 wile it were if he had no Park, | x 

* The Court all agried in this, that the Marren here demiſed, is to be intended 
to be in the whole Park, and this to be as large and bzoad as the Park, and that 

judgment Here is a good b2each of Covenant aſſigned; and ſo by the Rule of the Court, Judy 


given for the nt > : 
Plaintiff. ment was entred fo2 the Plaintiff 


Cuddington Plaintiff againſt Wilkin 
Defendant. 


Entred Trinity 13 Jac. B. R. 
11 Rot. 683. 


2 Cro. 377. bh an Action of Treſpaſs, foz debzuſing and bzeaking of his Cloſe, 44 Eliz. It 
1 Ro Rep. a59. I. the Declaration it was laid to be done, tam contra pacem Domine Regine, quam 
contra, pacem Regis nunc, a Uerdid being found foz the Plaintiff : It was moved. 
in Arreſt of Judgment, that the Declaration was not good, being laid to be done 

contra, pacem Regis nunc, which cannot be ſo. Vol ; 
Coke Chief Juſtice, Declarations are aided by no Statute : Theſe Wozds here, 
(S.).contra pacem Domini Regis nunc, ate but ſurpluſage 3 the difference in chis Cale 


will be this, if the Treſpaſs be laid to be done in the time of Queen Eliz. and with hm 
3 | a continuando in the time Regis nunc, there he ought to lay in his Declaration, the F. 
” ed ſame to be done contra pacem of both, (S.) Dominæ Reginæ, & Regis nunc 3 otherwile loy 


it is clearly, where the Treſpaſs is only laid to be in the time of Queen Eliz. there 
the Declaration is only to be contra pacem Dominæ Reginæ, (& Regis nunc) this is 
but matter of ſurpluſage, and ſhall not vitiate the Declaration. The 


> 
* 
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' The whole Court agreed with him herein, and that this was a pꝛobable excepti- 
on, but ſuch ſurpluſages are not material, being aided 2 And lo by the Rule of the cn c < 
Court, Judgment was entred foz the Plaintiff, | 


Helley Plaintiff againſt Hender 
Defendant. 


E an Action upon the Caſe foz ſcandalous wo2ds, upon Non culp. pleaded, a ver- 
dict was found foz the Plainciff, n 
It was moved in Arreſt of Judgment, that the wozds were not actionable : The 


, Caſe appeared to be this. 


It was laid in the Declaration, Cum quidam malefactores ignoti, had Felonioufly 
ſhozn the Sheep of one Henry Clemens ; upon comminitation had between Margety 
Hender the Defendanc, and another, as touching the ſheering of theſe Sheep, pre- 
dicta Margeria Hender, did then ſpeak theſe flauderous wozds, (S.) J do know who 
did ſheer the Sheep, Prædicti Henrici Clemens innuendo) the other to whom the ſpake; 
then demanded of her who this was; unto this ſhe anſwered, that it was Helly and 
Michel that did ſheer them (innuendo Felonice.) * 

It was urged, that theſe wozds are not Actionable, foz that general wozys ſhall 
not be reſttained to particular, and that the Innuendo will not help this, as appears, 
Coke 4 pars, fol. 17. Jeams & Rutlechs Caſe, & fol. 20. in Barhams Caſe. 


Judgmer: gt. 


Plain ict. 


An Action + 
upon tic Ci? 
for ws. ds. 


Coke 4 pat 15 


Croke Jultice. Take all the wozds here together, and they are ſcandalous, and fol. 17. E. 


well Adionable. | | 
Dodderidge Juttice. She ſaid, J do know who did ſheer the Sheep, Quid inde ? 
Nil | 


Haughton Juſtice. Jt is well here laid, that certain Balefactozs had fefonibufly 
hozn the Sheep : Eut afterwards he comes too ſhozt, laying in his Declaration; 
that there was communication between the Defendant and another, concerning the 
heering of the ſaid Sheep (but not concerning the Felony) and they might ſpeak 
of the ſheering of the Sheep, and not of che Felony; and it is not here laid, that 
he ſaid, ſhe did know, who did ſheer the Sheep Feloniouſly, but that ſhe did know 
who did ſheer the Dheep generally, | | | 

Dodderidge. This ſpeech and communication, as it is here laid, is touching a 
general ſheering of the Sheep, and not of a ſpecial and felonious ſheering 3 toz if 
one ſaith, the Sheep of ſt:ch a one were Feloniotly chozn; ik the other laith, 2 
know who did ſheer them, and names him, this is no ſcandal, no2 are the wozds 
aſtonable, ; 

Croke, Jf one complains. faying, Py Sheep arc felonioufip ſbozn: Me to 
whom he complains,faich,J know who ſhoze them, and names him, (5.) luch a one, 
b not this ſcandalous :? clearly it is. 

Dodderidge. The ſcandal here grows cut of an infegence, and this cught not to 

lo,to make woꝛds to be actionable tut the wozrs ought to be directly ſcandalous; 
if the wozds hed been, J do know who dtd it, this referg directly to the Felony 
defoze alledged to be dore. | 

Croke, If one complains ſapinx, By Sheep were Felonioufly ſtolen away, 
anther to whom he did ſpeak, ſaith to him, J know who took chem, and names 
jim, Is not this fcandalous 2 | 

Colderidge. Theſe wozds are not actionable, fo2 nothing is ſajd of the Fe- 

. | 
Coke. This is a direc anſwer to the complaint made unto him; and ſo in the 
Alncizal caſe here, the wozts are ſcandalous, and fo actionable, 


MD 2 Dodderidge 
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50> HOW Dodderidge & Haughton, Clearly they are not Actionable, they being only a 

' opinion of the (candal by an inference, and ſo by the Rule of the Court, the matter to ſtay, till the 
Court agaiaſt Plaintiff moved the ſame again; which was never moved by him afterwards, per⸗ 
this ylainriff. ceiving the better opinion of the Court to be againſt him, 


* 


William Hanmer Plaintiff, againſt Thomas Clive 
Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Rott. 612: 


Error. x N a Writ- of Erroz, to reverſe a Judgment given againf him, in che C. B. (6; 
Tho. Clive, in an Action of Debt foz 260 l. The Cale appeared to be this ; x 
was ſhewed, that in the firſt Declaration there, William Hanmer, Summonitus fuir 
ad reſpondendum Thome Clive, quod reddat ei, 2601. Hanmer afterwards pleads to 
this, and hath an Emparlance granted him, Afterwards, in another Term, upon z 
ſecond Declaration, Wil. Hanmer, Summonitus fuit ad reſpondendum Thom, Clive, 
quod reddat ei, &c. Et le Judgment fuit done upon this ſecond Declaration, foz the 
: ſaid Thom. Elmes, whereas his true name was Thomas Clive, and ſd a variante from 
. the firſt Declaration. 


Nota, That there were two Declarations in the C. B. the firſt was entre), 

Hillar. 10 Jac. C. B. Rot. 2636. The ſecond Declaration in the C. B. was entred, 

r. Declaration Paſch. 11 Jac. C. B. Rot. 1536. and the Declaration here in B. R. was entted, 
in C. B. en- Mich, 12 Jac. B. R. Rot. 612. Hutton Serjeant, The Judgment was given upon 
cred, Hil. 10 the. lecond Declaration, and alſo upen default. The Erroz aſſigned to reverſe 


— 3 this Judgment was, foz that the ſame was given foz another perſon, and not in 
| 2. Declaration the Plaintiff in the ſuite > The Judgment upon the ſecond Declaration, varying 
s bc. from the name, in the firſt Declaration, foz that the Plea role ought to agree 
* with the Declaration, both in the matter, and alſo in the perſon, ut here the 
1 ſame varies in the perſon from the firſt Declaration, and ſo ſhall it allo be, if it 
| vary in the matter. It muſt be agreed, that if he had been named right, in any 
place in the ſecond Declaration, that this is good, and ſhall be amended, accozding 
to the firſt Declaration, but ic is not ſo here, This is a material Erroz, andio 
this purpoſe, there was a Cale in this Court reſolved directly in point, which 

was, ; : 
E- Term. Paſch. Termin. Paſch. 37 Eliz. B. R. Rot. $5. between Warner and Wincher, in debt, 
8 (7 a 37 Eliz. B. R. upon à Bond. In the firſt Declaration, he declared upon a Bond, dated 1. May, 


Kot. 85. &c. after an Empar lance in another Term; in the ſecond Declaration, he declared 
upon a Fond, dated 2. die Mai). Judgment was given in the C. B. upon the ſecond 
Declaration, upon this a Writ of Crroz was here brought, and alligned foz 

| Erroz, this variance in matter; and the Judgment foz this Cauſe reſolved here to 

v9 be erronious, and foz this Erroz was reverſed, And ſo in chis Caſe here; The 

e firſt Declaration being fo; Tho. Clive againſt Wil. Hanmer. Snd the ſecond Detla⸗ 

: ration was Thomas Elmes againſt William Haniner, and ſo a material variance in 
the perſon of the Plaintiff, there the firſt Declaration, being the chief Teclara- 
tion, 

It was urged foz the Defendant; that if this be true, that the ſecond Declaration, 
upou which the Judgment was given, varies from the firſt Declaration, yet this 
ſhall be amended, accozding to the firſt Declaration, and ſo made to agree with gre 

this 


- 
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this is the uſual courſe, and that this is ſo, will be warranted by very many Pꝛe⸗ 


8. | | 
| Dodderidge Juſtice. In the C. B. there may be two ſeveral Declarations, the 
one by Tho. Clive, againſt Hanmer, and the other by Tho. Elmes againſt Hanmer, 
and here it may be ſo, that you have removed the wzong Recoꝛd. 

But as to this, the Council of both parties made anſwer, and did agree, that this 
was not fo; but that this was, in one and the ſame ſuite ; and between one and the 
ſame perſon, and they allo agreed this variance to be ſo, between the ſecond and the 
firſt Declaration. 8 . | 

Dodderidge. If it be ſo, the firſt Declaration is the true Declaration there, and 

this is righc ; And if the ſecond Declaration do vary from this, J have known this 
to be amended here in this Court, and the ſecond Declaration made to agree with the 
firſt. This matter is alſo amendable there in the C. B. accozding to the firſt Decla⸗ 
ration. . 
And ſo without any further debate at this time, by the Rule of the Court, this 
was adjourned over to another time, and in the interim, to have ſearch made foz pꝛe⸗ 
ſidents in this Cale; and alſo they to have one of the P2ochonotaries of the ſame 
Court of C. B. to cercifie this Court, of their uſage, in ſuch Caſes, | 

Afterwards at another time, this matter was moved again, and then the Court 
was infozmed, that upon examination of the Recozds, the oziginal Recozd, was 
thzoughout right, and alſo, that all the Recozds in the C. B. in the pꝛoceedings in 
this Caſe, are in every particular right. Eut the Recozd here removed, doth not 
agree wich the other, but vary in this (S) being (Elmes) foz (Clive.) | 

The Court then anſwered, that they would have this ſearched our, this being a 
{rear abuſe to the Court, It appeared upon ſearch made, That che Reco2d certified 
was right, bac che entring it here in this Court, was not right, the fame being 
inſerted, and made ( Elmes ) foz ( Clive.) | 

This appearing to be ſo. The Court was therefoze moved, to have the Judg- 
ment afffrmed, both the Kecozds belodo being right. 


Dodderidge. This & but a miſentring of the Clark here, and ſo the ſame ought The Record 


tu be amended, , amended, and 
And lo the Rule of the Court was to have the Recozd here amended; and this —_ - 


King done, by the Rule of the Court, the Judgment given in the C. B. to be af- 
, ed. ; 


Hall Plaintiff, againſt Hemminge. 
Detendanr. 


Entred Termin. Trin. 13 Fac. B. R. 
| Rot. 3 36. 


[* an Action upon the Caſe foz a pzomiſe ; upon Non aſſumpſit pleaded, a Uers An Aion 
dit was found foz the Plaintiff. upon the caſe 


Coventry. Foz the Defendant moved the Court in Arreſt of Judgment, that the "or & . 
ration here is not good, and upon this the Caſe appeared to be. That upon 3 Cro. 432. 


» foz the reſidue, which he ould ſell unto them 3 he lets fozth in his Declara- 
G tion, 


te delivery of two Weyes of Farley, by the Plaintiſt co che Defendant (one 1 Ro. K. 284, 
Wey of Earley in Worceſterſhire being fir Quarters) the Defendant did then allume 314. 


Wd pꝛomiſe to give unto him lo much foz a Wey, as any other ſhould give unto — 
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tion, that he delivered unto him two Weyes of Barley, and alſo ſets fo2th, that he 
ſold the other Weyes to others, fo; ſo much a Wey, and that ſo the two Weyes 
by him ſold, and delivered to the Defendant (deducting 1 d. in a Wey, accozding 
to his pꝛomiſe, amounted in toto unto 171. 12 s. the which (licet ſæpius requiſitus) 
he hath not paid, unde &c. It was urged, that this Declaration here, is not god, 
foz that he ought therein to have ſhewed, that he ſold the other Mepes, to, &c. 
fo2 ſo much, and that he gave notice ok this, to the Defendant,foz how much a Wey, 
he ſold the reft, and ſo to have requeſted payment thereof,and he ought alſo to have 
ſhewed, the certain time of his requeſt made, this being upon FW made by the 
. W Plaintiff to another. And to this purpoſe' there was a Caſe, Trin. 12 Jac. B. R. 
A ** Rot. 1758. Rot. 1758. between Twiſt and Homes. The Cale was fo: Toad, and the ſame 
* Twiſt & Homes Caſe in effect agreeing with the Caſe here, and in this caſe the Aſſumpſit was, to pay 
caſe. foz ſo many loads of Woad, to him to be delivered, ſo much to pay him foz every 
load, as he ſhould ſell the reſidue by the load unto others; he there ſhewed in the 
Declaration, that he ſold the reſidue to others foz ſo much a load, and that accozp- 
ing to that rate, the Woad by him delivered to the Defenvant,came to ſo much, the 
which he requeſted him to pay, but he refuſed., Unde actio, upon Non affumplic 
pleaded, Uerdict and Judgment was given foz the Plaintiff, upon this Judgment 
a Writ of Erroz bzought in the Exchequer Chamber, and the ſame Crroz there al⸗ 
ſigned, as is now here moved in arreſt of Judgment (S) becauſe he gave no notice 
to the Defendant, that he ſold the reſidue of his Woad fo2 ſo much a load, and ſo 
requeſted him to pay this, and foz this Erroz, foz want of notice given to the De- 
fendant, foz what he ſold the reſidue of his Woad by the load. Judgment was re- 
verſed, And ſo upon the ſame reaſon here, becauſe the Plaintiff in his Declaration 
hath laid no notice to be given by him, to the Defendant, foz how much he ſold his 
other Mepes of Barley, by the Mey unto others, noz pet any time laid of the re- 
queſt, fo2 theſe caufes the Declaration is not god, and Judgment to tap, there being 
no moze difference between this Caſe and the gt her, but that there it was fo; Woan, 
and here foz Cozn, foz Weyes of Farley. 

Haughton Juſtice. Me ought here to have given notice of this to the Defendant, 
foz what he ſold his other Weyes of Earley ts pthers by the Wey, this being 
pꝛivate matter unto the Plaintiff; otherwiſe it would have ben in Caſe of an arbi⸗ 
criment, and a Eond given to perfozm the lame, there he is to take notice of it, at 
his peril, unlels it be ſpecially ſpecified, that notice be given of the award to the 
party. And ſo without any moze ſaid hercin at this time, by the Rule of the Court, 
this Caſe was adjourned over to another time, foz the other five to anſwer theſe, 
exceptions taken to the Declaration, 2 

Term. Hil. 12 Afterwards (8, Termin. Hillar. 13 Jac. B. R. Che Court was moved again in this 
Jac. B. R. this Caſe, and the ſame exceptions moved again unto the Declaration, 
caſe moved Upon the fozmer Cale cited between Twiſt and Homes. : 
— Coke Chief Juſtice. Mom ſhall a Taploz be paid upon a quantum meruit? this is 
iſſuable, anda Jury is to find this, no notice of this to be given, But here it 
this pꝛincipal Caſe, the Plaintiff is to give notice to the Defendant, fo; what he 
3 ſold the reüdue ok his Farley by the Mey; and it is not ſufficient foz him here to 
4 demand the money, without giving firſt unto him particular notice, foz what he (old | 
S the reſidue of his Barlep foz a Wey, befoze the demand by him made of his 
money, foz the two Weys delivered by him to the Defendant, this notice is to 
pꝛecede. i 
Dodderidge Juſtice. We have ſo far agreed in this befoze, foz the point of notice 
to be firſt given to the Defendant. And lo it was agreed in another Cale here 
adjudged 3 where one did aſſume, to pay ſo much money upon the marriage; 
ſuch a one, and here adjudged, that befoze demand of the ſum, he ought to give 
notice of the marriage, 
Coke, Agreed with him, this to be ſo, 5 


Haughton, 
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Haughton. In caſe of an Arbitriment, no notice to be given, becauſe that both are 
parties and pivies to it. | 

The Court all clear of opinion, that foz the omiſſion in the Declaration, of no- 

tice given unto the Defendanc, foz what he ſold the reſidue of his Barley a Mey; Judgment fr 
the Declaration foz-this cauſe is not good, audtherefoze the Rule of the Court was, the Defendanr; 
quod querens nil capiat per billam, ec. 


The KING againſt Lay. 


BY Infozmation againſt him, upon the Statute of 23 Eliz. cap. 1. foz the Re- ; Ro Rep. 233. 
cuſancy of his Wife, in not coming to Church, by which, to fozfeit 20 l. a Information 
month the Jnfozmation againſt him was foz 240 1. which he was to fozfeig foz Pon che Ste. 
the Recuſancy of his Wife, by ablenting of her ſelf from Church foz ſo long gas of 23 Ei. 
time; upon this Inkozmation, and a Trial thereon had; It was found foz the 
Bing. 

Richardſon Serjeant. Fo2 the Defendant moved the Court in Arreſt of Judgment, 
{oz that, as he urged, this Statute doth not extend unto the Pusband, to ſubjeer 
him to the penalty of che ſaid Ac, foz the Recuſancy of his Mike, he himſelf being 
confozmable ; and that this ſhould be like unto Doctoz Huſſeys Caſe, Coke 9 pars, in 
bl) t, 72. upon the Statute of Weſtminſter 2. cap. 39. that a feme Covert ſhould 7 9 Loy 
not be within chat Act, foz to make the Pusband chargeable. 9 
Haughton Juſtice. This which is now moved in Arreſt of Judgment, is not woz⸗ 1 
thy of any difputation, this being rgſolved, Coke 11 pars, fol. 56.57. in Dr. Foſters ous 1 — Ox 
Cafe, fol. & 1, & 62. that a feme-Covert is within che Statutes of 1 Eliz. 2. cap. 2. 7e. 
im the fozfeirure of the 1 s. and of 23 Eliz. cap. 1. foz the 20 1. fozfeiture foz every 
months abfence; | 
Dodderidge Juſtice. In the Argument of Dz. Foſters Caſe, apt occaſion was 
then given tentd us, to have a review and a diligent conſideration of all the Statutes 
made concerning Recuſancs ; and this which is now moved in arreſt of Judgment, 
i clearly againſt the Defendant 3 and ſo we all didreſolve it in the Argument of 
Tua; Foſters Caſe, that the Pugband was liable. unto the penalty of 23 Eliz. 
oh * koz the Recuſancy ok his Wife, notwithſtanding that he himſelf be no 

ant. L 
And fo by the whole Court, this Exception was diſallowed, and affurther day 
"rl aig by the Court to ſhew better matter, otherwiſe Judgment to be given fox 
ing. f | 

At which time Finch Serjeant moved attother matter in Arreſt of Judg⸗ 
wo] upon the Statute of 23 Eliz. cap. i. that the party cught to be convicey 


This was alfo reſolved againſt him an D. Foſters Caſe. TTY 
1 whole Court now clear of opinion, that he ought to be convicted in 'the ſame 
I; © * F 5 1 * 


Anothet matter was then by him moved in Arreſt of -JÞvgment, that in this 
Qte, this was foz the Kecuſancy of his'Wife, and therefvze he is nat liable to the 
enatty tu the 23 Eliz. fox it a feme Covert do-comniit a Ntot, che Hus band ſhall not 
be liable fo2 this 3 here the Yusband is not made a party by 23 Eliz. and therefoze 
ht bell not pay the penalty, by the Statute of 23 Eliz.nflictod 2 But the Statute | 
of 35 Eliz, cap. 2. gives an Acton of Debt foz the penalty, and chis dzings the stat. 35 Efiz, 
Naband in; and ſo {oj\flanderous wo2 bs fpoken by a keme Covert, the Pusband cap. 2. 
hillmilwver, | . J e 1 

| 17.4 


Ent 


- 


88 Termin. Mich. 13 Fac. Part HI. 


— 


Eut this was all over-ruled by the Court, foz that upon ſolemn Argument by all 
Mich. 12 Jac. the Judges, Termin. Mich. 12 Jac. B. R. in an Infozmation by William Shoyl, againſt 
B,R.&. Wodoz Folter, entred on the Crown fide ; in the ſame Mich. Term. 12 Jac, it was 
adjudged againſt Doctoz Foſter : Jn which Caſe, the Arguments of all the Judges 
J _ at large, but have not repozted this Cale, the ſame being already repoztey, 

as befoze, | | 
— And ſo the Rule of the Court was, Quod judicium intretur pro Domino Rege, & 
- coram Domino Rege 3 and alſo by the Rule of the Court, execution was to be 


Execution for : 
the King. awarded foz the King, 


The King againſt Zakar, and others, 
Defendants, 


Entred Termin. Paſch. 13 Jac. B. R. Rot. 2 j. 
on the Crown: ſide. 


—.— Impt- 17 a Qure Impedit bzonght againſt John Eiſhop of Norwich, Thomas. Cole, any 
— Robert Sakar, Defendants, | 
2 Cro. 38 fl. The Declaration grounded upon the Statute of 31 Eliz. cap. 6. of Simony ; 
_ 28. therein is ſet fozth a Simoniacal agreement, between Thomas Cole and his Mile, 
2 Ro Af. 22% and Robert Zakar, who has to be pzeſented upon this agreement, that pzeſently * 
346. 349, > after his Pꝛeſentment, he ſhould make a Leaſe of. part co Cole che Father, and of 
other part, a Leaſe to Cole the Don, and alſo to pap 60 l. to Cole the Don. 

It is further ſet fozth, that upon this, Zakar was pzeſented unto the 
of the Church of Havering, he made the Leaſe accozdingly to Cole the Father, 
and after to Cole the Son, and alſo paid the ſaid 604, That by reaſon of this Sp- 
moniacal Agreement, the Church became void, and ſo it belonged to the King to 
pzeſent ; and not foz ſuffering of him to pꝛeſent unto this Uicaridge, the Que la 
pedit bzought, | 

And ſhews further, That Thomas Cole the Father, did enfeoff Thomas Cole the 
Don of the Panoz of Havering, to which this Advowſon of the Uicaridge did appers 
tain, and that he pꝛeſented Zakar. 

The Declaration ſets fozth the Statute of 31 Eliz. cap. 6. fog Simony ; Tp 
which ſuch Pꝛeſentation, Admiſſion, Inſtitution, and Jnducion, ſhould be utterly 
void; fruſtrate, and of no effect in Law; and that it hould be lawful foz the Quern, 
her Meirs and Ducceſſo2s, to pzeſent to the ſame Benefice foz this time only; and 
that every perſon who ſ{all give oz take contrary to the Statute, ſhall fozfeic 
double the value of one years pꝛofit of ſuch Wenefice 3 and that the perſon ſo coz 
ruptly taking, oz pꝛocuring, &c. ſuch E enefice, ſhall be upon this, and foz ever 
—_ adjudged a diſabled perſon in Law, to have and enjoy the ſame Tene- 

ce. | ; | ; : 

It is alſo ſet fozth, That the Uicaridge of Havering, is, and hath, Curam ant 
marum 3 there is alſo ſet fozth the Leaſe made to Cole the Father of ſome things, 
and to Cole the Don of others, and the payment of the 60 1. to Cole the on 3 and 
that upon this, the Bing had god title to pzeſent, &c. and foz the diſturbance the 
Quare Impedit 20ught. 

As to this, the Biſhop he pleads, that he claims nothing but as Oꝛdtnarp. And 
ſo Judgment given againſt him foz che Bing. | 

Tho. Cole pleads, Non ditturbavit, and ſ at iſſue upon this. 12 

Zakar, he pleads, That long time befoze, John Smich had any thing in the lain 


Panoz of Havering, Queen Eliz. was ſeized of the Nedozy of Havering G 
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pate, to which this Advowſon of the Uicaridge did appertain; and this being 


void, John Smith, Uſurpando, did p2eſent unto it, and that after this manner, to 
which this Uicaridge ſnppoſed to be appendant, did deſcend and come unto George 
Smith, who did of this manner enfeoffe Tho. Cole the Father, who of this enfeoffed 
Thomas Cole the Son, and died. That Tho. Cole pzeſented Robert Sakar, bona 
fide, uſurpando , upon the Bing, to whom this deſcended from Queen Eliz. 
who was admitted and inſtituted. And then the King, ad Eccleſiam vacantem, 
did p2eſent the ſame Sakar, And takes a Traverſe, abſque hoc, that this did apper- 
tain unto the Rectozy, And upon this the Kings Attozney General demurred in 


Law. | | 
Thomas Crew. That Jndgment ought to be given fo2 the King, 


The firit point here conſiderable is, where the King hach grounded his Quare Points, 


. Impedit, and thereby inticled himlelf upon the Statute of 31 Eliz. cap. 6. foz Si- 
mony s this is the moſt material thing to have been traverſed, to which there is 
here no anſwer at all given, and ſo in this he hath failed, 

21 E. 4. fol. 1. That the cauſe of Acton is traverſable. 

Alſo where two matters are alledged foz the Bing, there the moſt material ought 
to be traverſed, With this agrees, 10 H. 7. fol.27. by Keble, 20 E. 4. fol. 14. 9 E.4. 
fol. 39. by Danby, all agræ in this, that the moſt material thing is always to be 
traverſed 3 and ſo is 22 H. 6. fol.25. in Denhanis Caſe, where the darrain Pꝛeſent⸗ 
ment was traverſable ; Here in this Cale the appendancy is not traverſable, but the 
Simony, as the moſt matecral thing, and ſo is Coke 5. pars, 98. in the Counteſs of 
Northumberlands Caſe, 

2. The ſecond point. Whegher here be not a ſufficient title ſet fo2th foz the 
King by the Simony. The Detendant here hath ſhewed another title foz him; fo2 
he hath Hewed that Q. Eliz. was ſeiſed of the Refto2y of Havering, and that Smith 
did Pꝛeſent by uſurpation upon the Queen, and ſets fo2th a deſtent unto Cole, that 
after the death of Fairecloth, the Incumbent of Smith, Coke pzefented Sakar, uſur- 
pando upon the Ring 3 ſv here he hath made a plenarty againſt the King by uſur⸗ 
pation 3 but pet the Bing may have a Quare Impedit, as appears in Greens Caſe, 

Coke 6. pars, fol. 29. in the Bar he fhews, that Smich did uſurp upon Qutn 

Eliz. (being ſeized in jure Coronæ of the Vierto2y, and did pꝛeſent Faircloth, and 

alter made a Feoitment in Fee of the Manoz unto Colc. It appeareth by 12 H. 7. 

fol, 12. Fitz. Nat. Bre. {ol.28; and 9 H. 7. fol. 9. b. That where a Title appears foz 

_ in a Quare Impedit, a Writ to the Biſhop Hall there be granted foz the 

ng. 0 N p 

- 3, The third point; One ispꝛeſenten by Simony, the ſame perſon afterwards 

* dbtains a P2efencarion from the Ring, this is not good, fo2 that he is now a dilabled 

* herfon co take this 1Senefice, he hath a Lepzofte upon him, by the Statute of 

1 Eliz, cap. 6. like unto that of Gehazi. K 

Coke Chief Juſtice, Notwithſtanding the King ſaith ſo, that the ſaid enmbent 

Hall fill continue, yet the King ſhall have the nert Pꝛetentation. | 

1. Is to the firſt Point, it was urged foz the Defendent, that the appentancy, and 
dot the Simony, is here to be rraverfey; It muſt be agried, that the canſe of Action 

- bught always to be traverſed, here in the Detlaration is ſec fozih the 1 any 
Nieſentacion of John Smith, the appendancy und the Simony. | | 

Where the Plaintiff and the Defeadanc do agree in the perton p2efetifed,' by 

Wich the Plaincif makes title to himſelf vp appendancy ; here this onght © be 

traverſed. But if they do vary in the perſon pzeſenced,and in the Pzeſentmentthere 

the appendancy is not to be traverſed ; Very they agree iu the perfon p2efented, and 


Bat here the appendancy is the Kings title. The King is not here intituled by the 
N Stain? 


21 E. fol. 7. 
10H, 7. fol. 23. 
20 E. 4» . 14 


24 


Cobt 9 pars, 
fol. 29. in 
Greens Cale. 
12H. 7. f. 12: 
9 H. 7. f. 9. 

6 Fitz. Nat. 
Bre. f. 28. 


he appendaucy is the Kings Title, 17 E. 3. fol. 10. 11. the Bing bzings a Quare ,, E. fol 16: 
x, there the title of the Bing is by che P2eſencment, and this ts craverſable. 11. 
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2. 
Coke 6 pars 
fol. 48. boſe. 
wells Caſe. 


Four things in 


the Star. of 
31 Eith 


Srat. of 13 


Eliz. ca Pe 12. 


27 Hl. fol. 26. 


Tat ams Cale, 


30 E. 3. f. 9. 


Stat 31 Eliz. 


Dallingtons 
Caſe, 

Coke 2 pars, 
f. 43. &c. Sales 
Cale. 


Statute of 31 Eliz. becauſe there is an inheritance in the King, but by the Statute 
of 31 Eliz. the King is intitled only foz one turn. It is put to2 a Rule in Greens 
Cale befoze remembzed, that if one pzeſents Simoniace to a Church of the Kings, 
and the Bing afterwards pzeſents, jure Simoniaci, this is a void Pzeſentment, bes 
cauſe he hath miſtaken his Title, but he ought to pzeſent jure Vatronatus, not 
ratione Simoniace Præſentatus, the Pꝛeſentment is to be traverſed, where the ſame 
is denied. | ; 4.9 

2. As tothe ſecond Point, being touching the luperinſtitution, this is not mate⸗ 
rial, Coke 6 pars, fol. 48. in Boſwells Caſe, if one ulurp upon the Bing, by this he 
gains a P2eſencation upon the King, but no Patronage, Ye is not to be removed 
by Action, but by a Quare lmpedit, as appeareth by 9 E. 3. fol. 20. new pzint, and 
fol. 660. old pꝛint. At the King do ratifie the poſſeſlion of the Incumbent, ita quod 
in nullo gravetur, this is now as a new Pzelencment, | 

3. As to the third Point, (S) the dilability of the perſon by the Statute of 
31 Eliz. 4. matters are to be obſerved upon this Statute. (S) 

1, The P2eſentation to Le. void, 

2, The King to have this Pzeſentment, | 

3. A Fine to be impoſed by way of fozfeicure 3 and 

4+ The party pzeſented, to be utterly diſabled, ; | | 

It mult be agreed, to be a diſability as to the party, but whether he ſhall be dil⸗ 
abled as to the King himſelf, this is a Point here conſiderable ; as to this it is to 
be conſidered, whether the King may not enable him to take this Tenefice « Ey 
the Statute of 13 Eliz. cap. 12. a P2eſentment of an Infant to a Fenefice is void, 
Uut if the King will diſpence with this, it is gogg 3 if the King may do this, the 
Court to judge of this, no authozity being in it. | 

As to a Contract made with a feme Covert, this is good by 27 H. S. fol. 26. in 
Tatams Cale, and it ſhall be ſaid to be the Contract of the Pusband, 30 E. 3. fol, 9. 
a ſale by a feme Covert is good, and he ſhall declare that he himſelf ſold this. 

As to the Declaration, It was urged that this is not good. Foz that no Quare 
Impedit is to be bzought, but a Pzeſentation ought to be alledged. Pere it is, be- 
cauſe he did not ſuffer him to Pzeſent Eccleſiæ de Havering, 

Whereas it ought to have been ad eandem vicariam, foz here is boch Eccleſia & 
VICAria, 

Doderidge Juſtice demanded, Quid if the Parſonage be pzeſentable, 

Coke Chief Juſtice. Omnis vicaria eſt Eccleſia, this is clear, and alſo verba generalia, 
genera/iter ſunt intelligenda. 

As to the Statüte here of 31 Eliz. cap. 6. Ong Pzeſents by uſurpation upon 
the King, he Pzeſents him again, this is void if Ye do not recite this, and to have 
bim firſt to be removed; as it was held in Dallingtons Caſe, The King hath s 
Tenant fo2 years, if he makes a ltaſe foz life, this is void if he do not recite the 
leaſe foz years, If one P2eſents upon the King, this Pzeſentee ought to be re- 
moved. In the Xiſhop of Wincheſters Caſe, 2 pars, fol. 43. if the right of an Abbot 
comes to the King, this ſhall- not paſs out of him, unleſs ic paſs by ſpecial wozds, 
and not by a Releaſe, An, Advowſon ſhall not be dzawn/out of the King, and this 
was Caſe, » . | 
As to the matter here of Simony, if there be fraud in the Jncumbent,oz if mony 
be given foz the Pzeſentation, though it be unknown to the Incumbent, to this let 
the Patron look. The Jncumbenc ſhall be removed, As co the diſability of the 

erſon. | 
: It was the Caſe concerning the Cofferers place, an old Judge had this place here- 
tofoze, being a place of very great confidence, 40000 l. per annum paſſeth chzough 
bis hands. One did lately contra with, &c. and foz to have this Office, * 


— — 
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it was queſtioned, whether this was within the Statute of 5 E.6. capite 16. ſoz buys Stat. of « E C. 
ing of Offices, + 203-16 3; T P : | cap. 16. / 
And it was Dir Arthur Ingrams Caſe. Jn which Caſe the Judges were all de- Sir Artbur in- 
manded their opinions (not withſtanding his Wife there paid the mony,) this Sta⸗ ern, Caſe. 
e clearly doth diſable ſuch a perſon foz ever to have the ſaid Oflice foz the which 
had ſo contraced. Do that as to the Cofferers place, we all did Keſolve that 
Sir Arthur Ingram was by the Statute diſabled foz ever to be made Coffcrer,becauſe 
he would have bought this place, and we alſo reſolved, That the King was bound 
by this Statute. to | 
Dodderidge Juſtice, There is Simoniacus, & Simoniace promotus, oz inſtitutus, as Paſch. g Jic. 
was Reſolved in Calverts Caſe, Termino Paſch. 9 Jac: in Scaccario, a good Caſe ag clverts Caſe, 
touching this matter, * hr e in Scaccario. 
Che whole Court agreed clearly in this, without any further Argument, that 
this Perſon here pꝛeſented by Simony 3 the Pzeſencatiou is meerly void, and that 
the party ſo pzeſented, is utcerly diſabled foz ever, by the Statute of 31 Eliz. cap.6. 
to take the ſame Benefice, to the which he was thus pzeſented by Simony, and that 
he is incapable to have another Pzeſentation to the ſame Benefice ; and therefoze = 
the Rule of the Court was, Quod judicium intretur pro Domino Rege, unleſs cauſe be Judgment for 
Hewed by a time given. | 8 3 — Nifs 
Afterwards this Caſe was moved again, and George Croke moved the Court to (525.5 
ſtay Judgment. That the Demurrer might be waived, and to go to trial upon the 
Simony. 
The whole Court denied this, | | 
Then he moved exceptions to the Recozd to ſfay Judgment. 1. That there 
is 4 miſtaking in the reciting of the Statute (as Regardo foz Rewardo,) this 
not good, this is warranted by the Lozd Cromwells Caſe, Coke 2 pars, fol. 69. coke 2 pars, 
touching recicals and miſrecitals, and foz this cauſe, the Declaration is not good, f. 55. the Lord 
The firſt Clauſe of che Statute being, If any one foz any ſum of mony o; re- Cromwell caſe, 


ward, | 

Coke Chief Juſtice, cum omnibus regardis ; this is the common fozm in all Pa 

tents, if it had not been in a general Statute, this is but only matter of fozm, 

Regardes is an old French wozd : Jn Cromwells Caſe there it is Nuntis foꝛ Menda- 

tis. Theſe exceptions taken are but minutz decimæ, by 5 R. 2. Title Quare Impedit, 3 R. 2. tir, 

A Uicaridge may well be appendant unto a Panoz, Vert Impedit. 

The Court was then moved foz ſtay of Execution till the next Term, 

The Court denied this, and ſo the Rule of the Court was, Quod judicium intre- judgment gi- 
tur pro Domino Rege. Eut by the aſſent of the parties, Sakar was to continue in ven for the 
the Uicaridge foz a certain time. Ring, 

Afterwards (S) Termino Hillar. 13 Jac. this matter was moved again. Sakar by Terwio. wit, 
allent of parties being to continue foz a time in the Uicaridge, this time being now 13 Jac. R. R. 
paſt, and he ſtill continuing in poſſeſſion, and committing of great waſt, (S) by sc. 
| un down of Glaſs-windows, and pulling up vf Planks, the Court was theres No. 917. u. 

moved to have a ſpeedy time given him to remove; and alſo foz an. Attach⸗ 2 Ro.Abr813, 
ment againſt him foz this his Contempt. v. 2 Baul. 158. 

Coke Chief Juſtice, We cannot grant this, becauſe that after Judgment here 
by us given againſt him, this his ſtaping in polleſlion was by aſſent of the partics, 
but nag by the Kule of che Court, foz if it had been ſo, then thete had been a good 
ground foz an Attachment; you map have a vi Laica removenda, tut not in this 
Caſe here, becauſe he is a Parſon. But pou map have pour remedp by wap of Ins 
ditment of fozcible cntry, oz by an Ejectione tirmz. Eut here you may have a P30- 

Ubition, and this you may have, not only foz the Patron, but alſo foz any foz the 


ſecond Incumbent, foz this is the Kings Writ 3 and any one map have a Pzohibi- 
lion fo; the King, Alſo here, this ts the Dower of che Church, and we will here pꝛo⸗ 
2 Fibics- 
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| bibite them, if they kall and waſt the timber of the Church oz if they pull down the 
A Prohibition houſes; And therefoze by the Rule of the Court in this Caſe a Prohibition was 
—_ © granted to tap the doing of any wafk. 5 . ö 
Term paſch, Afterwards this Caſe of Sakar was moved“ S) Termin. Paſch. 14 Jac. B. R. Judg⸗ 
14 Jac. E. R. ment being fozmerly given againf him kor Simony 3 and foz this to be removen, 
this Caſe mo- and by this to be foz ever diſabled to have this Tenefice again. | | 
ved again, Richardſon Serjeant now moved the Court to have him reſtozed again, becauſe, ag 
1 he urged it, he was unlawfully removed. The reaſon being, that in a vi laica remo- 
= —1 venda, by which removed, by which by Fitz. Nat. Brev. and the Regiſter, this Wric 
gebn. comes to remove omnem vim Laicam, he ſhews that the Sheriff had viſpoſſeſs him, 
and put another in, the which he ought not to do (and this he offered to make goon 
by an Affidavit,) this is returnable by the Sheriff, | | | 
Coke Chief Juſtice. Jn this his fo-Boing, he hath vone againſt che Law, If he re- 
moves one and puts another in. 
Hill. 38 Eliz. Richardſon Serjtant cited Robinſons Caſe, Hilar. 38 Eliz. 
8 Where upon an Affidavit made, that the Sheriff in a vi laica removenda, had re- 
; moved one, and put another in, there this was debated, whether upon this Gewey 
to the Court, the firſt man removed, Would be reſtozed again oz not; and there 
—_ by the whole Court, the ſecond man to be diſplaced again, and the firſt tg 
e reſtozed. 5 
Coke, Me are to judge upon a Recozd, and not upon Aflivavits; therefoze you 
cannot have a Certiorare, foz that neither this Mrit, noz the Writ, de excommu- 
Stat. of 3 Eli. nicato capiendo, are returnable by the Sheriff, until the Statute of 5 Eliz. capag. Jf 
_ a Juſtice of Peace do remove a fozce, this is well done by him, but he cannot put 
another into poſſeſſion, if he cannot do this upon an Indictment on the Statute of 
8 H. 6. cap. g. of Fozcible Entries, we cannot do this upon an Aﬀivavic, 
The Court being then infozmed, that this was in the Caſe of Sakar, they ans 
The Judg- were that he ought not in this Cale be reſtgzed, neither can he have any-remedy, 
ment of the he being foz ever diſabled by reaſon of the Simony. This was ſo agreed by the whole 


Court againſt Court, 
Saber, 


Robins Plaintiff. againſt Sambel 
Defendant. 


Entred Paſch. 13 Jac. B. R. 
Rot. 21. 


Error. . 


2 Cro. 386. Erro? aſſigned in the Judgment, this being, Ideo conceſſum eſt per Curiam, quod 
1 Ro. R. 258. prædictus Johannes Sambel recuperet, whereas it ought to have been, Ideo conſidertum 
1 Ro Abt. 77 1. eſt per Curiam quod, &c. 
Glanvil. As to this, Firſt, it is to be-conſidered, what was the ancient wozyuſed 
in the entring of Judgments: As to this, in the Book of Entries, all the 
are in this manner (S) Ideo conſideratum eſt at large 3 oz elſe, Ideo conf. fhozt, Coke 
Coke 8 pars, 8 pars, in the Pꝛinces Caſe, and in the Caſe of Suttons Yolpital, Coke 10 pars, the 
— Princes Judgments are, ideo conl. other Pzelidents there are with conceſſum eſt, in which the 
* Pꝛinters did miſtake in wzicing conceſſum fog conſ. 
The reaſon of this wozd (conſideratum) is very ſignificant, (S.) That the Judges 
were to have conſideration, 


A Writ of 1 a Writ of Erro; to reverſ᷑ a Judgment, given in an Inkerioz Coutt; the 


Alſo 
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Alla this wozd doth import in it two meanings, (8) 1. This to be i granting. 
and an award of the Court. 2. This was ſo done by them upon very good corft- 


deration. . | , 

Allo the Law hath divers wozds which are appꝛopziated, to be uſed to n ſhectal 
-purpoſe, as the wozds which ate called vocabula artis, ag wartatitizo & hoc” paratus 
—.— kes an aberrment: If inſtead of this, the word (probare) be uten, this 

not goo 02 ; . 
Trin. 5 Jac. B. R. Rot. na 8. Seamors Caſe t In a Writ of Erroz, thy Etroz Trin. Jac. 
alligned in the Judgment, being, ideo Inconceſſum eſt, there urged, (la) to be bold, 5 K. &c- 
aud conceſſum gyod 3 but it was there ſaid, that if it had been (conceſſtitti eft) a 
queſtion ie would be, wherhee that were govd, o} not, and thoughe not &90b if t 

Foz the Judges there ſaid,that by this, if it might be fo, in time they woulv'come 
to Aggreatum, & concordatum eſt, & videtur Curiæ, which ought not to be thifere, 
and that Judgment was reverſed foz that and fog other Ertezs. prota | 
Termin. Paſch 9 Jac, B. R. In one Fullers Caſe, this mattet came again fo Ve Term. Paſch, 
queſtioned, touching the validity of this wozd (conceſſum eſt) and there Lelberton 9 Jac. &c. 
Juſtice obferved, that this wozy (conceſſum) is not à wbzv of gravity, fit foz a 


It was urged by Henry Finch foz the Defendant, and agreed;thac the uſual courſe 
is, and ſo hath been, leo conſideratum eſt, but yet conceſſum et is a fozin of ce 3 
and — goed” , > is Coke t pa in —.— 8 5 in Coke i pars, 
˖ aga Queen, the Entry of the Judgment in both thefe bring, 
ee concefſum eſt: The Pzelivent' cited in 5 Jac. Ticonceſſity, that not good,” but tẽ⸗ 
verſed; and fo videtur Cariz, this not good. | nnn 5 
Mich. 5 Jac. B. R. Rot. 358. Bentriſe àgainſt Barbar, the Judgment was thete en⸗ wi, 3 Je. 
in this manner, (S) ideo videtur Curie, this alligued fo; Erroz, and v3 this B. R. 
the was reverſed, - 4 * 
Cole Chief Juſtice. J ſhould be very loath to change the aticient foꝛm aug courte 
bf Pzeſidents, io the Entry of tur Jedgments, ton chat Jnnovartotis in chis kind 
are- very dangerous, and not to be ſuffered. | LS | 
Ks to the Entry, (S.) (videtur Curie) there is no ſuch ſpetiat Judgment: Fut 
there is a viderur. Curie. firſt, and then p2eſently after, as a good and neceſſary con- 
lanent of this, idro oonſideratum eſt per Curiarti quod, &c. this being an r to 
the point of rhe Uerdict ; and ſo in this manner, the Entry of videtur Cutiæ is iſſual, 
and not to be reverſed foz this: Conceſſum & proviſo are good wozds, and uſed in 
Parliaments, F: . 3 
As in the Statute of Marlebridge, cap. 1. whers.t is Proviſum eſt, concordatum, & Stat. of Mari. 
| Conceſſum eſt quod tam majores, quam minores, in Curia Domini Regis, juſtitiam habe- ridge, cap. i. 
| ant & recipiant: This ts good in an Act ot Parliament, but not lo to be in the en⸗ 
tring of our Judgments, in the ſame, neither to be conceſſum nec concordatum, foz 
in theſe Caſes we ouſcht not to go, and to veſpect æquipollencies, but we ought till 
| obſerve the old and ancient ozder herein uſed. 2 n-a0t | wt, 
. BraQton obftrvech, That Diginals are made by Parliament, and therefoze they Bratton, 
te. not tu be changed but by Parliament, | . 
. Lhe obſervation of the manner of Entring of the old Pꝛeſidents, is very excellent, 
| 1 in miſcricordia, can you have another wozd as good and ſignificant as this, 


Kut of this J will be adviſed, and ſee the Pzefvents, | 

{Haughton Juitice. We are not to permit 0z give way to any new device fn the en⸗ 

ig of our- Judgments. 15 | 

_ Croke Juſtice. We do not diſlike of the Entry, (vide tur Curiz) but new Jnven- 
novitates are moſt dangerous: It is not good foz us to digreſs from the uſual 

of Pzeſivents, herein we will pzoceed, lento pede. | 


» Dodderidge 
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Dodderidge Jultice;> Videtur curiæ, conceſſum, & ei conceditur, all theſe are the 
award of the Court, and ſo uſed, but they ought to be lo uled in theit pꝛoper and 
particular courſes, where pzonounced in French, as (S.) (Le Court agards) that is, 
the Court adjudges. - Rank: 2 7 | 

The Court then ſaid to Hen. Finch, being fox the Defendant, that ic reſted on 
his ſide to ſearch fo Pzeſidents, and pzoduce them to latisſie the Court, they in- 
clining to be of opinion againſt him, upon this Erroz alligned. | 

Coke; Ik we ſhall give way to this, by allowance of this manner of entry of our 
Judgments, we ſhall not then know where to reft-3: and in time we ſhall come to 
this kind of entry alſo, (S) Concordatum, & adjudicatum eſt per Curiam, but theſe 
are not good : That one ſhall be (in miſericordia) there is no other wozd foz this, 
Me mult not give way oz countenance to theſe new inventions, foz this ſhould be a 
means to introduce Barbariſm. & 

Adjudicatum eſt per. Curiam, this is not good; and ſo if an Entry be, (& fic ſic 
in pcena) foz in —— this is not good noz to be allowed of: The ancient 
— our Judgments are by no means to be altered, oz varied from, noz yet our 

8. 87 f 

The Clerks being then demanded by the Court, touching the manner and fozms 
of entry of Judgments, made this anſwer, That there was no Pzeſident of any 
ſuch Entry, (S) ideo conceſſum eſt per Curiamg- neither here in B. R. noz pet in 


CES | | 
Dodderidge. The uſages in Juferioz Courts, ſhall not lead oz direc us hete : 
Af the Entry had been, Ideo adjudicatum eſt per Curiam, this may be a good Entry 
of a Judgment here, and it is ſomewhat hard foz to reverſe a Judgment, foz an 
— 1 wbzd uſed in che entring of it: If it had been ideo curia ſententiam 

edit. , ; e-, 1 Ten 7; \ 
Coke, If it had been ſo, it would have been erroneous, foz.this had been a very 
bad fozm of entry of a Judgment 3 we are to reſpec Ciceronian Latine, moze than 
our ancjent fozms of entxy here uſed: If. it had been Proviſum eſt, this had not 

been gab, no moze here in this pzincipal Caſe of ideo conceſſum eſt. 

The whole Court agreed herein, that this was no good entry of the Judgment, 
and that foz this Erroz the Judgment is erroneous; pet the reverſal of the Judg- 
Judgment er- ment was not pronounced, but a further time given to the Defendant to ſearch toz 
8 Pzeſidents, but none were ever after pzoduced to ſatisfie the Court, neither was 


roneous, per l 
curian. * the ſame ever moved again. 


1 


Baily Plaintiff, againſt Merrell 
Defendant. 


A Tpeclal adi I Q a ſpecial Action upon the Caſe foz a deceit, the Caſe appeared to be this: The 
— 2 ne I Plaintiff being a common Carrier, uſing to carry Wares 6 out of Eſſex into Nor- 
ceit. thampton-ſhirez the Defendant having a- Cade of Woad to be carried, came unto 
2 Cro. 386. the Plaintiff, and bargained with him foz the Carriage of this, and by agreement. 
1 Bo. al , he was to give him 2 8. foz every hundzed weight of this, and being demanded by 
Ho. Abr. 57. the Plaintiff, how many hund2ed weight this did contain, he ſaid it ws about 800 
weight; upon this, he giving credit unto him, did cauſe this to be put into. dis 
Carc, and he afterwards perceiving by the hardneſs of the dzaught, that his Vozles 
did overdzaw themlelves, and by reaſon of this Carriage he did kill two 41 
Hoꝛles, and then he did pzeſently weigh the ſame, and found che ſank to be 20001, 
weight, and lo foz this his deceic uſed, by reaſon of which he was ſo much dame 
nified; foz his remedy herein, he bzoughe this Action, to which the Def. . 


Par lll N 


Non culp. all this matter appearing ſo to the Jury upon the Trial, and the loſs of 
his Poſes, they gave a Uerdict foz the Plaintiff, and 20 Parks damages, . . 
Harvey Serjeant. Poved foz the Dekendant in Arreſt of Judgment, that the 
Plaintiff had no cauſe of Action by this given unto him, becauſe that he at his own 
peril ought to take notice of the weight, and he is the party who ought to weigh 


— — * 


this, as appears by the Caſe in 9 E. 4. fol. 3,4. the Caſe of the Eell to be new caſt, 9 E 4. f 3, 4. 


where it is laid, that by the Law, he which hath the skill is to do it; and ſo is Per- 
kins, fol. 153. placito 786. a Taploꝛ is to ſhape the Gown; here the Eargain was 
foz him to carry this from His Youſe in Eſſex to ſuch a place: The Plaintift in 
his Declaration ſaich, that the Defetidant falſo affirmavit, that this did not exceed 
doo weight, and that he fidem adhibens, &c. did carry the ſame 3 this is net 
00D, 
Y Dodderidge Juſtice, Yere is a plain default in the Carrier, that he did not weigh 
this; if he had carried this home foz him, he would then have had fo2 it accozding 
to the weight of it, after the rate of 2 s. a hundzed weight, as they agreed foz, and 
that there it ought to be weighed ; he himſelf at his peril ought co have looked 
unto this befoze. | 
Croke Juſtice, The difference will reſt upon the abſence and p2eſence of che 
party: Ik one lends his Cart to another to carry a load of Mod, and that he will 
have foz ft 10 s. a load; ff he overload the Cart, an Acion lieth foz this fraud 
without damage, foz damage without fraud gives no cauſe of Action 3 but where 
theſe two do concur and meet together, there an Action lieth 3 ſo here theſe two do 
both " foz here he hath dealt fraudulently, and alſo deceptive wich him in the 
Veight. OE 2 5 EE 
Dodderidge. The difference will be, if abſent, and where he is pꝛeſent and 
weighs this, and lo receives this into his charge, 11 E. 4. the warranty of a Ser⸗ 
vant who ſells Mares, ik he ſells Purple to one, and ſaith to him that this is Scar⸗ 
let, this warrant is to no purpoſe, foz that the other may perceive this, and this 
gives no cauſe of Action to him; no moze here in this Caſe hath the Plaintiff any 
cauſe of Action, fo2 the Carrier ought to this, becauſe he is to have the 
recompence foz the Cartiage ok it, accozding to The weight of it, and he ought to ene 
deavour to know the certainty of this; but in the Caſe which hath ben put of the 
Cart, one ſaith, Send your Cart to me to carry Wood,and J will give you ſo much 
aLoad, and truſt me with it; there if he overload the Cart, here is a manifeſt de- 
ceit, and foz this an Action well lieth; otherwiſe it is, where the Carrier is there 
pzeſent, foz it is then very caſte foz him, koz to ſee the difterence between doo any 
2000 weight. ms 
Haughton Juſtice. To warrant a thing that map be perceived by ſight, is not 
ood, by 11 E. 4. but here the weight map be well perceived by the view of it; 
here the deceit is no parcel of the Kargain, but the matter of weight to have 2 s, 
fo} every 100 weight, and this allegation of the weight comes by the averrment 
of the party, upon the demand of the Plaiaciff, and thercfoze he can have uo Action 
this; foz here the agreement is to be ſo much foz the pack, and the ſurpluſage 
ofthe weight is only averred, ſo that the Plaintiff hath no cauſe of Action here, 
Croke: If he had laid here, that he had lent him his Cart and Yo2les, and that 
be had overloaded his Hozles, by reaſon whereof he loſt two of them, here had been 
ajuft cauſe of Action, 
Haughton. Ye ought here to have weighed this, 


| Dodderidge. Af we ſhall give way to this, then everp Carrier would have an 

Ation upon the Cale; this belongs properly to the Carrier to weigh this, if he 

demands of him what the weight is, and he ſaith about 100 weſghr, and it is 1009 

weight; if he will not weigh this himſelf, but kill his Yozſes wich the carriage 

. Cit, he ſhall not have any Action foz this, becauſe it is meerly his own default chat 
. | did not weigh it. | 


Haughtori, 


— — 
— 
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Haughton. If one ſells to another a Yozſe, and warrants him to be ſound, any 
he is not, an Action upon the Cale lieth foz this: otherwile it is, where he ſells the 
Pozſe generally without any ſuch warrant, and he is not ſound, no Action lieth foz 
this, becauſe this was no part of the Bargain, and ſo it is here in this Caſe, 

Tota Curia, (abſent Coke Chief Juſtice) that the Action by the Plaintiff lieth not, 
. becauſe the default was in himſelf, that he har not weighed this, 

3 cia agalaſt Ey the Rule of the Court, this matter to ſtay till the Plaintiff move the ſame 
7 the Plaintiff, again, and no Judgment pronounced one wap oz other; but the Plaintiff per⸗ 
— the Opinion ofthe Court to be againſt him, never moved the Court again 

erein. 


Withers Plaintiff againſt Henly 
Defendant. 


An Action for | N an Action fo2 falſe Impꝛiſonment, the Caſe was this, The Plaintiff being 
falſe Impri- taken by the Sheriff, and in Execution at the Suit of another, and ſo by him 
ſonment. delivered over to the new Sheriff in Execution; afterwards Brown, the party him⸗ 
ſelf, (at whoſe Suit he was then in execution) came to the Sheriff, and told him, 
that he had made and ſealed a Releaſe of the Debt unto the Plaintiff, and that 
therefoze he ſhould deliber him out of execution: The Sheriff doth not ſo, but 
keeps him after this till in his Cuſtody in Pꝛiſon; upon this the party in execu- 
2 tion (being the Plaintiff) bzings his Acticn of falſe Ampziſonment. 

It was urged in this Caſe toz the Defendant by Geo. Croke, That this Action 
here lieth not, foz that the Sheriff here had no cauſe to deliver him, he being laws 
fully taken, and in execution, and the detainer now of him is only in queſtion, 

Ik a man be taken in exccutionat the Suit of the Bing, afterwards a Super 
deas comes to the Sheriff: Ey 2 Hl. 7. fol. 19. he map return the Superledes 
with the Eodp, as there he made the return of the Capias, Superſedeas, & Cor 
pus in cuſtodia, there held by all, that he Could return this to the Court; that the 
Sheriff hath done well not co deliver him, he may here return, Quod ante adven- 
tum brevis, he had done Execution, and ſo he may return both, ca de cauſa, & nou 
alia. 

19 H. 6. fol. 43. placito 88. If a Capias comes to the Sheriff to take the gb 
ſuch a one, afterwards a Superſedeas is granted, that he ſhall not take him, Wyhe- 
ther a falſe Jmp2iſoument lieth, oz not; if he had taken him, he ought then to te⸗ 
turn both together, ſo that the Court map adjudge upon it. 

13 H. 7. fol. 1. b. where the difference is put between a Capias ad ſatisſaciendum, 
and another Capias in pꝛoceſs: Bere the Impzilonment was lawful, and ſo a0 
Action lieth foz this. 

As to a ſecond Point here, by a Latitat out of this Court, the Plaintiff was at- 
refed, the Sheriff had him in execution fo2 Debt, and ſo delivered to the new Shey 
riff; afterwards one comes to the Sheriff, and tells him, that he had releaſed the 
Debt of the party, being then in execution foz the lame, and that cherefoze he 
might ſuffer him to go at large; the Sheriff anſwers, that he did not know this to 
be ſo, but that he would return this unto the Court: The Sheriff is an Officer 
| of the Court, and he is not bound to believe the verbal repo2t of any one 3 he ought 
* to anſwer foz all Eſcapes, and therefoze though this matter was ſhewed unto h. in, 
| vet he was not bound to diſcharge him. | 
27 H. 8. fol. In 27 H.8, fol. 24. b. in Tatams Caſe it is there queſtioned, Whether he may 
24. b. &, be diſcharged by aſſent of the party, oz not, being delivered to him in _ 
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the Court, and therefoze he is to be diſcharged of this by the award of the Court, 
and not otherwiſe ; the Sheriff here may and ought to anſwer him in this manner, 
(S.) J have taken him, and J will return this at the day with the Eody, by 9 E. 4. 
fol. 3. If the Sheriff arreſt one upon a Pzoceſs, he ought to return this wich the 
Body at the day to him given by the Court to do this: It is there ſaid, Ik the 
party diſcharge him, this is a good excuſe, foz that volenti non fir injuria, here it is 
only foz his not believing of him, but detained him in Pziſon after; this is no falſe 
Impzilonment, noz cauſe of ſuch an Action, | 
Coventry fo the Plaintiff pzaped Judgment; The Action here is foz a falſe 
Impziſonment, 11. Aprilis, 11 Jac. that a Capias iſſued to Arreſt the Plaintiff, this 
came to the Sheriff out of the Exchequer, and a Latitat cut of the B. R. foz to take 
him 3 one Henley was Sheriff, and the Defendant his ander-Sheriff : as to the 
Capias, he ſaith the Supetſedeas came unto him, that if he had not taken him, that 
then he ſhould not take him; and ik he was taken, to let him go at large, 
Obj. It hath been Dbjected, that the Impziſonment was lawful, and cherefoze 
the Action lieth not. | 72 | 
\ Kelp, As to this, notwithſtanding there was a lawful taking, yet when there 
was a ſufficteut diſcharge, and a detainer afterwards, this amounts in Law unto a 
new Jmpziſonment, and a tvztious detainer, 1 125 7 
As to the matter moved, Whether the Superſedeas be a good diſcharge of the 
Judgment in the Ercheguer: There is a great difference between this Caſe here, 
and the Caſe in 2 H. 7. tol. 19. here becauſe the Debt of the King was ſatisfied 3 
this was a good diſcharge, being to have him delivered, if caken, | 
Then as to the Arreſt by che Latitat out of this Court, after this, the party ag 
whoſe Bult, by wzitirſg under his Yanv and Deal, dilcharges Withers the Plaintiff 
of the ſaid Debt foz Which he was arreſted; he came unto the Dheriff the Defen- 
unt, and ſaid \ſo much unto him, that he had made a Releaſe to him of che Debt, 
and wiſhed him to let him go at large; chat he may diſcharge him, appeareth by 
1; E. 3. Fitz. tit. Bar, placito 253. aud by 27 H. 8. fol. 24. agreed there by all, that 13 E.3. Fitz. 
the party map diſcharge him when he is taken. tir. Bar, Ae. 
Jn 10 H. 7. fol. 3. a. It is there queſtioned, Whether he may diſcharge him by 
Parol ? but there it is put, chat without any queſtion he map diſcharge him by 
Wricing when he is taken, and not in Execution; here was ſhewed tothe Sheritf 
yo erp2els Diſcharge by wiiting, and alſo a Pzayer of che party himſelf to vil⸗ 
charge him. 
Coke Chief Juſtice ſaid unto Coventry, that he inclined to be ef his Opinion, 
thit the Aa ion here well lieth. ; | 
By the or + of 1 R. 2. cap. 12. one being in Trecution, ſhall not be ſuffercd 
togo out of P2ifdn by Painpzize, Fail, oz by Eaſton, without making gree to the 
patties, unleſs it be by Wric, oz other Commandment of the Bing: If a Writ of 
diſcharge be lawful, then to keep him afterwards will be a falſe Jmpziſonmenc, 
it is not to ſtay till he return this: If he be diſcharged of the matter fo2 which he 
taken, he is then to be put out and ſet at liberty, and the detaining of him after 
this, amounts in Law unco a new taking, foz the reſtraining one of his liberty 
he ought to have it, is a Caption in Law, here che Sheriff ought co take 
tice of the party Plaintiff, and alſo at whoſe Suit he is in his Cuſtody, 
liberty of a man is a thing very pꝛecious in the Law, here was a good dil⸗ 
ige Gewed unto the Defendant, and he ought not after this to have — him 
up longer in Pꝛiſon, and therefoze foz this the Action well lieth. EY We 
ton Juſtice. The Superſedeas is not to be denied, he ought to obep this 
erroneous 3 the Sheriff in caſe of diſcharge of the party, if he do believe this, 
is charged with a third matter, (S.) to have the Body in Court, | 
Coke, This is only ad reſpondendurn, and if the party do diſcharge him befoze, 
then ought rioc to be done, 


Stat. of 1 R; 
cap. 12. 


D Dedderidge 


— 


96 Termin. Mich. 13 Fac. Part III. 


— —üUjñ— 


— 


Haughton. If one ſells to another a Yozſe, and warrants him to be ſound, an d 
he is not, an Action upon the Cale lieth foz this: otherwile it is, where he ſells the 
Pozſe generally without any ſuch warrant, and he is not found, no Action lieth foz 
this, becauſe this was no part of the Bargatn, and ſo it is here in this Caſe, 

Tota Curia, (abſent Coke Chief Juſtice) that the Action by the Plaintiff lieth noc, 
| becauſe the default was in himſelf, that he har not weighed this, 

b- cia agaloſt y the Rule of the Court, this matter to ſfay till the Plaintiff move the ſame 
F the Plainciff, again, and no Judgment p2onounced one way 02 other; but the Plaintiff per⸗ 
— the Opinion ofthe Court to be againſt him, never moved the Court again 

erein. 


Withers Plaintiff againſt Heul) 
Defendant. 


an ARion for | N an Action fo2 falſe Impziſonment, the Caſe was this ; The Plaintiff being 
falſe Impri- taken by the Sheriff, and in Execution at the Suit of another, and ſo by him 
ſonment. delivered over to the new Sheriff in Execution; afterwards Brown, the party him⸗ 
ſelf, (at whoſe Suit he was then in execution) came to the Sheriff, and told him, 
that he had made and ſealed a Releaſe of the Debt unto the Plaintiff, and that 
therefoze he ſhould deliber him out ok execution: The Sheriff doth not ſo, but 
; keeps him after this till in his Cuſtody in Pziſon ; upon this the party in execy- 
* tion (being the Plaintiff) bzings his Action of falſe Ampziſonment. 

At was urged in this Caſe toz the Defendant by Geo. Croke, That this Action 
here lieth not, foz that the Sheriff here had no cauſe to deliver him, he being laws 
fully taken, and in execution, and the detainer now of him is only in queſtion, 

Ik a man be taken in exccution at the Suit of the King, afterwards a Superſ- 
deas comes to the Sheriff: Ey 2 H. 7. fol. 19. he map return the Superledess 
with the Eodp, as there he made the return of the Capias, Superſedeas, & Cor 
pus in cuſtodia, there held by all, that he Could return this to the Court; chat the 
Sheriff hath done well not co deliver him, he may here return, Quod ante adven- 
tum brevis, he had done Execution, and ſo he may return both, ea de cauſa, & nou 
alia. 

19 H. 6. fol. 43. placito 88. If a Capias comes to the Sheriff to take the Eody of 
ſuch a one, afterwards a Superſedeas is granted, that he ſhall not take him, Wye 
ther a falſe Jmp2iſonment lieth, oz not; if he had taken him, he ought then to te⸗ 
turn both together, ſo that the Court may adjudge upon it. 

13 H. 7. fol. 1. h. where the difference is put between a Capias ad ſatisfaciendum, 
and another Capias in pꝛocels: Bere the Impziſonment was lawful, and ſo ue 
Acton lieth foz thts. 

As to a ſecond Point here, by a Latitat out of this Court, the Plaintiff was ar⸗ 
reſter, the Sheriff had him in execution fo2 Debt, and ſo delivered to the new Shey 
riff; afterwards one comes to the Sheriff, and tells him, that he had releaſed the 
Debt of the party, being then in execution foz the ſame, and that tcherefoze he 
might ſuffer him to go at large; the Sheriff anſwers, that he did not know this to 
be ſo, but that he would return this unto the Court: The Sheriff is an Officer 
| of the Court, and he is not bound to believe the verbal repoꝛt of any one 3 be ought 
Ws: * to anſwer foz all Eſcapes, and therefoze though this matter was ſhewed unto him, 
yet he was not bound to diſcharge him. | 
27 8.8. fol, In 27 H. 8. fol. 24. b. in Tatams Caſe it is there queſtioned, Whether he may 
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the Court, and therefoze he is co be diſcharged of this by the award of the Court, 
and not otherwiſe ; the Sheriff here may and ought to anſwer him in this manner, 
(S.) J have taken him, and J will return this at the day with the Eody, by 9 E. 4. 
fol. 3. If the Sheriff arreſt one upon a Pzoceſs, he ought to return this with the 
Body at the day to him given by the Court to do this: It is there laid, Ak the 
party dilcharge him, this is a good excuſe, foz that volenti non fir injuria, here it is 
only foz his not believing of him, but detained him in Pziſon after; this is no falſe 
Impziſonment, noz cauſe of ſuch an Action, | 

Coventry foz the Plaintift pzaped Judgment; The Acton here is foz a falſe 
Impzilonment, 11. Aprilis, 11 Jac. that a Capias iſſued to Arreſt the Plaintiff, this 
came to the Sheriff out of the Excheguer, and a Latitat cut of the B. R, foz to take 
him 3 one Henley was Sheriff, and the Defenvant his ander-Sheriff ; as to the 
Capias, he ſaith the Superſedeas came unto him, that if he had not taken him, that 
then he would not take him; and if he was taken, to let him go at large, 

Obj. It hath been Dbjeced, that the Impziſonment was lawful, and therekoze 
the Action lieth not. | EO Hon | 
. Reſp; As to this, notwichſtanding there was a lawful taking, yet when there 
was a ſufficient diſcharge, and a detainer afterwards, this amounts in Law unto a 
new Jmpziſonment, and a tv2tious detainer, 2 „ 
As to the matter moved, Whether the Superſedeas be a good diſcharge of the 
Judgment in the Erchequer : There is a great difference between this Cale here, 
and the Caſe in 2 H. 7. fol. 19. here becauſe the Debt of the King was ſatisfied ; 


this was a good diſcharge, being to have him delivered, if caken, 


Then as to the Arxeſt by the Latitat out of this Court, after this, the party at 
whoſe Suit, by waitirſg under his Yand and Deal, dilcharges Withers the Plaintiff 
of the ſaid Debt foz which he was arreſted; he came unto the Sheriff the Defen- 
dant, and ſaid ſo mych unto him, that he had made a Releaſe to him of che Debr, 
and wiſhed him to let him go at large; chat he may diſcharge him, appeareth by 


13E. 3. Fitz. tit. Bar, placito 253, aud by 27 H. 8. fol. 24. agreed there by all, that '3 => Firz, 
the party map diſcharge him when he is taken. tit, Bar, &c, 


In 10 H. 7. fol. 3. a. It is there queſtioned, Whether he may diſcharge him by 
Parol ? but there ic is put, that wit hout any queſtion he map diſcharge him by 
Wricing when he is taken, and not in Execution; here was ſtewed tothe Sheritf 
ra erpzels Diſcharge by waiting, and alſo a Pꝛaper of che party himſelf to dil⸗ 
charge him, 

Coke Chief Juſtice ſaid unto Coventry, that he inclined to be ef his Opinion, 
thit the Aion here well lieth. * | 
By the 22 of 1 R. 2. cap. 12. one being in Execution, ſhall not be ſuffered 
togo out of P2ikdn by Painpzize, Fail, oz by Eaſton, without making gree to the cap. 12. 
Patties, unleſs it be by Wric, oz other Commandment of the King : If a Writ of 
diſcharge be lawful, then to keep him afterwards will ve. a falſe Impziſonment, 
ie is not to ſtay till he return this: Ik he be diſcharged of the matter fo2 which he 
taken, he is then to be put out and ſet at liberty, and the decaining of him altet 

ls, amounts in Law unto a new taking, foz the reſtraining one of his liberty 
where he ought to have it, is a Caption in Law here the Sheriff hate to tak 
wtice of the party Plaintiff, and allo at whoſe Suit he is in his Cuſtody, 

The liberty of a man is a thing very p2ecious in the Law; here was a good dil⸗ 
ige Gewed unto the Defendant, and he ought not after this to have kept him 
up longer in Pꝛiſon, and therefoze foz this the Action well lieth. ES 
ton Juitice. The Superſedeas is not to be denied, he ought to obep this 
erroneous 3 the Sheriff in caſe of diſcharge of the party, if he do believe this, 
is charged with a third matter, (S.) to have the Body in Court. 

Coke, This is only ad reſpondendum, and if'the pariy do diſcharge him befoze, 
tis then ought not to be done. 


D Dcdderidge 
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the Plaintiff, 


Action of 
Treſpaſs. 

1 Ro. Re p.318. 
Cre. j 266, 
Cro. Jac. 394. 
Mo. 946. 


Judgment for this Action of Faux Jmpziſonment, And ſo the Rule of the Court was, Quod ju- 


treſpaſs, one Thomas Blamford the Gzandfather 40 Eliz. was poſſeſſed of a Tent 


Dodderidge Juſtice. If the party will, he may then well diſcharge him, and upon 
this, he is to be let at liberty. n 

Coke. One being in Execution, the Plaintiff comes, and ſays to the Sheriff, 
ſet him at large out of pꝛilon, if he will detain him afcerwards in pꝛiſon but by the 
ſpace of an hour, an acion foz falſe Impꝛilonment will well lie againſt him foz 
this. The Statnte of 1 R. 2. ſaith, Niſi gree ſoit fait al partie. Als intereſt 
Reipublicæ ut lic finis litium, and. ſhall it be in the power of a Sheriff co detain one 
in P2iſon, after ſuch a lawſul diſcharge made by the party himſelt, at whoſe ſuic 
he was impziſoned - this ſhall in no wiſe be, by 49 E. 3. a continuance of an Jn- 
clofure is a new Nuſans. Ik one comes into the houſe of another to eat and to 
dzink, oz foz any other lawful matter; and he detains him there in his houſe, 
foꝛ this an Action of Faux Imy2ziſonment well lieth, by 21 E. 4. a Sheriff all not 
take any advantage of an Erroz, fo he ought not to argue the Authozity of the 
Court, 

Dodderidge & Croke agreed with him herein. 

Coke. Every reſtraint of Liberty implies a taking in Law. Ik the Sheriff doth 
arreſt one, oz keps one in Pꝛilon at the ſuit of another, he ought at his peril to 
take notice of the Plaintiff oz Party at whoſe ſuit, he is in his cuſtody. This 
here is a very clear and a plain Caſe, if he would have helped himfelf here, he ought 
to have ſet fozth, that he knew him not to be the Plaintiff, who told him of the re- 
leaſe ; but he hath not ſo done, and ſo it is clear againſt him. 

The whole Court agr&d with him, that the Plaintiff here had god cauſe to have 


dicium intretur pro querente, R 
* ' * 5 ** 1 


Blamford Plaintiff, againſt Blamford. 
Detendant. 


Entred Termin. Trin. 8 Jac. B. R. 
f Rot. 1671. 


12 Blamford an Infant, by Henry Blamford his Guardian by Bill, bzought 
an Action of Treſpaſs againſt Laurence Blamford foz entring into ad 

b2zeaking of his Cloſe, foz treading, ſpoiling, and conſuming gf his Gzals, and | 
this laid with a Continuance, till the bzinging of the Aion ad damnum 10 1. upon 
Non culp. pleaded, this came to a trial at the Aſlizes in Wiltſhire, and the Jur? 
there found a ſpecial Uerdict to this effect, They find that long time befage the 


ment called Gowens, of which the Cloſe where the treſpaſs was done called Eaſt- 
hayes was parcel, which term was foz 32 pear$ then to come; and that he being 
ſo poſſeſſed, made his laſt Will and Testament. The which the Jury finds m 
hec verba. Item, J give to Alice my Wife my Living called Gowens. Ita quod, 
the do not ſell it: but ſhe to have this foz her life only, and not otherwiſe, 807 
any longer. And after her death, J deviſe the ſame to Thomas and Laurence MY 
Sons, equally and joyntly, if they have no Sons, And if it ſhall pleaſe God to 
ſcnd them, oz either of them any Pen-childzen ; Then my Will is, that ſhall be 
reſerved and put out foz the benefit and behoof of ſuch Child oz Childzen. Eut if 
it ſhall pleaſe God to ſend them no Pen-childzen, then mp Will is, that after thetr 
veceaſe, it ſhall deſcend and come to two of Henry Blamfords Sons (S) Robert an 


Stephen. Cie 
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The Jury find that he made Alice his Wife and Thomas his eldeſt Bon his 
Executo2s, and after died (S) x. Martij 43 Eliz. being then poſſeſſed of the ſame 
term, and that after his death they pzoved che Will, &c. And that Alice did enter, 
enclaiming the ſame as a Legatee, and not as Crecutoz, and that afterwards ſhe 
died, wy thereof ſo poſſeſſed; and that Thomas and Laurence did enter, and en⸗ 

* 4oyed the lame fo2 thꝛee pears without any iſſue Pale. And that afterwards Tho- 
mas the Cxecutoz had Iſſue Thomas (the now Plaintiff,) who. entred upon tbe 
Poſſeſſion of Laurence (the now Tefendant,) who 26. Aprilis did enter and bzeak 
the Cloſe pro ut, &c. upon whom Thomas the Plaintiff did re-enter, &c. And ſo 
the Jury did ſay, that if the Entrie of Laurence ſhall be adjudged lawful, then they 
bo find him Non culp. but if otherwiſe, then they find him culp. and aſſeſs damages, 
ad &c. 1 12 

The queſtions in this Caſe ariſing reſt only upon the conſtruction of the Will 
of Thomas Blamford the Gzandfather, and whether the iſlue of Thomas Blamtord, 
one of the Sons, and firſt Deviſees after the death of Alice the Mike, ſhall by this 
deviſe Have and enjoy this Leale pzeſencly, and put out his Father and Uncle, oz 
not. * 

It was urged, that he ſhould not. | | , | 

Coke Chiet Juliice demanded, That if they had Sons living at the time of the 
death of Alice the Wife, who ſhould then, have this Leaſe : 

George Croke anſwered, That the two firſt Sons ſhould have this, and not their 
Sons ; they by this deviſe are pot to have this pzeſently, but after their deaths. 
Reſerved, is as much as to ſay, as this is to be reſerved foz them. 

Coke. Without all queſtion, his meaning here was, that if his Sons had, oz 
tither of them had iſſue Male, that ſuch iſſue ought to have the Leaſe p2eſently,after 

+ the death of his Mile: but if they had no iſſue Pale, then they (S Thomas and 

22 — have this equally and joyntly, until they oz either of them ſhould have 
e Pale. | ; 

* Dedderidge Juſtice. By this Mill, the ſcope and aim of the Teſtatoz here was 
thieflp to make pꝛoviſion fo2 the iſſues Pale of his two Sons, but nog fox thems 
ſelves, Eut if they had no iſſue Pale at che time of the death of his Mike, then 
his intent and meaning was, to have this ſetled in his two Dons, until chey oz 
either of them ſhould have ſuch iſſue Pale, but not any longer; koz then this was 
to be pzeſencly after put out and imployed koz the p2cfic of ſuch Iſiues, oz ot ſuch 
ilue Pale which they oz either of them ſhouly have. 

Coke agreed with him herein, foz the Mill is (ik afterwards) it ſhall pleaſe 

Odd to ſend them any Dons, then, &c, 25 

Do dderidge demanded, It they had ſuch iſſue Pale at the time of the death of the 

vile, whether Thomas and Laurence ould then have the ſame Leaſe oz not? Clearly 

they ſhould not have it, but their Sons. x 

Haughtön Juſtice agreed herein with him, foz that Thomas and Laurence, by this 

Will, were not to have this Leaſe abſolutely, but with a (Si) and if no iſſue Pale, 

they not to Have it abſolutely, but they were then to have the ſame only condi⸗ 
flonally, and that with a (Si) alſo (S) and if afterwards it ſhall pleaſe God to ſend 
them illue Pale, &c. then, &c. * . | 

Croke Juttice to the contrary, The caſe here is, one having a Leaſe foz pears, . 

makes his Mill in and by which he makes a diſpoſition of this his Leaſe, and thac 
ln this manner following, he had two Sons, Thomasgnd Laurence, 1. he yeviſcth 
this to his Wife foz her life, and if ſhe dies within che term, tlien he. deviles this to 
thomas anp Laurence his two Sons equally and joyntly 3 it they have iſſue Pale 

(inthis clauſe nett befoze he ſpeaks only de modo habendi,) if they have no Sons, 

then they to be joint⸗tenants, but if they have Sone, then nat to be lo, but to be then 

8 Tenants in Common ik both of them have Sons - this then to be relerved oy 

. DU 2 rye 
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Term. Paſch. 
24 Elis. ci B. 
Cc. 


1 


the benefit of ſuch Sons, (but this ſs to Le, alter the death oi the Father, Fut here 


one of them hath a Sort, and the other hath none, what is now to be done here in 
this Caſe ? Whether this Son Call take p2eſently oz not, as to this he ſhall not 
have this Leaſe pzeſently. | 

Coke. This is a plain Caſe in my Judgment, hat if they have Iſſue male living 
at the death of the mother, the Dons then are to cake nothing by this Till, but 
their iſſue male to have all; his purpoſe here was no to pꝛefer his own Dons, with 
this pzoviſion, who then were ante oculos ſuos, but their Childzen. 

Haughton. The immediate gifc, by this deviſe, is to the iſiues male of his two 
Sons, (if they have ſuch illues to take) if they have not ſc, ten to themlelves, until 
they, oz either of them, all have ſuch iſſue to take, And if they dic without ſuch 
iſlue, then to others, &c. 

Dodderidge. Mis two Sons Thomas and Laurence to have this; if they bave no 
Sons, but if chep have Dons, then (as it hath been laid) they ſheuld ht as Tenants 
in common of the whole term: If this (ould be ſd, then this ſwon o never come to 
their Sons after them; but the ſeveral moyeties then to go to their Crecuto:s. 

Haughton. Mere when one of the Sons hath illue Pale, he yall take bis pꝛe⸗ 
ſently, and if the other Bon alſo afterwards hach an iſſue Pale, he ſhall then allo 
take and en joy the ſame with the Aber. 

Coke. The Wife here is the firſt, to whom the deviſe of this was mate ſoz her 
life. Ik the deviſe be made in this manner, (S) that if J. S. ſhall pay 1000 l. io mp 
Executozs, that then he ſhall have my land to him and his Heirs, this is gad ſo by 
deviſe, but not ſo by a-Conveyance at the Common Law. If one doth devile his 
Land to another, until his debts are paid, the Erecutozs have a term; Lu: it one 
doth Leaſe his Land to one, being of a certain yearly value until bis debts are paid, 
It was Reſolved, Termin. Paſch. 24 Eliz. in C. B. as appears in the PEiſhep of Batis 
Caſe, 6 pars, fol. 35. b. that this is but a Leaſe at Will, without livery made, but 
if he makes livery, then he hath a Freehold, 

Dodderidge demanded at what time the Dons of Tho. and Laur. ſhould have this 
Leaſe 2 Acco2ding to the deviſe they ſhould have it at no time, by that conſtruction 
which hath been made. 

Croke. They are to have this after the death of their Anceſtoz. : 

Coke & Dodderidge. There is no wo2d at all in the Mill to warrant this to be 


lo, but they are to have it p2eſently, and not their Fathers. 


Croke. This is not to Le ſo, foz by this Will they are not to have this till 
_ the death of their Fathers, and this is ſo by the forſque de modo hs 

ndl. 

Coke. Clearly they are here the immediate Devilees, if in eſſe at the death of 

Dodderidge demanded at what time this ſhould be put out and imployed to their 
uſe, where they are not in eſſe at the death of the Wife - 
It hath been laid, that this ſhall not be till after the death ol their Fathers; this 
cannot be ſo, being not to be warranted by the wozds of the Will, the wonds being, 
that p2eſently after their birth it ſhall be ſo imployed, 

Coke. This fb as plain a Caſe as any can be, foz the ſole ſcope and intent of the 
Teſtatoz, as appears apparently by his Will, was to pzefer the Sons of I homas 
and Laurence, and this to go to Thom. and Laur. equally and joyntly, if they hove 
no @ons, otherwiſe if they have any; and if one of them have iſſue Wyle, be ta 
have this alone; and if the other afcerwards hath iſſue Male, he then to have this 
with bim alfo : The very wozds of the Will make this plain, being (but if it 
ſhall pleaſe God to ſend them afterwards any Pen-childzen, then, &c.) when they 
ſhall have anyWVen-childzen, then pzeſently the ſame to be put out and imploped fo; 
the ſole benefit of them, : 9 Dodderidee 
; 5 0 c , 
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Dodderidge. To maintain that which hath been ſaivz there is no way tar this, 
to refer the wo2ds to the poſſeſſion, if they have no Sons, to make them joynt⸗ 
tenants; but if they have Dons, then to be Tenants in common. 

Croke. If the wo2ds had been, if they have Sons, that then there ſhould be no 
SHurvivoz between them. | 

Coke. Lay-men do not know what a Durvivoz means. 

Croke. Put the caſe that they both of chem have Sons, and they both afters 
wards do die. Whether this ſhall be ſecled in them till they die, and who Gall have 
this afterwards ? . 

Coke, Dodderidge, & Haughton, made anſwer, That clearly their Erecutozs oz 
©dminiſtratozs ſhall have this after their death, foz by che wozds of the Mill, che 
Pons of the Dons had this deviſed to them abſolutely, 

Coke. If a man makes a Feoffment in fee to the uſe of himſelf foz life, after 
to the uſe of every one of his iſſue Females, and to the Heits of their Bodies; aſtet 
to the iſſue of one Daughter at one time, of a ſetond Daughter ac another time; 
and of a third Daughter at another time, ſo that this to veſt ſeverally in them, and 
pet afcerwards to all; they are here Joynt⸗tenants, and yet they come in at ſeveral 
times: Eut the reaſon of this is, becauſe the root was ont; this hath been ſs 
adjudged, and ſo here in this Cale. j 

Dodderidge. It one hath a Leaſe fo years, and doth deviſe that after his death; 
the Pꝛofits of this ſhall be put out to the uſe and benefit of J. S. this is a deviſe of 
the Leaſe it ſelf co him, 

Coke. Agreed this to be ſo; and-ſo is 45 E. 3. tit. Feoffments, & Faits foz this 

tant amount unto a deviſe of the Leaſe : Foz if one doch grant unto another 
the p2ofits of his Land, and makes Livery, this ſhall be a Leaſe foz life; 
In this Caſe all the thzee Judges were of Opinion againſt Croke Juſtice, and ſo 
withouc any further debating-of this matter at this time, this Caſe was by the 
Court adjourned to a further time, fo2 the reſolution of the Court herein. 


Afterwards, (S.) Texmin. H.llar, 13 Jac. B. R. this Caſe was moved again, Termin. Mill 
and argued at large by the Council of boch ſides, and afterwards by all the four * Jac. B. R. 


es. | 
I was urged foz the Plaintiff, That this putting out to the uſe of Jnfants, is 


aDeviſe to them by Implication, as appears by 38 H. 8. Brook deviſe, placito 48. & 38 H.8 Brook 
Brooks Caſts, fol. 7 1. placito 316. 15 Elz. Dyer, fol. 323. 23 Elz. Dyer, fol. 371. & Periſe 48. &c 


138.7; f. 17. one deviſech, that after the death of his Wife, his Peir ſhall have 
Land, this is a Deviſe to the Wife by Implication, | | 
Then as touching this poſſibility of a Term, that this by limitation, as it was 
urged, may come from one to another, as is warranted by Mannings Caſe, Coke, 
$ pars, | 
Wides Cafe; 14 Eliz. Dyer, fol. 304. and 16 Eliz. Dyer, fol. 333. Chapmans Cale : 
hen oo touching the firlk afſenr, to take as a Legatee, Whether this ſhall go co 
others 2 | 
A was urged, that it ſhall ſo do, as it is reſolved in Lampets Caſe, and in Man- 
nings Caſe befoze remembzed. | 
N was fntther urged, that this Devife being to the uſe of the Son, is all ane 
t5 if it had been a Devile to him. . | 
Coke demanded of Noy foz the Defendant t Jf Thomas and Laurence had ifſug 
{two Sons, fi at the death of the Wife, who then ſhould have this Leaſe, 
No ſaid, That to this he would ſpeak afterwards, | 
. he agreed, The aſſent to the firſt Legacy, to be an aſſent to all the others 
remainder, | 
3 This is very clent to be fo of it ſelf; and needs not any further Argu⸗ 


. Ny 


fol. 94; 95. Coke 10 pars, fol. 46. Lampets Caſe, Coke 6 pars, fol. 16, 17. b 2 22 
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fol. 331. &c; 


Noy foz the Defendant urged, 1. That the Uerdic here is imperfect : The 
Jury do find, that Thomas the Gzandfather was poſſeſſed of the Tenement foz. 32 
years; but whether this had continuanee at the time of the re-entry of the Wife, 
oz at the time of his death, is not found, it appears not by this Uerdic, when the 
Leaſe did begin, noz pet when the ſame was to end. 0 

Coke. If it be found (as here it is) that he was poſſeſſed of the Leaſe foz 32 
pears 2 It ſhall be intended to be ſo at the time of his death, | 

Noy. As to the- matter in Law, which reſts upon the conſtruction of the Will, 
Whether by this Will, the birth gf the Son determines the Eſtate and Intereſt 
of the Fathers: This it doth not do, foz the meaning of the Will is, the Fas 
thers to have an Eſtate therein foz their Lives,withcut being eviced of this by their 
Sons, when they ſhould be bozn: Pere they had not any Son when this deviſe was 
firſt executed in them (and if they ſhall have any Pen-childzen) my Will is, that 
the ſame be then reſerved, &c. to the uſe of &c. after one of them hath Iſſue a 
Pale-child, Whether he is to have this now p2eſently : He is not to have it, fo; 
the Gꝛand⸗father did intend by this his Mill, firſt to advance his own Sone, be- 
foze the Sons of his Sons, upon this reaſon is 16 Ellz, Dyer, tol.33 1. Glatches Caſe, 
and 17 Eliz. Dyer, fol. 342. and Trin. 2 Jac. C. B. between Pool and Spencer, where 
the Deviſoz had thzee Daughters and a Don, the Son was to have but foz life, 
there ' adjudged the Son to have it in ſatisfaction. ok an Annuity 3 here in this 
pzincipal Cale, by the Will it js ſhewed when every one is to take; he had a pur⸗ 
poſe by this his Will to continue a means of living fo2 his own two Dons,and not 
to ſtrip them of the poſſeſſion, upon iſlue Pale had by them, of 

Haughton Juſtice. Ju this Caſe Judgment ought to be given foz the Plaintiff; 
The queſtion here reſts upon the conſtruction of a Will, in which the Devils; 
hath explained himſelf in chele two courles 3 the Deviſe to be conditional to his 
two Dons, (S.) a : 

If they have no Sons; and two, if they have Sons, then to be reſerved, and put 
out, &c. ſo that he hath here by this expꝛeſſed himſelf. The firſt is plain by the 
woꝛds of the Mill, (S/ ik they have no Sons, #c. It hath been objected. Quando, 
when this ſhould be, Jt hach been urged, thts to be taken at the death of Alice. If 
they have no Sens, then they to have this Leaſe equally and joyntlpy. | 

Jn anſwer to this, if it ould Le taken ſo, then it would be again che Plaintiff, 
Luc the ſame ought-not lo to be taken, neither by the wozds, noz yet by the meaning 
of the Mill. To make a true conſtruction of this Will, the ſame is to be taken am 
cenfidercd alcogether, both that which pzececds, and alſo that which follows,if after- 
wards they have iſſue Male, c. this to be at any time without any limitation; 800 
this appears to be ſo cut of che parts cf the Will, Foz after in his Will, he hath 
another clauſe,”S) If it fall fall out that they hall have no iſſue Pale, then this is iu 
come to the two Sons of Hen. Blamtord, and therefoze this is to be taken iu anſwer 
to the objection made, Quando. If they have iſſue Pale at any time, then; Fo; he 
did intend by his Will to have this to come to a ſtranger, rather than to his owl 
Sons. Alſo the Will is, It Thomas mp Son have any Don, then he to give up his 
Eſtate into the hands of che Son, oz to pay ſo much. N 2 

This is an Argument out of the Mill, which doth ſatisfie me that the Bon is 
to have this at any time when he ſhall be bozn, and this is to be colleded out of 
the wozds of the Will. 2. Arguments to ſatisfie me againſt the fozmer Pbjecion 3 
and in reaſon this alſa follows. Foz here is not one Intereſt depending upon anos 
ther, but hece is an Intereſt which map of it ſelf. commence at any time, and this 
Eſtate lo commencing is not like unto à remainder, depending on a particular 
Eſtate. en! 

Allo the foꝛm ok the wozds of the Will do ſatisfie me, being (if it pleaſe God) 
to lendthem Pen⸗childꝛen⸗ Then my Will is. that this fall ve ſer fozth, and this 
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ta be lo, if at any time they oz either of them hath iſſue Pale. 28 H. 8. Dyer, fol. 


16, 17. Bowles Caſe, the condition of an Obligation foz Marriage-mony, being 


28 H. 8. Dyer 
fol. 16, 17. 


that if the Mike died befoze Mich. without Jſſue of her body, then living, that the zow!es Cale. 


Bond ſhould be void, ſhe had iſſue, and died, and the iſſue died befoze Mich. ad. 
the Bond to be void; foz (tunc) referrs to the laſt time, and. relates ad proximum 
antecedens (S.) Mich. and not to the death of the Wife (tunc) ſigniticat tempus ex- 
tremum. So here in this Caſe now in queſtion, (Then) this ſtands with the 
matter and intention of the Will co be thus, (S) if any iſſue Pale ac any time 
be, - h 
The ſecond part of the Mill, ik they have iſſue Pale 3 this reſts upon the wozds 
of the Mill, thele wozds in Wills are unuſual, pet as nearly as we can, we ought to 
take them acco2ding to the intent of the Teſtatoz 3 theſe wozds do give an intereſt, 
the intention of the Teſtatoz, &c. by the wozds, being, It ſhall be then reſerved, 
and put out, &c. reſerve, &c. this to reſtrain that which was given befoze; and 
this is the natural meaning of this wozd (reſerved) this to be put ont, foz his bene⸗ 
fit, and this is all one with a gift. Ik one gives to another the p2ofir of his Land, 
this is in Law as a gift of che Land it ſelf. Do here theſe wozds in this Will do 
tant amount as an expꝛeſs gift to him, of this, and if ſuch wozds have been by Law 
allowed foz a grant of the chiflg it ſelf, a fortiore it ſhall be fo in cale of a Will, 


18 E. 3. fol. 18. A Leaſe made foz life, & poſt deceſſum reverti debuit, a remainder 18 E. 3. . 15. 


taken foz a reverter, being all one, the one taken foz the other, | 
33 E. 3. Fitz. title Accompt, placito 130. A Leaſe made of Land foz thze Crops, 


33 E. Fitz. cc. 


this by neceſſary intendment to be a Leaſe foz chz& pears, 36 H. 8. Brook Feoff⸗ 35 H. 8. Brook 
ments al Uſes, placito 52. Brooks Caſe, fol. 62. placito 282. Leaſe to one fo2 life, tit. &c. 


and that after his death another ſhall have the pꝛafits; this is a grant of the thing 
it ſelf: Ik it be ſo in grants, by ſuch unuſual wozds, a fortiori, it hall be ſd in caſe 
of Mills. A deviſe made to one of Lands imperpetuum, this is a god Fee-fimple, 
Littleton, fol. 133. placito 586. but not ſo in caſe of a grant, there but foz life; ſo 
here in this caſe, it is all one in Law ag if he had ſaid, that he Gould have this 
Leaſe, and ſo upon the whole matter the Plaintiff here hath a govd title, and Judg- 
ment 2ught to be given foz him. 

2, Dodderidge Funke It is in this Caſe to be conſidered in whom the intereſt 
df this Leaſe foz years is, and this is the only queſtion, Whether this ſhall be 
lo veſted in Thomas and Laurence, as that the ſame ſhall not be deveſted again out 
of them by the Don afterwards bozn ? As to this, it is not fo ſetled in them by 
this Mill, but that their Jncexeft ſhall be determined by the Don after bozn, this 
lo happening at any time during their lives. And foz p2oof of this,J ſhall not infit 
upon many Caſes, it being very diffitult to find Caſes foz to match with this par⸗ 
ticular Caſe. But manp Caſes there are upon the general Rules foz the conftuci- 
4 | but every thing is to be ruled accozding unko the particular reaſon of 

lame. | 

As touching the general Rules to be obſerved foz the true conſtruction of Wills, 
In teſtamentis plenius teſtatoris intentionem ſcrutamur. Eut pet this to be obſervey 
with theſe two Limitations. (S.) 1. Vis intent ought to be agreeable to the 
Rules of Law. 2. This his intent ought to be colleced out of the woꝛds of the Will, 
As to this it may be demanded how this hall be known. To this it may be thus 
anſwered, (S) 1. To ſearch out what was the ſcope of his Will, 2. To make 
ſuch a conſtruttion, ſo that all che woꝛds of the Mill may ſtand, foz tMivd any thing 
to the wozds of the Mill, cz in the conſtrugion made, to relinquiſh and leave cut 
any of the wozds, this is maledicta gloſſa. Eut every firing ought to give his 
(ound 3 as J ſhall make the ſame to do in the courſe that J will purlue, fo2 the true 
uſtruction of this Will, Firſt, we are to ſee and examine what was the ſcope of 
this Clauſe, Firſt, he intended with this to advance bis Wife ln præſenti, in ſuturo, 
to 


Littleton, fol. 
placito 396. 
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to advance his Gzand⸗Childꝛen, if he (cold have any, ſo that his Gzand⸗Childzen 
Male are within the (cope of this Mill to be by this advanced: And this to be lo, 
is plain by very many Circumſtances in this Will. 

Feirſt, He hath here in part advanced Thomas and Laurence his Sons in his life, 
by act executed; and if Thomas had Jſlue, then he to take the Intereſt of Laurence, 
in other Tenements (given to him befo2e) S) Holes, he to ſurrender this ints the 
hands of friends, oz otherwiſe, to give 20 l. to the Son of Thomas. 

A ſecond Circumſtance, J bequeath it and my term to Thomas and Laurence, 
(if they have no Sons) equally and joyntly: And if they have any Men⸗childzen, 
then my Will is, &c. The firſt Clauſe is wiihont any limitation of time, being 
indefinite, fo2 he cannot reſtrain the Mill of God to any time certain; he there- 
foze ſpeaks indefinitely, with a reference of his Will to the pleaſure of God, which 
cannot be reſtrained by men. 

And ſo he doth afterwards, when he limits this to his Son in laws Childzen; -if 
it fall out that my Sons ſhall have no iſſue Pale, Then my Will is, that after the 
death of my two Sons, it ſhall deſcend and come unto the-two Sons of Henry Elam- 
ford mp Don in law, (S) Robert and Stephen; ſo that every wozd of the Will ſpeaks 
to advance and make good this Conſtruction, I 

Here ate two queſtions to be conſidered, and this is the main, Whether this term, 
afrer the death of the Wife, be abſolutely then letled in Thomas and Laurence as an 
abſolute deviſe oz not? And as to the wozd (have) this is not to be referred to the 
death of the Wife, but indefinitely, whenſoever they hall have, &c. If they ſhall 
bave Men⸗childzen, then when ⸗ whenloever they ſhall have: Ep this Clauſe of 
the Will there is no pzeſent deviſe, but a cautionate pzoviſion foz the Gzand⸗ 
Childzen, thep to have this Leaſe then when they are bozn : Mis own Sons to 
have this no longer, bus until thep have Iſſue male. | 

hq frame tha Caſes out of this Will, which will make an end of this 
queſtion, 

1. Jbequeath it and my term to Thom. and Laur. my Dons, if they have no 
Sons 3 put the caſe that at the death of the Wife they have no Dons; but the Wife 
of Thom, had been great with child with a Son, pet they are to enter and to retain 
this until the Son be bozn 3 and if Thom. dies, Laur. to have this by @urvivoz ; 
— the Son of Thom. is bozu, he ſtall now ouſt Laur. who had this by Survi⸗ 
vo2lhip. 

Alſo admit, that Thomas kad a Son, who had this by Judgment of Lam and after 
Laur. alſo hath a Son, ſtall the Son of Thomas retain this : he ſhall not, but the 
Son of Laur. quandocunque he ſhall be bozn, he ſhall be Jopnt-tenant with him by 
the woꝛds of the Mill, they having a joynt tikle, and therefoze they ſhall be joynt- 

tenants acco2ding to the meaning of the Mill: Ye deviſeth it and his term to 
Tho. and Laur. , | 

Obj. Pence it hath been Dbjected, that Thom. and Laur. were by this to have 
the whole Term. | 

Reſp. This cannot be ſo : But they are by this Will to have this foz ſo many 
years as they ſhall be without iſſue Pale, and then their Intereſt to be deter⸗ 
mined, n k 

It is the office of a. Judge, in the Jnterpzetation of a Will, to give unto every 
woꝛd in the = its true fozce and ſtrength; ſo that by this Conſtruction, this is 
to be done heike, chat by this Will che Leaſe is to be to Thom. and Laur. until they 
oz either of them ſhall have iſſue Pale; foz the Eſtate of Tho. and Laur. herein, 1s 
to be taken with this limitation, (S) until, &c. But if any other conſtruction ſhould 
be made of this Will as foz the Defendant, they would have it to be, this ſhould 
be to make the Teſtatoz to ſpeak things contrary in themſelves :*If they would 
have this to be ſetled in Thom, and Laur. by this they ſhould offer great violence un⸗ 
to the Mill, and ſhould by this infringe the intent and meaning of the r : 
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Foz fiſt, if this ſhould be ſo, by this no p2oviſion ould be made fo2 the Gzand⸗ 
— 2 and ſo this ſhould be taken away, which was the chief ſcope of the 
Mill. | 

Alſo if it ſhould be ſo, they wouldQp this infringe the later part and ſcope of the 
Mill, which was to have this Leaſe to come to the two Dons of Henry Blamford 
his Don in law,foz default of iſſue Male of his own Dons; and this ould be alter⸗ 
ed, ik by the conſtruction made, this ſhould be ſetled in Thom. and Laur. abſolutely 
This ſhould be by way of diminution, and to abzidge the wozds of the Will, 

Alſo by ſuch a Conſtruction as would be made, they muſt add wozos to the 
Will, (S.) they muſt add the wozd (then) and where the clauſe was befoze indeft- 
nite, by this conſtruction they are to make it ſo, (S.) If they then have no Bons, 
and ſo by this they will reſtrain the generalicy of the Will unto a time certain: 
But ſuch conſtruction ſhall be to make a clog co the Will, and this ſhall be to offer 
violence unto the Will; and to this it may be ſaid, maledicta expoſitio, quæ cor- 
rumpit textum, either by addition to the Will, oz by any diminution of the ſame 2 
And this thall ſuffice foz the firſt part of the Mill: And this is not unuſual in our 
Books foz Judges to make conſkrucgion of Wills, accozding to the intent and 


meaning of the parties, as appears in Plowdens Commentaries, fol. 541. in Para- p;waen; 
mor and Yardleys Caſs, where one in the firſt part of his Will did deviſe his Commentarles 
Land to J. S. and afterwards deviſed a rent out of this Land unto J. D. The fol-54:, Kc. 


Judges there in conſtruction of this Will, to make all the wozds to ſtand accozding 
to the intent of the Deviſo2, did interpzet this, Firſt, to be a deviſe of the Rent 
to J. D. and afterwards to be a deviſe ot the Land to J. & charged with the Rent ; 
and ſo there, if a man in the firſt part of his Will doth deviſe his Land co J. 8. 
and in the later part of his Will he doth deviſe che ſame to J. N. The only way 
to make all the wozds of this Mill to ſtand, is to make them both to have a joynt 
Eſtate in this Land; and this is the office of a Judge. 


And as touching the like conftruction made, appeareth Coke 1 pars, fol. 76. b. Cobe 1 pars, 
in Bredons Cale, and in 19 Eliz. Dyer, fol. 357. where Chick deviſeth a Pouſe in f. 76. 6. Kc. 


Soper-Lane to Alice his Couſin in Fee-fimple, and after her deceaſe to W. her Don, 
which W. was Heir apparent unto A. and no Eſtate limited unto W. the Judges 
there found a way to make all che wozds of the Will co ſtand, they there adjudging 
Alice to be but Tenant foz life, the remainder to the Don foz life, the remainder 
unto Alice in Ic; fo here in this Cale, 

It is one of che molt difficult things in the Law, to make a true confruction of 
a Will, when one by conſtruction makes all the wozds in the Will co ſtand, by 
this he hits the true intent and meaning of the Deviloz, 

2, The ſecond Point ariſing upon the wozds of the Will, (S) Then mp Will 
is to have this reſerved and put out: In which it is to be conſidered what manner 
of Will this is to his Gzandchildzen 3 he gives no Eſtate to them, he hath limited 
an Eſtate. | 

In this J will not ſ&k Caſes to inſiſt upon, as where a gift of che P2ofits of 
the Land, to be a gift of the Land ic (elf; this is a plain Cale: Fut it appears here 
by the wozds of the Will. he deviſed rhis to Thom. and Laur. (if they have no Dons) 
but if thep have, then their Dons to have this: Ey this a plain Intereſt is given 
to them; ſo lap theſe wozds togecher, (S.) the putting fozth, with the gift co che 
Fathers, and ſo all will well follow conſequently. 


30 H.6. Brook, tit. Eltates, placico 74. Fitz. tit. Devil, - placito 22, A man deviſcs 30 A. C. Bro. 
Land to thz& men, and that one of them ſhall take the Pzofics, and dies, this makes . «© 


L uſe in him, and this is but an Eſtate foz life, | | 
3. A deviſe of the Pꝛofits of che Land, is a deviſe of the Land ic ſelf ; A Feoff- 
ment in Fer made, reſerving the Pzofits, is a void Reſervacion 3 and ſo upon the 
whole matter, the Plaintift here hath a god title to this Leaſe by the Will, and 
Judgment ought to be given foz him, . | 
P 3. Croke 


106 Termin, Mich. 13 Fac. Part III. 


Wa — — — 


oa... 


3, Croke Juſtice. It is a very hard thing to dzaw a perſpicuous ſenſe out of 
dubiotts wo2ds 3 as this Caſe here is upon this Mill, Judgment ought to be given 
foz the Defendant 3 and that the Plaintiff, the Don of Thomas comes here ante 
tempus petere, ſecundum nomen, ita res eſt: T 1entum eſt teſtatio mentis. Thomas 
the Plaintiff is not to have this during the life of his Father. 

It muſt be agreed, that ſubtilis conſtructio is not to be, and that Turpis eſt pars, 
quæ non convenit cum ſuo toto. 

It muſt alſo be agreed, that ſuch a conſtruction ought to be made of a Will, by 
which all the wozds may well ſtand together. 

It is a good Rule put in Boraſtons Caſe, Coke 3. pars, fol. 20. b. fog conſtruction 
of Mills grounded on this reaſon, Quia teſtator eſt inops conſilij. 

In the argument of this Caſe, J will by my conſtruction, make all the wozds 
and parts of the Will to ſpeak and ſtand well together > Whether thele woꝛds in 
che Mill are to be referred to a conditional bequeſt, oz to the taking of Thomas 
and Laurence joyntly? 

Theſe G2avaitons ought to be obſerved in every Mill, (S) Firſt, Quid. 2. Qui- 
bus, & 3. Quomodo. , | 

And in theſe eps J ſhall go in the conſtruction of this Will, 

This old Thomas Blamford the G2zandfather obſerved a good courſe, Statutum eſt 
omnibus ſemel mori, & diſpone domum tuam, nam morieris 3 here he makes his 
diſpoſition, | 

1. Quid, (S.) his — Gowens 3 this is in peace. 

2, Quibus, Pe had here four perſons in his Eye. 

1. The Wife of his boſom, chara uxor, chara conjux. 

2, Mis Childzen, grati liberi, grata pignora. 

3. The Dons of his Sons. And. 

4. He had a purpoſe to continue this in his name, and this was the intent of old 
Thomas Blamford. 

1. To his Wife, Quomodo, this is in peace: In ſecunda quæſtione guzro 3 Quo- 
modo, this was not abſolutely to her foz her life, but upon condition that the ſhould 
not ſell it, and not otherwiſe, and this De modo habendi. 

Ik it had been demanded, but who ſhall have this after the death of his Mile: 
he would then have anſwered, my Dons Thomas and Laurence: Eut this may laſt 
longer than their lives; if he had been demanded, who ſhall have it after them 2 
his anſwer, If they have no Sons, then they to have the ſame joyntly: Qui bene 
interrogat, bene docet : Jn one degree they are to have it, if they have Bons, and in 
another degre if they have no Dons, 

Ik they have no Sons, there they to take it joyntly.and the Survivoz to have it; 
otherwiſe if they have Sons, there no Survivoz to be; and by ſuch conftruction there 
will be no contrartety, The which will be, if any other conſtruction be made of this 
Mill; and this would be vim literæ, & vim naturæ ſecare; here he did ſ& ante oculos 
ſuos, that his Sons had no Sons, and therefoze they Simpliciter & abſolute were (0 
have this. Intricacy and inconveniency would enſue, if any other conſtruction ſhould 
be made. This Thomas here an Jnfanc would put out his Father, this is ante tem- 
pus petere, & filius ante patrem, and to make this to be ſo, would be ſubtilis conſtructio. 
But ex præcedentibus & conſequentibus, conftruction ought to be made, and ſo by this 
conſtruction it would not be to offer vim Literz, noz yet vim naturæ. Another thing 
to be obſerved in this Will. (S.) If they ſhall have any iſſue Pale; then this 
ſhall be reſerved and put out, &c. this Clauſe hath an Emphaſis in it (reſerved) fo 
whom, and from whom ⸗ from him who was to have this by Survivoz. Ne jus poſ- 
ſeſſionis, Ne jus proprietatis, by this Will is given to this Infant. And by Implica- 
tion, an exp2eſs deviſe to his two Sons, is not co be concrouled; and ſuch conſtruction 
to be made of a Will appears by Frenchams Caſe, in 2 Elis. Dyer f. 170.Another thing 


is alſo to be obſerved in this Mill. (S) The Sons of the ons to have this, 2 
O 


— 


Coke 3. pars, 
&c. 
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& ordine (S) in the third plate. And in the fourth, others to have it, who are named 
in the Mill. And ſo by this Mill, the Defendant hath a good title; and conſe- 
gently Judgment ought to be given foz him. | | | 

4. Coke Chief Juſtice. Virgil in his Georgicks well ſaith, that there is no ground 
ſo barren, but by fruicful Yusbapdzy it may be made good; and this is very true, 
ſo here, in this barren Caſe which hath been made a good Caſe. J do agree 
all the grounds befoze put foz conſtruction of Wills, But vita regulz eſt ap- 
plicatio. This Caſe hath been very well argued, In this caſe upon the Will, J 
conceive the Plaintiff co have a good title, and that Judgment ought to be given 
foz him. Ik the Rule be true, every ſpecial caſe hath its ſpecial reaſon, They 
— do put many caſes upon general grounds, do the leaſt hurt to the caſe iu 

ueſtion. Ft 
, Mheſe Rules are to be obſerved foz conſtruction of Wills; 

Firſt, The intent of the Deviſoz is to be obſerve, 8 
— This intent onght to be taken and collected out of the Will ic ſetf, 

nd | 

3. This intent ought to agree with the Rules of Law. { 

In this Will J ſhall examine the meaning of this good old man here, Whether 
the Sons of his Sons to have this Leaſe, and his own Dons nothing? As to this, 
Gzandfathers ſometimes have as great an affection to their Gzandchildzen as to 
their own Dons. Ye hath here p2ovided foz his Sons in his life time. 

1. By this Will his Wife is co have this Leaſe foz her life, . - 

In this Will, this is to be obſerved, that none hath any abſolute Effate given 
unto them by the ſame. (But the Sons of the Sons only) The Wife Ge hath a 
condicional Eſtate, his Sons alſo have a conditional Eſtate, But as foz his 
Gzandchildzen they are to have this Leaſe by the Will abſolutely : and by their 
death the ſame is not to revert again unto Thomas and Laurence, but unto the Ads 
miniſtratozs of the Sons; after her death, J bequeath it (S) Gowens, and mp 
term to Thomas and Laurence, if they have no Sons 3 if he had been demanden 
this, (what if they have Sons) then it is plain chat by the words of this Mill, 

mas and Laurence ou{ht not to have this omnino, ( equally and joyntlp) this 
goes unto the Estate {f they have no Bons; this is not te be. referred to Chil- 
den. 


As to the intereſt in Gowens, (ik they have Sons) there is then no queſtion that 
and Laurence are not to have it; this is as a Condition pꝛecedent to them. 

In the conftructſon of Wills, we are to conſtrue wozds acco2ding to Etymologies ; 
they two are not to have joynt-Dons : his intent by the ſcope of this Will, was 
to pzefer his Gzandchildzen (by the conſtrugion which hath been of this Will) 
A they have Sons, oz have no Sons, the Fathers to have this Leale firſt befoze 


8. 

The firſt point in this Caſe material to be conlidered, who was oziginally ins 
tended co be advanced by this Will, The Dons df his Song. If they have no Sons 
at the death of the Wife, his Sons then to have it: Yow long axe they to have it 2 
The Will clears this (S) But if it pleaſe God co beſtow on them Pen-childzen, 
Then my Will is, that it be reſerved aud put out, &c. Then when bozn, to the 
iſe and p2ofit of them. There is no doubt at all to be made of this. Maledicta 
— quæ corrodit viſcera textus. By the conſtrua ion which uy been made of 

Will, they would couple this (S) if they have no Sons, to the death cf che 
Wife, This was no diſtinction in his intent, the time of the birth of the Sons is 
ut dere material. Eut quandocunque, this ſhall happen, they then p2eſentIy.to 


it, and this is the reaſon given in Shellyes Caſe 1 pars. Wo that no reaſon can 

be made from the time of the birth, foz the ac of God (hall never bzeed any Cala⸗ 
nity to one who is not bozn. It is to be * foz a Rule, generalia, verbaz 
2 gene- 
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generaliter ſunt interpretida, and this is a Rule in Law: If it ſhall pleaſe Gon 
to, &c. then. There is no reaſon to pꝛejudice theſe Gzandchildzen ik bozn one 
hour befoze oz after his death. Mis intent by this Mill was, when they ſhould be 
bo2n, then to have it. Be died x. Martij he made his Mill in January befo2e 3 wh 
the firſt Thom. Bl. died, the poſtibility did then veſt pzeſently in his Sons Thomas 
and Laurence, and he did know this, that they had no Sons at the time of his death, 
by the Will Thomas and Laurence to have this Leaſe, if they have no Sons; Bug 
here they have Sons, ergo. | 

Ey this conſtruction, J ſhall make every wozd in this Mill to ſpeak. Ik they 
have no ſons.then they Thomas and Laurence to have this. Eut how long: The Will 
an{wers, when they have Dons, then they to have it;, they are bozn, then they, 
the Sons of the Sons to have it, and they have an abſolute Eſtate therein, their 
Father had but a limited Eſtate in this Leaſe, and no Eſtate at all thercin, if they 
had Sons, Af they had no Sons, then after their deaths, the ſame to gs to Henry 
Blamfords two Dons; in manner as befoze, maledicta expoſitio quæ corrodit viſcera 
voluntatis. As to the wozds in the Will of Reſervation, It ſhall be reſerved and 
put out, &c. Mere is a poſſibility npon a poſſibility ; how this can be, may be 
queſtioned upon the Opinion of Popham Chief Juſtice. As touching this, ſe 1 pars, 
fol. 155. in the Reco} of Cheddingtbns Caſe, where Welkdens Caſe, Plowdens Com- 
mentaries, fol. 520. is cited, 


I agre, that ſometimes one poſſibility ſhall not beget another, as touching this, 

Coke 1 pars, ſ& 7 H. 4 fol. 16,17. one gives Land to a man not married, and to a woman, and 
tol. 155, Kc. to the Heirs of their bodies, this is an eſtate tail in them veſted, there is a future 
poſlibilicy of a marriage; they intertnarry,afterwards they are divozced: their iſue 

not to inherit by the divo2ce. their eſtate is now turned into a frank⸗tenemeyt. No 

poſſibility executed, & poſſibilitas diſſolutionem executionis, fhall not be revived, 

If Land is given to a married man, and to a married woman, and to the Yeirs 

15H 5. fol. Of their bodies, by 15 H. 7. fol. 10. 40. Aſſiſar. placito 10. Plowdens Comments: 
10. 40, Kc. ries, fol. 35.2. in Colethirlts Caſe, and in Chidleighs 1. pars, this Reſolved to be 
a pzeſent Eſtate tail; this is moze remote than the other, and pet a p2eſent Cſtate 

tail. Ik Land be given to two married men, and two married women, and to 

24 E. 3. fol. 29. the Peirs of their bodies, by 24 E. S. fol. 29. this doth veſt in them, queſtioned 
whether they all have an Eſtate tail p2eſently,upon this poſſibilicy, of croſs mars 

riages, they have joynt Eſtates, and ſeveral Jnheritances not upon the poſlibility, 

poſt executbnem ſtatus, lex non patitur poſſibilitateni. Af Land be given to a man, 

and to two women, and to the Yeirs ok their bodies, here duplicationem poſſi- 

44 E. 3. Fitz, bilitatis Lex non patitti, 44 E. 3. Fitz. title Tail, placito 13. ruled acco2dingly, 
tile Tail, pla- where Land was given to two Pen, and to a Woman, and to the Vejrs of 
C00 33s their bodies but foz life, Wut we here in this Caſe are. out of all theſe 
grounds, We are upon the veſting of a poſſibility, It is a plain Caſe, that this 

may ld be, as this caſe is, 'foz otherwiſe this would ſhake all common aſſurances, 

here 7, to one Don,'2, to another, and ſo if there be a good ground-wozk ro ſuppoꝛt 

this, it hall be good, Af a Leaſe foz life be made to one, the remainder to the right 

——— Yeirs of another,/and afterwards to, &c. in Paramour, and Yardleyes Caſe in Plow- 

— dens Commentaries, expꝛeſs authozitp foz this, where all the remainders are allows 

ed tv be good. Mich. 34 & 35 Eliz. Locrafts Caſe, put in the Recoz of Ched- 

ingtons Cale, 2 pars, to this purpoſe, 7 E. 6. Brook Gzants placito 154+ Hoon 

Caſes; fol. 95. placito 437. if one grants his term after his death, this is not good, 

but ik it be by way of Leaſe, it is good. Bo E. 3. fol. 27. a Leaſe made to one foz 

life, reſerving foz the firſt ſeven pears a Pepper-cozn, and if he will hold it after 

then 201. and binds him to reparations foz the firſt feven years, after the ur 

ſeven years he will not hold longer; an Action of Covenant lieth fo2 not * 


—B Pn 
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A Executozy Devile is good, as ; appeareth in Matthew Mannings os: Caſe, 


8 pars. Coke 8 pats, 
2 0g It hath been objected, that changing of che wozds makes a change of his Kc, 
mean ug. 

Reſp. As to this: 1, He here gives it unto his two Sons, 2. If they have Sons, 
then the ſame to be reſerved and put out foz them, &c. 

This Reſervation amounts unto a Gzant, as appears by 8 E. 4. fol. 8. b. 20 E.4. . -= 4» fol. 8; 
fol. 13. b. ſo reſolved 26 H. 8. fol. 2. 21 H. 7. fol. 11, 35 H. 6. fol. 34. that a reſer- © 
vation amounts unto a Gzant, a fortiore it hall be ſo in caſe of a Mill; reſerved, 
this is as much as to ſay, pzeſerved foz the Sons of his Sons; reſerved,put out foz 
the p2ofit, &c. all theſe wozds do give an Intereſt, 

The reaſon of this Cale, his own Dons, nos to have any Intereſt by this Will, 
if they have Dons ik they have no Sons, the meaning of the Teſtatoz by thele 
wo2ds appears to be, that by the birth of the Sons, the Intereſt of the Fathers to 
be by this pꝛeſentiy determined, (as there were Cenſores morum, & tutores in Rome) 
ſo we here are koz the Dudjects. 

J move this, in regard that the Infant here is but of eight years of age, and he 
is likely to have Judgment given fo him; and therefoze we are to take the ſame 
courſe foz him, as we did in Requithes Caſe here, by way of pꝛoviſton tez him; 
here will be 13 years befoze he will come to have a diſpoſing power of the term, 
and his Guardian oz Bayliff may die befoze, and therefoze they ought here to put in 
god Decurity to be anſwerable foz this, 45 E. 3. by the Gzant of the Pzofics of the 
Land, the Land doth paſs. 

Coke & Dodderidge. If the two Dons had ten Sons, they all ſhall have the 
Leaſe joyntly,' 
Croke, By this Will it is thus to be, that if they have no Sons, then the Sur- 
bivozthip ta take place between them, but otherwiſe if they have Dons. 
3 — the Rule of the Court the Bapliff to be bound to anſwer the Pꝛofits to the 

nt. 

And fd; by che Rule af the Court, by thzee/Audges, (S) Haughton, Dodderidge, 
& Coke, Judgment was given foz the Plaintiff ; But with a Ceſſat of Execution Judgment Ge 
until CET next rn the Plaintiff, 


N 27111717. Kc. 
Codd Phiniif againſt Turback 
Nenner 0: 00 | Defendant. 


133 being brought to the Bar by a Habeas Corpus upon the Return, it ap- A Hab-as Cor- 
peared t hat he was committed by the Vigh Commiſſlon Court, fo2 refuſing pus, Alimony. 
to allow lima, foz maintenance of his Whfe, and fo2 ſpeaking diverſa oppro- * 1 8 
brioſa verba : The Court was moved to have him bailed, the return being.inſuffi- 7, Rep.245 
fient, it being not ſhewed what the wo2ds were, noz when they were 190 en, and Poſt 147. 
lo no certain cauſe ſhewex of the Ampzilonment. 

Coke Chief Juſtice. The returi here is not good, the taule of the commitment 
in this return, ought certainly to appear, is is here altogether uncertain, the time 
uncertatn when the wozds were (POSED, it might be in the time of Queen E liz, and 
a the ſame pardoned. | 

The Court all clear of Dyinion, That the Return here is not geen. . 

Coke. * . Law of God, none au pit to be Aunpziloned, but wich the cauſe — 

; preſley 
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pꝛelled in the return of his Impziſonment, as appeareth in the Ads of the Apo⸗ 


titles. 
The whole Court agreed, that the return was not good, and ſo by the Rule of 


the Court he was bailed. | \ 
Coke. This kind of Jmpziſonment is much to be diſliked, being a very great 


grievance and veration to the Subjeas. 


The KING againſt the Univerſity of . 
Cambridge. 


* — P an Indictment foz a Riot,pzoſecyted againſt the Univerſity of Cambridge, foz 
1 ho Rep. 24 LD the impꝛiloning of one there by the Pzocters, foz matter of Incontinency,this 
pꝛolecution was foz a Riot, made by the Pzocters in their ſearch. 
Coke Chief Juſtice. They have a Charter to Jmpziſon there foz Incontinencp, 
but this their Charter is void: They have alſo an Ack of Parliament to enable 
Stat. of 32 H. them to do this, (S.) 32 H. 8. cap. 10. and this is the reaſon that rhe Pꝛocters of 
8. cap. 10. Oxford and Cambridge map Impziſon foz Incontinencp. 
This matter was at the Council Table, but they there could not determine of 
Riots, ut 
The Lo2ds of the Council are the Repzeſentative Podp of the King : If the 
Council-Table do ozder that the Kings Attozney-General ſhall enter a Non vult 
proſequi, this is good (but this Power which they have doth not appear unto us) 
and the Rule of the Law is, Quod de non apparentibus, & non exiſtentibus, eadem 
eſt ratio: Here there hath ben very great negligence in them, & negligentia ſem- 
per habet infortunium comitem: Mere the Indictment was againſt che Univers 
ſity of Cambridge, and p2oſecuted againſt them by their negligence, almoſt tu an 
Utlarp. 

The Court all agreed in this, that their beſt wap is now to plead tu the Invie- 
ment, and to ſhew their Charter, and alſo to plead the Ac of Parliament: And 
then the Kings Attozney-General may confeſs this to be ſo ; and this is the beſt 
— now foz them, it being three years ſince, and ſo very great negligence in 
them. 

And they all agreed in this, that this is clearly the ſuit of the King, and there 
is but one Complaint, and the King may ſurceaſe this when he will, and che Kings 
Attozney may enter a Non vult proſequi. | 

Coke. The Council-Table doth not uſe to meddle with Riots + This was the 
direction given by the Court, the which was followed, and ſo ended this wap, the 
ſame being never after moved again, 5 


Flint Plaintiff, againſt Langhorn & AI. 
Defendants. 


Entred Hillar. 12 Jac. B R. 
Rot. 1256. 


# ]* a ſecoud deliverance againſt the thꝛee Defendants, as Conuſees,who did make 
liverance. | Conuſansas Eapliffto one Leak: The Caſe was* this, A Kent-charge was 
— granted unto Leak, to be paid at the two uſual Feaſts of the year, &c. and if the 

ame was behind at any of the Feaſts, oz 2 1 days after, then to diſtrain, &c. — 


A ſecond de- 
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thi as the Conuſes, foz this Rent behind, did cake the Diſtrels; afterwards 
befoze any Avowzy made, one of the thze Conuſes doth releaſe unto the Plaintiff 
all Suits, Actions, and Demands, Whether this releaſe be good, oz not, was the 
only queſtion, 

It was urged, that this Releaſe was not good, foz that a Releaſe made, ought 
to be to determine ſomething; but here, when this releaſe was made, there then 
was nothing to be by him releaſed, here Leak was the Gzance of the Rent; the 
Diſtreſs was taken 4. Januarij, 11 Jac. 3. Novembris 12 Jac. the Releaſe made, and 
Hillar, 12 Jac. the Conuſans made and pleaded 3 ſo that here nothing is releaſed, be⸗ 
ing of all Demands, there was no Action, no right being mave by one of the 
Conuſees 3 theſe thꝛee Conuſxs were as Dervants to Leak the OGzantæ and nothing 
is diſcharged by this Keleaſe, And this is ſo watranted by Ruddocks Caſe, Coke Coke g. pars, 
6, pars, fol. 25. Og 0 Back 

Coke Chief Juſtice. Jf J do loſe my goods, and another finds them; if J 9 
ſend my Servant fo2 them, and he refuſes to deliver them; afterwards my Servant 
doth make a releaſe to him, quid operatur, by this:? Nihil. In Ruddocks Caſe, A 
Replevin bzought againſt ſir, one of them avows, the other five do make Conu⸗ 
ſance as Bailifts to the firſt. Judgment given againſt them; the ſfirth bzings a 
Wric of Erroz, the Defendant pleads a releaſe made by one of the five, this is a 
dold Releaſe, and to no purpoſe, as it is there adjudged : Pere in this caſe the Re⸗ 
leaſe is clearly void, he which doth releaſe being but a Servant 3 what award ſhall 21 E. 44.43 6. 
be made here: nothing voth paſs by this releaſe, he which doch releaſe hath no 
— * of demand -to releafe, and this is warranted by 21 E. 4. fol. 43. b. by 

x. N 

It was urged foz the Releaſe, that this ſhould be good, becauſe they are intituled 
to an Action to have a return, and alſo to ſue execution, and their Maſter to habe 
an account of them, and this is the ac of the Maſter, who hath made them his 
Bayliffs, the releaſe here is but to bar him, as to have any return and damages 
4 Bailiffs, petunt retornum & damna, they all chz& are intituled to the 

n. 

Coke, The time ok the Releale here is to be conſidered, then he had nothing in 
him, but as a Servant unto Leak, he had nothing to demand, but by the command 
tuch a one he had taken the Diſtreſs ; then they come to make Conuſans as 
Fayliffs to Leak (but befoze this Conuſans ſo made) one of them voth releale all 
Demands, (whereas he hath nothing to demand.) By 49 E. 3. fol.25. If a Bailiff 
doth avow one way, and the Paſter another way, the Avowzy of the Paſter ſhall be 
taken, and it is a very plain Caſe, that the releaſe here of the Servant is not god, 
in he hath nothing to ground a releaſe upon, if this releafe had bern made after the 
Ivowzy, there peradventure it might have bien another Caſe, but here the releaſe 
J. made befoze the Avowzy, and lo without any colour of queſtion, the ſame is 
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_—  — 


45 E. 3. fl 25; 


Haughton Juſtice. The Caſe in 21 E. 4. fol. 43. will go very far in this Caſe. 
The Court all clear of Opinion, That this Kelcaſe was not good, i. and theres 
A by the Rule of the Court a Return was granted, chis Releaſe being no bar at 
upon thig—— 
kn moved the Court pro Retorno habendo, and by the Rule of the Court 4 Return 
was granted, there being no colour (as the Court obſerved) to maintain this granced per 
Reieaſe to be good, when as the party which made this Releaſe had nothing in „n. 
kim ac that time to releale. 


8 ling rby 
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Error — 
udgment 1n 
Ju Action up- 

on the Caſe 
ſor an eſcape. 
2 Cro. 394. 

1 RO. Rep. 276. 
Godb. 262. 


9H. 6. fol. 1. 
31 E. 3. f. 1. 


— 


Femin. Mich. 13 Jar. 


Part Ill 


Slingsby Plaintiff againſt Lambert 
Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Rott. 540. 


Tz an Action upon the Caſe b2zought by the Plaintiff as Executoz againſt the 
Defendant being Sheriff, foz an Eſcape, and had a Judgment given foz him 
per nomen of Executoz.. & 

Which Judgment paſſed by Non ſum Informatus 3 upon this Judgment, a Writ 
of Erroz bꝛought, and foz Erro2 aſſigned, becauſe the firſt Judgment was given 
fo2 him as Adminiftratoz, and this Action foz the Eſcape, and the Judgment upon 
it was per nomen of Executoz, and ſo a variance. | 

It was urged, that the ſuit was firſt commenced by the Plaintiff in the Adion 
as Adminiſtratoz, that afterwards he found the Will, by the which he himſelf was 
made Executo2, and therefoze by the name of Executoz he had Judgment, and the 
party in execution who was ſuffered to eſcape, and upon this eſcape, the Acion 
upon the Caſe was bzought by hitn, which was well bzought, and the Judgment 
op given, and foz the per nomcn, this appears by 9 H. 6. fol. 1. and 31 E. 3. 

Ol. I. 

The firſt Action here was as Adminiſtratoz, and ſo he had his Judgment againſt 
Brown as Adminiſtratoz, and had him in Execution, who was ſuffered to eſcape, 

Againſt this it was alledged, that this Anion upon the Cale foz an Eſcape was 
bꝛought by him as Erecutoz, grounded upon a fozmer Judgment given foz him 
as Adminiſtratoz, which cannot be good, 

Dodderidge Juſtice. The Caſe is this, one recovers in Debt as Adminiſtratoz, 
hath Judgment, and the party in erecution, who eſcapes > Afterwarvs he finds the 
Will, by which he himſelf was made Executoz, whether he ſhall have an Acton 
upon the Caſe, oz an Action of Debt upon this eſcape as Executoz is the queſtion? 
the Adminiſtration is granted upon no Will found, he recovers the Debt, after- 
wards the Will is found, by which he is made Crecuto2 to the ſame party, and 
pꝛoves the Mill; clearly this ſhall vow be aſſets in his hands, Eut ſuch an Exe⸗ 
cuto2 ſhall not have a Scire facias upon the firſt Judgment, becaule he is not party 
to the Kecozd, * 

Haughton Juſtice. The Executoꝛ here hath no pꝛivity to ſue Execution, upon this 
Judgment, becauſe the Scire facias depends upon the firſt Action, and to this he is 
not pꝛivy. 

Dodderidge. J agre that he can have no Scire facias, he hath him here in Ex⸗ 
ecution as Adminiftratoz, ſo that now he remains in Execution as a pledge fo 
the Debt; after he finds the Will, and perceives himſelf to be made Cxecuto?, 
pro ut by the Mill: put the Caſe that the party pays the mony recovered to him, 
may he not now well diſcharge him, declaring ſo much unto the Sheriff? clearly he 
may, and if the Sheriff upon this matter ſhewed thus unto him, will not yer de⸗ 
liver him, he may then clearly have againſt him an Adion of faux Impꝛilon⸗ 
ment. 

Croke Juſtice, Ey this pꝛobate of the Will by the Adminiſtratoꝛ, who recovered, 
by which he is made Erccutoz, is the Execution upon the fozmer Judgment, by 
this goue 2 clearly it is not; though the Look of 2 R.3. fol. 8. hath been cited to 


che contrary, 
* Dodderidge. 


—_— — 
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Dodderidge. That is where another man is made Executoz, and not where the 

party himſelf is made Executoz, as here in this caſe, It the Adminiſtratoz hath one 

in execution foz Debt, the Sheriff ſuffers him to eſcape, he bzings his Action o 

Debt againſt the Sheriff foz this eſcape, and herein recovers after all this, he 

finds a Mill, by the which he himſelf is made Executoz, ſhall not this recovery thug 

had now be good: clearly it ſhall, and this mony thus recovered againſt the 

Sheriff, ſhall be aſſets in his hands, and no Audita querela in this Caſe lieth foz 

the Sheriff, - tt” SO IS. ©; PEVTE ETHEL The 
Croke, Ik he be ſuffered to eſcape, the mony not paid, and all this at his ſuit, as 

Adminiftratoz 3 afterwards he finds the Will by the which he is made Executoz, 

and pzoves the ſame ; ſhall this mony now be loſt which was recovered, and the 

party in execution foz it 2 clearly it ſhall not. FRE . 
Haughton. Now upon the matter this is a void Adminiſtration, and how can 

he diſcharge the execution of the Body, there being no ſatisfaction given of. the 

Debt e The Crecutoz here is to have an Action of Debt foz the mony due, but 

he is not to have execution of that which was done upon the ſuic, commenced by 

the Adminiſtratoz; here it is like unto a Scire facias, a thing Executozy begun by 

one as Adminiſtratez, an Cxecutoz cannot pꝛolecute this, noz-have an Execution 

upon it. | . Ind 
EDodderidee. If the party in Execution ſtands as a pledge foz the Debt unto the 

Adminiſtratoz, ſhall he not do ſo to the Erecutoz - clearly he ſhall, Ik an Crecutog 

recovers a Debt, and hath the party in execution, who is ſuffered to eſcape, the ®x- 

ecittoz makes his Trecuto2, and dies, ſhall not this Executoz of the Erecutoz have 

an Action of Debt upon this eſcape 2 without all queſtion he hall have it, foz he is 

now Executoz unto the firſt man, | 25 | 
Haughton. If the firſt Cxecutoz dies inteſtate, his Adminiſtratoz ſhall not have 

an Action of Debt againſt the Sheriff foz this eſcape, no moze ſhall the Executoz The 

here in this pzincipal Caſe have his Action againſt the Sheriff foz the eſcape of him 4 re 

who was in execution at the ſuit of an Adminiſtratoz. + agaioſt one, 
Dodderidge & Croke were clearly of a contrary opinion, and ſo wichout anp ended by 

further debate, this Caſe was adjourned to a further time, but was never moved agreement. 

again, but the parties perceiving the opinion the ſame (ut audivi) was ended bp 


agreement, 


| The KING againſt Sir Nicholas Poynes 
5 and his Son. 


V Yo were indiced foz murder, and committed to the Maſhalſey, without Xail , Ro Rep.288 
03, Painpzi ze. . | = JP | Endidt ment 
Trotman moved the Court to habe them bailed, becauſe they were not indicted for murder, 
but by the Cozoners Inqueſt, and no Uerdic as yet given up by chem, and that as 
he urged, it was ſe defendendo. e nen ee 
Coke Chief Juſtice. If one dd kill another, it is not known at the firſt, whether 
this be murder oz not. n e ws 8 
By the Statute of Weſtminſter the firſk, cap. 15. foz the death of a man, in ſuch Stat. of e/- 
Cale he is not to be bailed;1By the Statiite of 1 & 2 Philip and Mary, cap. 13. a fer the 1. 
man is co be bailed in caſe of Pan-ſlaughter, if he be vailable by the Law. F. 15. K 
Eut in caſe of Pan-ſlaughter he is not bailable in all Caſes. If he confeſs the zur. cap. 13. 
me, he is not batlable, Foz the death of a man, J will not bail any one, (unleſs 
be by the Command of the King.) We map bail one here foz Treaſon, but this 


be will not do. 
Q Haughton 
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Hanghton Juſtice. It he do confeſs this to a Juſtice of Peace, that he vid the fac, 
Bail refuſed he is not to be bailed, 
to be taken. Coke. o ſhall it be fo2 a notoyious Pan-flaughter, he is not to be bailey, 
The Court refuſed to bail him, and ſo by the Rule of the Court they were ſent 
back again to the Marſhalſey. 


— 


Nota. Nota, That one having a Judgment in this Term, upon which Judgment a 
Writ of Erroz bzought, bearing Teſte the laſt Term, returnable in this Term, 
the which had the Judgment, came to the Clerk to have out his Exetutton; the 
Clerk upon view of the Roll, and finding no mark thereon foz a Writ of Erroz, 
took out the Execution, after Execution granted, the Roll was then marked foz the 
Writ of Erroz,with an Antedate and a Superſedeas delivered befoze Execution done, 
the Sheriffs Deputy makes his Warrant out foz doing of execution, 

Coke Chief Juſtice & Curia. We will not allow of theſe Antedates. This is a 
very great abuſe to the Court, foz to enter a Writ of Erroz with a recipitur of the 
laft Term; this courfe cannot but be very much difliked by us: this is the ſecond 
we have known of this kind, take hed of the third, foz this is a very great abuſe, 
and not to be ſuffered; Foz the pzeventing of which hereafter, by the Rule of che 
Court an Ozder was entred, That the Clerks do mark the Roll pzelently,(S) that 
is to ſay, the ſame day that the Writ of Erroz was taken vut. 


t Ro.Rep 272, . Nota, That in an EjeRtione firme the Juty found foz the Plaintif, and gabe one 
_ ſhilling damages, and one ſhilling cofts, and de Incremento 17 l. The Clerk in the 
entring of this, enters it all right, (S) 1 s. Damages, 1 s. Coſts, and 17 J. de In- 
cremento, quæ in toto ſe attingunt, to 17 s. and omits the two ſhillings, 
Thomas Crew moved the Court to have this amended, 
The Court granted this being in the fame Term, and the omiſſion of the Cletk 
only in the Account, and caſting up of the quz in toto, which is not ſo much mate- 
rial, And ſo by the Rule of the Court the ſame was amended, 


Na; Error. Nota, Upon a Venire facias ret. foz ttial of a Cauſe, the Pannel was challenged, 

z Ro. Re p. 272. becauſe the Ulnder-Sheriff who returned the ſame was Colin to the party, gc. and 

2 Ro. Abr. 569. therefoze a Venire facias de novo granted to the Sheriff, Ita quod, that the Under⸗ 
Sheriff non ſe intromittat, upon this a Trial was had, Uerdic and Judgment given 
fo the Plaintiff, foz reverſing of which Judgment, a Writ of Erroz was bzought, 
the Erroꝛ aſſigned was, becauſe the Venire facias was Vici-comiti, whereas the ſame 
ſhould have been Coronatoribus. 

The Wrir of Curia. This is only an Erroz to delay Execution, and not to be maintained 

Errorquaſhed, and therefoze by the Rule of the Court the Writ of Erroz was quaſhed, and Cxe- 


Execution cution granted. 
granted. or 


Note, Nota per Curiam. That the whole Term is but as one day. And that all the 
Judgments here are entred as upon the firft day of the Term & per Curiam and by 
all the Clerks all common Bails are entred upon a day certain. Eut as foz ſpecial 
Bails there is no certain day when to be entred, & per Curiam it is no extoꝭ to 
lap that there was no Bail entrev, 

Nota. Nota per Curiam. If a Parſon do libel foz Tythes of Coal diggev out of a Mine, 
62 fo Stone out of a Quarry, a Pzohibition is to be granted, 
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The KING and Doctor Gouge. 


Ockoz Gouge being committed to the Pziſon of the Fleet, by the Court of a Habe cor. 
Chancery, was bzought to the Bar by a Habeas Corpus, and the return was 5. 
read: By which it appeared, Quod commiſſus fuit, virtute cujuſdam ordinis Cancel- 1 9.277 
larix, foz his contumacy and contempt, in refuſing to anlwer unto a Bill there 
erhibited againſt him, and he being by o2der of the Court to auſwer it. | 
; . Baughtrey Serjeant moved the Court to have him delivered, he having a Judgment 
at the Common Law in this Court, foz the ſame matter now complained of 
againſt him in Chancery: That the return here is inſufficient, the ſame being 
altogether uncertain : Foz Non conſtat Curiæ, what Bill this was: And there to 
queſtion a Judgment given in this Court, is againſt the Statute of 4 H. 4. cap. 13. Stat. of 4 H. 
= — here given are not to be avoided, but by a Wric of Erroz, oz by p.13. 

ttaint. | 1 

Againſt this, It was alledged that this Bill pzeferred againſt him, is foz other 
matters, and not foz any thing touching the Judgment here given, 

Coke Chief Juſtice , & Dodderidge Juſtice, Conſider the Statutes of 27 E. _ 
3. cap. 1. & 4 H. 4. cap. 13. Jt would tend to the downfal of the Common Law, ?7 © * © 
A Judgments here given, ſhould be ſuffered to be called in queſtion in Courts of 

uit y. 8 ä | | 

Coke. It doth not here appear unto me, that the Bill was there exhibited foz 
the lame cauſe as the Judgment here was; and 9 H. 6. f. 44. leads me to this; 
we are to meddle with che cauſe, Warrain was here Plaintiff in. the Cauſe where 
Judgment was given, and the Bill of Chancery was inter Henric. Comit. de Oxon 
Plaintiff, and others Defendants ; if they receive any hurt there, they may then 
purſue the Bok of 9 H.s. and have an Action upon the Statute 3 if the Till there 
be foz the ſame cauſe, we would then bail him: Eut it doth not appear here unto 
us judicially this Eill to be lo : And the Rule then is this, Non retert, quid notuin 
it judici, ſi notum non fit in forma judicij: There is no Ad of Parliament which 
Nohibits any thing, but the party grieved may foz his remedy have his Adion 
grounded upon the ſame Dtatute, and ſo is the Regiſter, inter brevia ſuper Statut. . 
where a thing is done contrary to a Pꝛohibition by Statute, the party grieved may 
well there have an Action upon the ſame Statute, where the Judges cannot other- 
wiſe aid him, and this may be obſerved foz a rule. | 
It appears not here unto us by any thing in this return, that this Pill there ex⸗ 
hibiced againſt him, was fo2 the ſame cauſe foz which the Judgment here was gi⸗ 
hen, and therefoze we cannot now aid him; we are now to give our. Judgments 
upon the return, as it is here befoze us, and not otherwiſe : The Bill there is be- 
tween other parties, than the ſuit here was: The Count. de Oxon is there Plains 
tiff againſt others, and here Warrain was Plainciff, and ſo it doth not appear to be 
the ſame Cauſe, „ | 
. Dodderidge. We have power to ſee this Bill what it is. Wenn 

Haughton Juſtice. The Bill is not to be ſhewed, pro non comparendo, the Decree 
| Here was foz his Commitment, and this is god. | 
- Afterwards by the Rule of the Court, the Bill was p2oduced and read in Court, 
ind the Cummin-Garden therein contained, is the lame thing foz which the Judg- 
nent was here given. | "7 536 
Coke. We have given our Judgment, and a Writ of Crro2 is bzought, there 
ine Execution to tay, and this is full, 
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If they do not ſhew another Bill between this and Friday next, then in this 


Caſe J ſhall do my Conſcience, and in the interim we will confer together upon it, 


ſame ever moved again. 


and afterwards we will herein do our Conſciences, 


Ik one doth diſſeiſe me of Land, and builds a Þouſe upon this Land, J ſhall 


have a Judgment foz this, and he is not to go into the Chancery to be relieved foz 
this; no moze ſhall he ſo do in this Cale, fo2 in ſuch Caſes the Rule of Law is 
this, (S) Caveat emptor. | 


Dodderidge: As to our Judgment fozmerly given here in this Caſe, chere 


never was any learned man (if he were an honeſt man) that was of another Dpi- 
nion than we were of, in the giving of this Judgment (unleſs he was a times 
ſerver.) 


And ſo there was no further debate at this time of this matter, neither was the 


Vaudry Plaintiff againſt Pannel 
Defendant. 


A Prohibition TN a P2ohibition moved foz by Sir Laurence Hide, to be granted unto the County 


to Cheſter, 
1 Ro. Rep. 246. 


13 E. 3. Fitz. 
tit. &c. 


Termin. Hill. 
13 Jac, &c. 


Palatine ok Cheſter. 

Dodderidge Juſtice, Can pou have a P2ohibition to a County Palatine : there 
breve Domini Regis non currit, they there have Courts within themſelves fox to re- 
dꝛels all matters: If they do err there in point of Equity, the way co remedy this, 
is to go befoze the Chamberlain. 

The Court inclined to be of Opinion at this time, againſt the granting of any 
P2ohibition in this Caſe, 

Afterwards at another time this matter was moved again, and 13 E. 3. Fitz. tit. 
Prohibition, placit. 11, was cited fo2 the ground of every Pꝛohibition. 

Coke Chief Juſtice. The Kings Bench of Ireland is ſubje to be controul'd by this 
Court: If one be turned out of his Freehold by che Court of Cheſter, hath he no 
remedy foz this: no Erroꝛ certainly; he ought to have Juſtice done him in ſome 
place oz other, 

Dodderidge. J do not remember any motion ever made fo2 a P2ohibition, to ſtay 
pꝛocteding in the Court of Cheſter, foz there breve Domini Regis non currit : f 
have there ſeveral Courts to redzeſs their Erro2s, ff they do err, and the Bilhop 
of Durham may reverſe his own Judgment if he do erroz; if he do err in Law, 
a Writ of Erroz lieth here; and if we do reverſe the Judgment, the Judge is to 
be fined foz the ſame. 

Coke, A Writ of Erro2 lieth here upon a Judgment given in the Stannary Court, 
and ſo is Dyer, and all the Eoks, go to Pzeſidents : To appeal co the Warden, 
and if they like not of him, then to the Lo2vs of the Council. 

Dodderidge. This was ſo when there was no Duke: But if there be a Duke, 
then to appeal to him: Eut J have never heard of any ſuch Writ of Erroz bzought, 
and therefoze the Judges uſe to confer about this, they uſe co appeal to others, if 

they like not the fozmer Judgment, 

Coke, They are certainly to have remedy in one Court oz other: and chis 
Court hath the ſurvey of all other Courts, the Kings Bench in Ircland is ſubject to be 
controuled by this Court, where there is cauſe: This is a great and leading Cale, 
we will therefoze be well adviſed herein: And ſo foz this time, without laying any 
mo2e, it was adfourned to a further time, 

Afterwards, (S) Termin. Hillar. 13 Jac. B. R. this Caſe was moved again oy 
Sir Laurence Hide the Queens Attoznep, foz a Pzohibition, and to * = 
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Trin. 13 Jac, B. R. between Davis and Jones. A P3zohibicion was granted by. this 
Court, to the great Deſſions at Denbigh, and that the laſt Term a Pzohtbicion 
was granted into Wales, and pherefoze pꝛaped co have a Pʒahibition to the Caunty 
Palatine of Cheſter. 


Code Chief ſuſtice. Wy the Statute of 27 & 34 H. 8. Wales is made parcel of _ of 27 & 


this Realm of England, and therefoze a Pꝛohibition map well be granted chither : 
But as foz Cheſter, where breve Domini Regis non currit, if my Pzedeceſſozs have 
not granted this here, neither will J do it. | 

A County Palatine is an exempt place, and by the general rules of Law, breve 
Domini Regis ibi non currit, but come you in, and we will adviſe well of this,. and 
ſee the — in this Cale how they are: The County Palatine is not like 
unto Wales. 

At another day this being moved again. | 

Coke. As to the Juriſdiction of Cheſter, and Pzohibitions to be thither granted, 


Hillarij 11 Jac. in Cancellaria , iy a great Caſe there between Sir John Eger- Hill. 11 Jac.&c. 


ton Plaintiff, againſt the Carl of Derby and Kelly: The Carl of Derby was 
Chanucelloz of Chelter, and was alſo party to the Duit there in queſtion, between 
Egerton and Kelly, the ſame being foz a Leaſe : Me having this Leaſe, Decreed 
there the poſſeſſion of this Leafe ag Kelly, ſo that he was here Judge of his own 
pzoper Caufe, and made the Decxee in effect foz himſelf, being foz Kelly; with 
which Decree, Bir John Egerton finding himſelf grieved, being thereby put out 
of Poſſeſſion, exhibited his Bill here in Chancery againſt them, foz to have 
redꝛels. a | ; 

To the hearing of which Caſe, A and my Þzothex Doddexidge were called, where 
Dodderidge did cite the Caſe of 18 E. 2. Fitz. tit, Aſſiſe, placito 382. where 


in Trio. 18 E. 2. 


an Alliſe of Novel Diſſeiſm bzought againſt &c. the Mrit of Aſſiſe was gc. 


Mreded to the Sheriff of Gloceſter, and this was de libero tenemento in Gows 
the Alliſe did paſs befoze Sir John Gowens aud his Companions, Juſtices aſ- 
figned to take the Aſſiſe in the Marches of Wales; the ſame paſſed agginf the 
Tenant, who bzoiighe a Welt of Erroz, and aſſigned foz Erroz, becauſe the 
Wric was directed co the Sheriff of Gloceſter, a Sheriff of England, aud the 
Tenements put in view were in Wales; alſo that Gours is out of the power of 
the Sheriff of Gloceſter, by reaſon whereof he could not execute the Writ ;- Alſo 
the Statute is, that Aſſiſes ſhall be taken in their Counties, and Gours is no 
County, Alſo the Writ is, de libero tenemento, in ville 03 in hamcl. and Gours is 
neither villa no2 hamel. but is all a whole County : Scrope there anſwers to all, 
that Gours is a Farony in the Marches of Wales, and that every Patonp in the 
Parches hath a Chancery, and their own Writs ; and where one of his Tenants 
doth w2ong to another, he ſhall do him right: But when che Baron is ouſted of 
1 __ Baronp, he cannot have remedy by his own Writ, becauſe he is eaſed 
6 1 > or 

And therefoze it is ozdained in Parliament, That when a Xaron is ouſted of his 
whole Baronp, in the Marches of Wales, that he ought then to go to the King foz 
to purchaſe his remedy, and to have a Writ in the Kings Court of Chancery, and 
the Writ ſhall go to the Sheriff of the next Councy, ſo that the Sheriff of Glo- 
beſter did lerve the Writ, becauſe that he was the next Sheriff, and ſo foz this 
tanſe the Judgment was affirmed. 


Aud 13 E. 3. Fitz. tit. Juriſdiction, placito 23. Jn a Writ of Couſinage, and 13 k. 3. Fiz 
demanded the Caſtle of K. anzehe Commote of J. (this being parcel of a Shire tir. &. 


in Wales, as a Hundzed there) it is there ſaid, that the Caſtle was in Wales, where 
ide kings Wric non currit, and ſo to ouſt the Court of Juriſdiction. 

XK is there ſaid, that the Caſtle and Cammoce were in Wales, anſwer made, 
that this hovld not ouſt the Court of Juriſdigion: Foz by a Commote they de- 
manded a great @eignozy, as Lands, Services, and Rents, and this 2 ne 
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13 Eliz. Dyer, 


not printed, 
I1H, 8. &c. 


Mich. 42 & 
43 Eliz. &c. 


Commote were held dk the King in chief, as of his Corone 3 and that theſe Caftleg 
which were thus held of the Ring in chief, as of his Corone, ſhall be pleavable here, 
and not elle where, 8c. And in this great Cale in Chancery, we were of opinion, 
that p2oceedings might be here in Chancery in the ſame Cauſe, Afterwards, the 
1. 02d Chancellor did — with us in opinion; and fo the ſuit went on. in the Chan- 
cery here, after the Decree paſſed-in the Chancery at Cheſter. Alſo it was there 
reſolved, that a man inhabiting out of the County Palatine of Cheſter, Hath right to 
Land lying in Cheſter. That foz this, he may ſue in the Court of Chancery here; 
koz he dught to have means to come unto his Right, Eut here we are out of this 


matter of equity. | 

13 Ehz. Dyer, (but not in the pꝛinted Book.) A diem clauſit extremum, reto2nas 
ble in the County Palatine of Cheſter, 11 H. 8. Kellaway, fol. 202. a. b. where it 
is ſaid, that the Iſle of Man is no parcel of the Realm, neither do they there uſe 
the Laws of the Land, It is like untd Toarney, when the lame was in the Kings 
hands, And unto Normandy o2 Gaſcoigne, which ate meerly out of the power of the 


. : 4 
. 


Chancery. | | = 

The Iſle of Wight was by Ack ok Parliament made parcel of the County of 
Southampton. As Wales and Ireland made parcet-of England. And a Writ of Erroz 
lieth here, foz erroneous Judgments given there: But otherwiſe it is foz errone- 
ous Judgments given in the Ile of Man, in Gaſcoigne, oz in Calice, becauſe they are 
not parcel of this Realm, -- 7 > . 

Alſo, if a Court of equity, in cafe of equity, do wzong to a party, by their De⸗ 
tree made againſt him. Ye is not in this Caſe without remedy, foz he ought to lue 
unto the King by Petition, who map give unto him redzels by his Judges,referting 
the matter to them. And this was a great Caſe between Sir Moyle Finch, and the 
Lozd of Worceſter, and others, Mich. 42 & 43 Elrz. where the Carl of Worceſter 
and others, upon a Feoffment were ſeized tothe uſe of a Noble Ladp, (S) 
Lavy of Southampton. The Eatl was Plaintiff in the Chancery on the behalf 
the ſaid Lady, againſt Bir Moyle Finch, which ſuit was concerning the Panozs of 
Raimeſtbne and Stoke-Goddington, The Decree in Chancery was foz the Carl, 
and againſt Sir Moyle Finch, with which Decree he found himſelf much grieved; 
and upon this, he'p2eferred his Petition unto Queen Eliz. to have ſome redzels. 
The which matter ſhe referred to her Judges. And by them the ſaid Decree was 
reverſed, : = el l 

And ſo in ſuch a Caſe, the ſole and pꝛoper remedy is to go, and as in that Caſe; 
to pꝛefer a Petition to the King, And if he will, he may refer this matter to his 
Judges! aud ſo by them (as in the fozmer Caſe) it was done, (if there be catiſe fo; 
it) the Decree made, may be by them reverſed. 

And this was ſo ſet down, and agreed upon by all the Judges, under their hands, 
That the Lo2d Chancello2 is not to meddle there in Chancery, after a Judgment 
at the Common Law, and the ſame affirmed in a Writ of Erroz; and yet there 
map be equity as in that Caſe,being in Caſe of a Pozgage 3 he by whom the mony 
was ſent to be paid, foz the redemption of the Land, was by the way robbed of the 
mony 3 but pet the ſame was paid pzeſently after, but at the Common Law, he 
is barred, and this was the pzincipal Caſe, ; 

It was alſo reſolved in Kelleys Caſe befoze remembzed, That one may lay a 


tranſitozy Action in what County he will, as if one be beaten in a County Pala- 


tine, he may lay his Action where he will. 

Where a man is w2onged by a Decree, his befÞ and only way to have remed?, 
is by his Petition to the Bing, and ſo here in this Caſe you ought to make your 
addzeſs to the King by your Petition; and ſo he may then refer this to his Judges 
foz pour redzeſs herein. Mere you are in a Caſe of equity; and a Decree is made 
againſt you; vou may now do, as in the Caſe befoze of the Earl of Worceſter ; and 
this ts that which J have obſerved; as touching the County Palatine of * 


Part III. Termin. Mich. 13 Fac. 119 


Sir Henry Warner Plaintiff, againſt Suckerman 
and Coates Defendants. 


1 a Pꝛohibition td the Court of the Dutchp 3 becauſe they there go abont to A Pprohlbition 
queſtion the validity of Letters Patents, granted to Dir Henry Warner, of the to the Dutch y 
Panoz of Milney in Comitat. Suffolk. | | Court. 
George Croke, Foz cauſe of a Pꝛohibition ſhewed, that heretofoze (S) in 43 Eliz. - * 
the Court of Dutchy did then think this mattet to be fit oz a Trial at the Com⸗ :::.. 
mon Law, and accozdingly we had a Trial at the Common Law and adjudged foz 2 Ro. Abr. 315. 
Sir Henry Warner; and upon a Libel fozmerly againſt them foz Tythes, and ad-“ 
judged againſt them, and now by a new Suit in the Dutchy Court foz the ſame 
matter, and by the lame parties, and there would queſtion the Letters Patents to 
him granted, which is a cauſe foz a Pꝛohibition. The Caſe fozmerly was this (8) 
Upon a Libel foz Tit he⸗Hay againſt Coates and Suckerman, they pzayed a Pzohi- 
bicion, becauſe they were under-tenants to the Abbot of St, Edmonds-Bury, who 
pzeſcribed foz himſelf, his Freeholders and Decuplers to be diſcharged of payment 
of Tyches, and ſhews that he was a Freeholder of the Panoz; and had Common of 
Turbary there, they were held not to be within the pꝛeſcription of diſcharge, being 
no Freeholder, and ſo by this Court a conſultation was then granted foz Baek 
Warner. And now they begin in the Dutchp Court again, and there ſeek to avoid 
the Letters Patents ; and therefoze pzayed a Prohibition. 
Againſt the Pꝛohibition, it was urged by 3 b 
Sir Robert Hitcham. That the Pzoceedings in the Dutchy Court is meerly as an 
Inkfozmatton foz the Bing: that Sir Henry Warner had a grant of the Tythes by 
Queen Mary befoze the ſuit toꝛ Tythe-foder ; that ſuch a kind of Tythe is not uſed 
to be paid in Suffolk no2 in Cambridgeſhire, which the Queen had pro bono publico. 
Coke Chief Juſtice. An Abbot may pꝛeſctibe foz himſelf in Non decimando, Eut 
to pzeſcribe-foz himſelf and foz all His Freeholvers in non decimando, clearly this 
Pieſcription is not good. "i ; | 8 
Dodderidge Juſtice. What equity can be there ſuggeſted againſt the payment of 
Tythes ? it is againſt the Law of God not to pay them, 8 
Coke. Tythes are due jure divino, mes quota pars jure hurnano. The Patent 
Franted to Dir Henry Warner had relation to matters befoze granted by Queen 
Mary; how will they avoid this Patent in the Dutchy Court? if none to pay 
Tythes of this, then the Patent is void. Re 
deridge. There can be no equity againſt the payment of Tythes; but there 
ay be a P)elcription, which is matter df Law. es | 
Coke. This Court hath power to pꝛohibit them. And ſo to pꝛohibit all other 
. Courts, which vo hold plea, by reafon.of their particular Zariſdigions, 03 
they have a general Juriſdiction by Act of Parliament, if they do exceed their 
Authozity, they are by the Common Law to de pꝛohibited by this Court. And ſo 
if a Coutt-Barvn do hold Plea of a ſum above'40 s. to be pzohidited by 19 H. 6. prohibidon te 
and Fitz. Nat. Brev. A P2ohtbition is to de granted by this Court; quia placita &c. a Court Baron. 
where they hold Plea of a thing which belongs not to them, chen a Prohibition 19 8. 6. Fitz. 
to be granted, (S) vobis prohibemus quod. &c. By the Register; It a Cmpo-s 22 
titlon holds Plea of any matter out of cheir Jariſviction, then vobis prohibemus, p, Sing. 
quia extra Juriſdictionem. And fo of chr Court of Marſhallſey. This Court is To a Corports 
tocurb them alſo. And this lo by the Common Law, That all partitular Courts, tion, 
tither in reſpect of the place, oz of the Cauſes to be there determined, if they do ex⸗ 
feed their Anthozity, they are by the Common Kaw to be pzohivited bp chis — 
eing 
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To the Ex- 
chequer. 


To a Juſtice 
of Aſſize. 


Star. of 2H p. 
To the C B. 


being a particular Court, erected koz particular purpoſes. It appears by the Regis 
ſter, A Pꝛohibition granted by this Court to the Court of Exchequer. If they hold 
Plea of Common Pleas without a Writ of P2iviledge, as appears inter brevia de 
Statuto, if deal againſt Statutes, P2ohibition to a Juſtice of Aſſiſe to be granted, 


- quia magna indiget examinatione 3 this is the Act of Parliament. 


And ſo if the Judges in the C. B. do hold Plea of an Appeal, a P2ohibition is to 
be granted by this Court, as Kegiſter ; The Statute ok 2 H. 5. by which a Libel 
is to be delivered to the party, where ned ſhall be, where a Statute doth pꝛohibit 
malum prohibitum, to be pꝛohibited. | 

We here in this Court may pzohibit any Ccurt whatſoever, if they tranſgre's 
and erceed their Juriſdiction. And there is not any Court in Weſtminſter-Hall but 
map be by us here p2ohibited, if they do excerd their Juriſdictions, and all this 


is clear, and without any queſtion, 


Here in this pꝛincipal Caſe pou are not to go into the Dutchy Court, and there 


to examine the validity of this Patent made to Sir Henry Warner. There is no 


Term, Trin. 
12 Jac. B. R, 


A Prohibition 
granted per 
curian. 


equity againſt the Law of God; and there is no reaſon, but we ought here to pꝛo⸗ 
hibit them in this Caſe : foz they have there no Juriſdiction to meddle with the 
validity of theſe Letters Patents, as now they would do. And if they will not walk 
within their p2oper Limits and Jukiſdicion, we will here p2ohibit them. As 
touching theſe matters, complaint was made by them tothe King of me, when we 
in this Caſe were befoze agreed to grant a Pzohibicion,but befoze this was granted, 
they complained to the King 3 and J then befoze the King did juſtifie our pzoced- 
ings, and that we well might grant a P2ohibition in this Caſe, The King then 
ſaid unto-me, that he was well ſatisfied herein; and he then ſaid further unco me; 
do you Jultice, and bzing in no Innovations. 

Croke Juſtice. This Writ of P2ohibition, it is Breve Regium & jus Corone, and 
if this Writ fall be denied in ſuch Caſes, this would then be in Læſionem, exhe- 
redationem, & derogationem Coronet 3 where any Court comes to be exozbitant, in 
their pꝛoceeding we have Sacramentum that lies upon us, not to ſuffer any Cn- 
croachments by any Court. 

Dodderidge. Jt is a part of our Dath to maintain our Judgments here given, 
aud'this is no Innovation; and ſo J ſhall ever do. A Conſultation hath been here 
granted by us in a Pꝛohibition upon a Ltbel foz Tythes, Termin. Trin. 12 Jac. and 
between the ſame parties. And you now-in the Dutchy Court do ſuggeſt matter of 
equity 3 tut what this matter is, the ſame is unknown to us, They are not there 
to judge upon the validity of theſe Letters Patents; whether theſe Letters Pa- 
cents be god oz not, this is to be determined by the Common Law, and not to be 
there tried in point of Fquity. -. ; | 

Haughton Juttice. Nothing is here ſhewed unto us to give Juvildiction to the 
Court. of Dutchy of this Cauſe, If it be touching the natural right of Tythes, this 
then pꝛoperly belongs to the Spiritual Court. It it be touching the validity of the 
Letters Patents, this is not to be tried there. And we ought to maintain che Judg⸗ 
ments of this Court. And the Court there fozmerly made oꝛders foz them in this 
Caſe, to go to the Common Law, And now they fall from this again. I hath 
been here fozmerly adjudged by us foz a Conſultation to the Spiritual Court. And 
no cauſe there is here to ſuffer this pzoceeding in this Caſe in the Dutchy Court. 
And therefoze a P7ohibition ought to be granted. 

Coke. We are here agreed, not to ſuffer our Judgments here given, to be ſhaken, 
but by an Act of Parliament. And all Counſellozs hereafter are to be take heed 
how they do adviſe any of thir Clients to go into Courts of equity, after a Judg* 
ment given here in this Court; and he which is præmonitus, is præmunitus. This 
is ſaid as a Caveat, ne torte, an example be ſhewed on them. 

The whole Court agreed, una voce, nullo contradicente, foz a Pꝛohibition. And 


fo by theRule of the Court, a Pzohibicion was granted. 7 
ones 
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Jones Plaintiff againſt Stenor 
Defendant. 


N an Action upon the Caſe foz trover and converſion, Sur non culp. pleaded, a 4 Trover and 
Uerdict fo2 the Plaintiff. Harris Serjeant moved in Arreſt of Judgment, that Converſion, 


in the Venire facias a Juro2 was named Harewood, in the diſtreſs and jurati he was 
named Harrwood, and ſo foz this variance he pꝛaped a Venire facias de novo, this 
being like another Caſe here adjudged, where in the Venire facias a Juroz was 
named Swift, in the Diſtringas and jurati named Swiſt, and this was here reſolved 


to be bad, 


The whole Court agreed in this, that where there is an S. foz an F. this is bad 
clearly 3 foz they have not the like pzonunciation, and therefo2e this is appatantly 


bad. 


Croke Juſtice, Baxſter and Baxter, this is all one. 


The whole Court agred this to be no variance. Foz that Harewood and Harr- 
wood idem ſonant, and they are all one. And ſo by the Rule of the Court Judgment 


was given fo2 the Plainciff, 


Gough Plaintiff againſt Howarde 
Defendant. 


Entred Trin. 12 Jac. B. R. Rot. 832. 


Judgment for 
the Plaintiff, 


TN an Action upon the Caſe foꝛ a Reſcous, the parties were at. iſſue, aud upon the an A8 ion 
trial, a ſpecial Werdic was found; upon the Uerdic,the queſtion did ariſe upon upon the caſe 
the conſtruction of Butlers Will, The Caſe hereupon appeared to be this, John 


Butler being poſſeſſed of a Leaſe foz 28 years of two Tenements, in the Pariſh of 
aint Saviours in Southwark, the one of them in his own occupation, the other in 


for a Reſcous. 
Bridg. 32. 
1 Ro.Rep.247. 
1 Ro. Abr. s 10. 


the occupation of another, makes his Will, and by this doth deviſe both theſe 620. 
Tenements unto Elinor his Wife foz the whole term, if ſhe ſhall live ſo long, 
and remain a Widow, and not married; and if ſhe do marry, Then he deviſed to 
her only his dwelling Youſe, and alſo 201. rent per annum out of the other houſe, 
tot mentioning what eſtate ſhe ſhould have in the rent; whether ſhe ſhould have the 
lame during the continuance of the term, (the which he hay befoze diſpoſed of) oz 
whether ſhe ſhould have this only foz her life (if the term ſo long ſhould continue.) 


Df this Mill he made his Wife his 


ecucrix, and died, ſhe enters as a Legat, 


and afterwards takes to Hus band the PlaintiGand' dies; the rent is behind, and he 
taming to take a diſtreſs foz this, Reſcous was made, upon this the Action bzought, 

Thee matters at the Common Law moved in this Caſe to be conſidered of, 
1. Fir, Whether here be any god rent at all ac the beginning 


2. Decondly, Whether here de any lutlitient agreement, to take this as a Legas 
bs 2 If this be fo, Then —— 


3. Thirdly, How long this rent ſhall have continuance 2 whether during the life 
of Elinor, oz during the 28 pears | 

This Caſe was argued at large this Term, and in Termin. Paſch. 14 Jac. B. R. 
by Heath and Thom, Crew foz the Plaintiff, and by Coventry and Noy foz the De- 


t. 


After which Arguments, the Judges delivered Opinions touching the ſeve⸗ 
ral 


Points in the 
Caſe, 
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33 Aſſiſar. 


ral Points moved in the Cale, and Termin. Paſch. 14 Jac. B. R. this Caſe was 
argued by all the four Judges. 

Dodderidge Juſtice demanded of Coventry, Whether he thought this Rent to 
be extind oz ſuſpended, 34 Aſſiſar. the Father ſeiſed in fee of Land, hap iſlue two 
Daughters, he grants a Rent-Charge to one of his Daughters in fx, and dies; 
the Land out of which the Rent was granted, did deſcend unto the two Daughters, 
ſo that they had as great an eſtate in the Land, as the one of them han in the rent; 
partition is made between them; after this the Rent ſhall be revived, the ſame not 
extinct by this. Pere the Rent granted is but a poſſibility, (S.) if ſhe marry, S0 
that ſhe hath an election, whether ſhe will marry oz not, and until ſhe doth marry, 
the is to have the whole Leaſe ; but after marriage, then the elenion is to be, and 
then this Rent is to have commencement, and no ertinguiſhment of this befoze. It 
a man deviſech a Rent to another, and afterwards makes him his Executoz, there this 
Rent ſhall be extindt. But where he doth deviſe the term to one, and a Rent out of 
this to another, and afterwards makes him to whom the Rent was deviſed, his Exe- 
cutoz, he may now elec to have this as a Legat. 2. It hath been ſaid, that it is 
impoſſible fo2 him to give his conſent, this is not fo, foz he may very well conſent 
unto this, ik a Rent be deviſed to one out of a Leaſe;and the Leaſe to another, if he 
aſſent firſt unto the Rent, this he may well do, and if he allent that the Deviſe ſhall 
have the term, clearly this is a god aſſent to the Rent foz to charge the Deviſe of 
the term with this Rent.foz he aſſents to have the Land charged with the Kent. Eut 
the aſſent to the deviſe of the Rent is no aſſent to the deviſe of the term; and this 
is clear, and it is as clear that an aſſent to the deviſe of the term is an aſſent to 
both, 

Croke Juſtice. It hath been ſaid, that he cannot deviſe the term to one, anda 
Rent out of it to his Executoz; this is not ſo, foz the Law by conſtrudion ſhall 
make this which ought to be laſt to be firſt, and that which ought to be firſt to be 
laſt, and that ſo this to be a good deviſe of the Kent to the Crecutrir, 

— Juſtice. The chief matter here appears, that the is to have it but foz 
like. g 

This Cale was at another time in this term moved again, and argued by George 
Croke and Bridgman. 

Coke Chief ſuſtice. As large an Eſtate as ſhe hath in the Rent, the hath alſo as 
large an eſtate in the diſtreſs ; as to the pleading and the exceptions taken to it; 
this ought to be poſſeſſionatus. As to the matter in Law, being what eſtate the ſhalt 
have in the Rent, J will not at this time deliver any reſolute opinion therein, 

Dodderidge. One hath a Leaſe foz years, he grants out of this a Rent to J. 8. 
and limits no eſtate in the Kent. 

1. This is a Chattel out of a Chattel, he can have no Fre&-hold; he ſhall have 
this foz all the term, i he lives ſo long. 

Coke. Ye ſhall have the Rent during all the term; foz this gif ſhall be taken 
ſtrongeſt againſt the Donoz, and ſhall not determine by his death, (if the term hath 
continuance) but after his death his Grecuro2s ſhall have this during the refidue of 
the term. But if one do grant a Rent out of his Land to another, and limits no 
eſtate in this Rent, he ſhall have this Rent foz his life, 

Dodderidge. It one grants a Rent to another, without ſaying any moe, this ſhall | 
be fo life, but if he goeth further, and ſays that his Execucozs ſhall diftrain foz this 
foz wn years,by this it ſhall only be a Rent foz ten years 3 and this is warranted 

Alliſar. 

, Coke. J do agree this to be ſo, fo2 this is an explanation of his meaning. 
Dodderidge. Here he did never intend that a ſecond Pusband ſhould have this, 
but that the ſame ſhould be determined by the death of the Wife, 

Haughton. We ought to expound the words by the whole Will, (and allo fuch 


a Rent) the expoſition of a Will ought to be by coupling the later clanſe 12 


by © 


* 
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fozmer (and alſo) and therefoze ſhe to have this Rent foz all the term, 

Coke. J incline co be of the ſame opinion, but if he had deviſed the Kent to her 
without ſuch a clauſe, it had been otherwiſe. 

And ſo without any further debate at this time, it reſted upon a Curia ulterius 
adviſare vult. 

Afterwards (S) Termin. Paſch. 14 Jac. B. R. this Caſe was moved again, and Term. Pesch. 
argued by Thomas Crew foz the Plaintiff, and by Pr. Noy foz the Defendant, and 14 Jac- E à. 
afterwards by all the Judges, 8 

Coke Chief Juſtice. Two Points have ben moved in this Caſe, and all of us 
have clearly ovcr-ruled one of them, (S.) foz the aſſent unto the ſecond deviſe of the 
Annuity 3 that an aſlent unto the firſt part of the Will is an aſſent unto all, to all 
the Mill, and to all which is therein contained, and this we hold clear, and wich⸗ 
dut any colour of queſtion, : 

And as to the Exceptions taken to the Declaration, we have over-ruled them 
all to be bad, and of no fozce. 

Eut as to the firſt Point, This foz the generality of this Caſe, J have. known 
this ro be fozmerly adjudged, That if one hath F&-ſimple Land, and doth deviſe 
this unto his Wife generally, by this deviſe ſhe hath but foz her life. 

Alſo if one hath a term in a Youſe and Land, as in Black-acre, if he deviſeth this 
to one generally, the Devil by this general deviſe ſhall have the whole term. 

Alſo if he doch deviſe a Rent out of this generally, by this the Deviſe hall 
have = Rent during the whole term, ik he lives ſo long; and all cheſe Caſes are 
very clear. 

Now whether in this Caſe here there ſhall be any thing in this Mill by way of 
retraction from the firſt deviſe (as to the having of an Annuity :) this is the que- 
ſtion here now only conſiderable, and as J think ſhe ſhall have this Annuity during 
- _— term to come; we are not to detract from, noz yet to add any thing to 
t ll. 

Croke Juſtice. That which is here, is to be by way of detrattion. 

Dodderidge Juſtice. A J have a Leaſe foz years, and J do grant the term, this 
ſhall be foz all che term; but if J do grant a Rent out of this co one, this ſhall be 
foz his life, if the term ſhall ſo long continue. 

Afterwards at another time— 

Haughton Juſiice. The queſtion here ariſeth upon the parts of Butlers Will, 
who was poſſeſſed of a Leaſe foz years of two Peſſuages, made his Mill, and by 
this he did deviſe both of chem unto Elianor his Wife foz the whole term, if ſhe 
lived ſo long, and remained unmarried; but if ſhe happened foz to marry, then he 
deviſed to her his dwelling-houle during the whole term: And alſo A deviſe unto 
her an Annuity of 20 1. per annum out of the other Youſe, without limiting what 
22 — ſhall have in this Rent, and then deviſeth this Youſe to another Butlet 

| ephew. 

Allo there being a P2oviſo in the Mill, that if the Annuitp be not paid unto 
her, but be in arrear, that then it ſhould be lawful foz her and her Aſſigns into the 
ſaid Peſſuage to enter and diſtrain, and to detain this Diſtrefs until ſhe be ſacisfiep 
bol the ſaid Rent ; afterwards he makes his Wife his Executrix, and dies, ſhe pzoves 
the Will, enters as a Legatee, afterwards cakes the Plaintiff to Ensband, any 
= during the term, and then foz Rene behind Gough che Plaintiff dis 

ins, 

The only Point here is, Whether Gough, the Plaintiff Hath anp Intereſt in 
him, ſo that he may diſtrain foz this Rent: As this Cale is, he hath a good Jnte- 
relt in the Rent, and therefoze Judgment ought to be given foz him. 
In this Caſe, foz the true conſtruction of this Will, the courfe and ſubſtance of 
this Will doth very plainly demonſtrate the intent of the Teſtato? as to theſe his 
[wo Pelluages : If he do not marry, then ſhe to have all, but if ſhe do mary 

; A 2 the 


— 
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then foz his dwelling⸗houle; it is clear, that ſhe ſhall have this foz all the term: 
ut as to the Kent limited to her out of the other houſe, this is not ſo plain, the 
ſame being generally without limiting what Eſtate ſhe ſhould have in this, 

The general ſcope and purpofe-of the Mill here voth conſiſt upon two parts: 
And the firſt part of the Mill here doth declare his purpoſe and intent, in the later 
part of the Will, which is, that ſhe ſhould have the ſame Eſtate in the rent, as ſhe 
had in the houſe limited unto her in the firſt part of the Mill, foz here there is a 
dependency of the one upon the other; and the ſecond clauſe doth neceſſarily de⸗ 
pend, and ought to be expounded by the fozmer, che ſame being all foz the pꝛo⸗ 
viſion of the Wife after Parriage. 

And to this purpoſe there hath been a good Caſe put at the Far, which was 
cited to be, Trin. 20 Eliz. in the C. B. where a man did deviſe Black-acre to his 
eldeſt Son and his Heirs foz his part, and White-acre to His younger Don foz his 
part (and omits co him and to his Yeirs; pet this ſhall be alſo to him and to his 
Peirs, becauſe the ſame hath dependency upon the fozmer deviſe, and in the con- 
ſtruction of this, it ſhall be guided by the ſame. 

Foz the true underſtanding of this Point here: If this clauſe had been ſingle 
of it ſelf, without any dependency on the other clauſe : As if a Termoꝛ foz years 
deviſeth a rent out of this term unto his Wife generally , what Cate this ſhall be, 
if it had been lo; Whether this ſhould be foz her life, oz foz all the years - 

If this had been the ſingle Point: In this Caſe, foz my opinion J hold, that 
the ould have this during the term, if ſhe lo long ſhould live; this ſhould be foz 
her life, if the term ſo long continued, and this ſhould be determined by her death; 
notwithſtanding the term had continuance, there ſhe ſhould not have a greater 
Eſtate than foz her life, ' 

The reaſon of a general Livery is this, becauſe the Deed of every man ſhall 
be taken ſtrongeſt againſt himſelf : But there is no ſuch reaſon in the Caſe of a 
Will, foz there we are to judge accozding to the wozds 3 and to collec and gather 
the intent of the Deviſoz out of the wozds of the Mill. 

And ſo if the clauſe here had been ſolely of it ſelf, and without any dependency 


on the other part, there by a reaſonable confruction this ſhould be fo; life, 


J agree, that the term generally taken, includes the whole term: Ik it had 
been lo that the Deviſe had been only to her, and to continue foz her life (being 
not to her and her Alligns) and notwithffauding the addition of the clauſe here in 


this Will, That if it be behind, that it ſhall be lawful foz her and her Aſſigns to 


diſtrain foz the ſame 3 this ſhall not enlarge the firſt Deviſe, (if this had been a 
dilkinc> and a ſeveral Claule of it ſelf) but in this pꝛincipal Caſe here it is other- 
wiſe, 

Fox here are two clauſes in this Will, and the later clauſe foz the Rent hath a 
dependency upon the fozmer, and foz this reaſon J do hold, that here ſhe ſhall have 
this Rent during the continuance of the term co come 3 ſo that after her death, 
Gough the Plaintiff her Yusband hath a right and good Intereſt to have this 
Rent, and the diſtreſs by him taken foz it is lawful, and the reſcous illoyal: And 
fo Judgment ought to be given foz the Plaintiff, 

2, Dodderidge Juſtice, To the contrary, that Judgment ought to be given foz 
the Defendant 2 That this Rent here ſhall determine by the death of the Wite, 
and thereſoze the Plaintiff here to recover nothing. 

As to the wozds of this Will, which are as befoze ; upon which wozds of the 
Will, the queſtion here is, What Eſtate the Wife ſhall have in this Rent by 
this Will, limited ſo generally unto her, without any certain limitation of any 
Eſtate. | 

In this Will we ought to ſearch out the intent of the Deviſoz, what this 
was, ; { 


Firſt, 
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Firſt, It hath been agreed unto me, that if the Caſe had been ſo, and without 
any other Circumſtance : That if Tenant foz years grants a Rent to another out 
of his Land by Deed, that this ſhould be fo2 years, but determinable with his 
life z and ſo it ſhould be in caſe of a Mill, as it hath been agreed: This here only 
depends upon the intent of che Teſtatoz himſelf : And by this Will his intent ap⸗ 
pears, that he did intend. a greater benefit unto his Wife, if ſhe remained unmar⸗ 
ried, than he did that ſhe ſhould have if ſhe did marry, 

Ik ſhe did not marry, then ſhe was to have both the Youſes, but if ſhe married, 
then the was only to have his dwelling- houſe,-and an Annuity of 20 1. per annum 
out of the other Youle, and this Rent was to have an end by her death; foz he 
intended the one to be mo2e beneficial to her than the other. ; | | 

If ſhe did not marry, the then was to have che greater benefit by the Will, but 
if ſhe married, he then intended to.be leſs liberal unto her. 

And this by way of reſkraint 3 foz if ſhe marry, he then doth countermand his 
Will, as to one of the Youſest And in lieu of this, he gives ſome recompence to 
her, (S.) an Annuity of 20 |. per annum out of this other Youſe, the which he in- 
tended to be leſs beneficial foz her. | | 

Now to examine the woꝛds of this Will, by theſe ſhe is not to have this Rent 
auy longer than fo2 her life, if che term continues ſo long; if ſte dies, then he in⸗ 
tended wich this Youſe fo2 to advance a Kinſman, (S) T homas Butler his Nephew ; 
And this purpoſe of the Deviſoz here directs me this wap in my Judgment. 

Now to come to the reſtraint it ſelf being this, (S) If he marry, then, &c. he 
to have his dwelling-houſe foz her habitation, and the Rent foz her maintenance, 
and this foz her life (if the term continue) chere being here no Eſtate limited in 
certain, how long; ſhe ſhould have this Rent. | 

As to the conſtruction of ſuch general Gzants, without anp limication of 
Eſtate. | 

As touching this, four Circumſtances are to be regarded bp the Law, (S.) 


| Four Circum- 
1. The Law will always have a regard to the Eſtate of the Ozantoz, ſo that ſtances rouch- 


ſuch a general grant ſhall not be of longer continuance than the Eſtate of the ius Gran. 


Gzantoz. As if one be ſeiſed of Land in fe, and grants a Rent to another out of 
this Land, without erp2eſling any certain Eſtate, the Gzantee ſhall have this foz 
his life, as appears by 7 Aſſiſar. placito 1. & 17 E. 3. fol. 45. And ſo if Tenant in 
tail grant a Rent-Charge out of his Land, without expzeſſing what Eſtate, the 
Gzantee ſhall have this foz his life (but pet with this limitation) to be determined 
by the death of Tenant in tail. 

If the Bing by his Letters Patents grants a Rent unto another, without limi- 
tation of any Eſtate, this ſhall be but at will where it is in the Kings Caſe, foz 
this ſhall be taken moſt beneficial foz the King, 

If Leſſee foz pears grants ſuch a Rent, not limiting any Eſtate, the Gzantee 
here fhall not have any Freehold, becauſe this is derived out of a Chattel, but he 
hall have this foz ſo many years gs the other hath in che Land, if che Gzancee lo 


long ſhall live, as appeareth in Plowdens Commentaries, tol.5 2 4. in Welkdens Caſe 3 Plowden; 22 
; mentart:s,t.q 2 


he cannot grant this foz any longer time than he himſelf hach it. 

As if Leflee 402 ycars grants a Rent out of his Land foz the life of A. he Gall 
have this foz ſuch a time if the Leaſe continues, but not ocherwiſe ; fo2 the Law, 
8 the true conſtruction of ſuch Gzants , hath reſpect to the Eſtate cf che 

zanto2, 

2. The Law hath reſpect tothe ability of the G2antee, and this ſometimes Gall 
tule and direct the Gzant, where no Cate is expzeſſed: As a Gzant made to an 
Abbor and Covent, without ſaying any moze, they have a Fee-ſimple, by 17 H. 4. 
fol. 84. and lo if a Gzant be made of Land to a Pajoz aud Comunalty, they have 
a Fee-ſimple, by 11 H. 7. fol.12, and ſo if it be to a Dean and Chapter, they have 
a Fee-fimple, by 27 Hl. 8. f. 15. | 

3, The 


7 Aſſiſar. pla. 
cito 1. Kc. 
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3. The Law ſometimes hath regard to the conſideration which leads the eſtate. 

ä As a deviſe made of Land to one paying 100 1. this ſhall make a Fie⸗ſimple, by 

29 H. 8. Brook, 29 H. 8. Brook, title Teſtaments, placito 18. & 4 E. 6. Brook, title Eſtates, placito 78. 

&c. And ſo it is in Cale ok a Eargain and Sale of Land foz mony, without limiting 
of any eſtate, he ſhall have a Fee-ſimple, becauſe of the conſideration, by 27 H. 8. 
fol. 5, 6. 

4. The Law alſo ſometimes reſpeas the recompence and loſs which is ſuſtained, 
As if Leſſee foz twenty pears makes a Leaſe foz ten years, rendzing Rent, and no 
time foꝛ the continuance of the Rent, expꝛelled by conſtruction of Law, the ſame ſhall 
have continuance. during the ten pears, becauſe the Rent is the conſideration foz the 
term. 

39 E. 3. fol.. And therefoze in 39 E. 3. fol. 1. If Tenant in Dower doth exchange the Land 
which ſhe hath in Dower with the Reverſioner foz other Land, and no eſtate er- 
pꝛelled fo2 what time ſhe ſhall have this Land, there ruled, becauſe the ſame was 
given in exchange foz her Dower, in which ſhe had an eſtate foz her life, and having 
loſt this, ſhe ſhall have the ſame eſtate in the Land exchanged, as ſhe had befoze in 

2H 7.f.5. the other Land; and ſo it is ruled alſo in 2 H. 7. fol. 5. and 15 H. 7. fol. 14. Two 

15 8.7. fol.14+ Coparceners, Tenants in tail, make partition, in this moze is allotted to the one 
then the other; and therefoze a Rent is granted fo2 egalty of partition, without 
limiting what eſtate ſhe ſhould have in this Rent there ruled, that ſhe ſhould have 
ſuch eſtate in the Kent as ſhe had in the Land with which ſhe parted, 15 H.7. fol. 14. 
Ik th2e Coparceners be, and they make partition, one of them grants twenty 
ſhillings to her two Diſters foz egalty of partition, there by Frowick and Vaviſour 
this Rent ſhall be in the nature of Coparcenery, and by the death of one the Rent 
Mall not ſurvive, but ſhall enſue the nature and conrſe of Coparcenerp. So that in 
ſuch general Caſes, the Law is the beſt Expoſttoz. 

Now as to the Caſe here of a Will, Firſt he advanced his Wife with all the 
term in both the houſes, (if ſhe Gould live ſole) but if ſhe married, then he deviſed 
but one (S) his dweſling-houſe unto her abſolutely foz the whole term, with 
a Kent only out of the other houſe. J agree with that which hath been ſaid, (S) It 
there had been but one clauſe in this Mill, That ſhe ſhould have one houſe, and 
a Kent out of the other generallp, that there ſhe ould have this Rent foz ſuch time 
as the Devilo2 himſelf had in the Land. Put here in this Caſe there are two leve⸗ 
ral clanſcs, having no manner of dependency the one upon the other, but are it 
themſelves leveral, 

The firlt clauſe being a deviſe unto his Mike fo2 all the term in both houſes, if 
ſhe do not marry, . 1 

The ſecond clauſe, (S) if ſhe do marry, Then, as befo2e it is expꝛeſſed. Then, 
this is a new deviſe of the dwelling⸗houle to her abſolutely, And then alſo J devile 
to her an Annuity ok 201. this is a new deviſe by it ſelf, having a new verb. 90 
here are two clauſes, and new deviſes. J will and deviſe to her, this ſhall not go 
beyond his limitation. If he had laid, if the marrp, J deviſe unto her a Rent out of 
a _ in which J. S. did dwell, this ſhall be a Chattel determinable upon her 
dcath, 

As to the matter ſubſequent in this Will, that if it be behind, it ſhould be laws 
ful fo; her and her Aſſigns to diſtrain. | 

This Diſtreſs thus limited to her and her Aſſigns, ſhall not inlarge the fozmer 

| Eſtate to her deviſed, f 
19 H.6-22 Hg. 19 H. 6. and 22 HH. 6, fol. 15. Ik Land be given to two & hæredibus, with 
2 . to them, & hæredibus ſuis, adjudged that this doth not inlarge the 
ate. 
37 H.8. Brooks And ſo is 31 H. 8. Brooks Caſes, fol. 35, placito 156. Brook title Eltates, pla- 
Caſcs,f.35-&C- cito 4. Do here in this Caſe, where there is a fozmer Eſtate limited by this 


Will this avvition in the Diltreſs,foz her and her Align bali not aur werf et 
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large her eſtate ; no moze than in the Caſe of the warranty befoze. Put if the 
wozds of the Will had ben, (And alſo J deviſe to her an Annuity of 20 l.) there 
the ſhall have ſuch an eſtate in this Annuity as ſhe had in the firſt houſe to her de- 
viſed. But here in our Cale it is not ſo, foz here are two ſeveral Deviſes. And 
his purpoſe here was to reſtrain and abzidge her if he married, which cannot be, if 
by ſuch a conſtruction as hath ben made ſhe ſhould have this Rent foz all the term. 
Foz then by this means her eſtate ſhould be as great, oz greater than the ſame was 
befoze ; which doth not ſtand with the intention of the Teſtatoz by this his Mill; 
and foz this cauſe this Rent ſhall determine by her death, And ſo the Plaintiff hath 
no right to have this; and therefoze Judgment ought to be given againſt him foz 
the Defendant. | 

2. Croke Jultice, Jn this Caſe Judgment ought to be given foz the Defendant, 
By the firſt part ot this Mill here, the Wife is co have all, both the hauſes, and 
that fo2 the whole term, but this with a reſtraint, if he ſhould live ſo long, and un- 
married. But if ſhe marry, then otherwiſe, 

Pere the Plainriff had no cauſe to diſtrain foz this Rent, the continuance of this 
being but during the life of the Wife, J agree co this alſo which hach ben ſaid 
befoze, that ſhe hach this with a condition cacice annexed unto her eſtate ; ſhe ſhall 
have this foz all the pears, if ſhe lives ſo long; and her eſtate ſhall be determined, 
if ſhe dies within the term; this is to be ſo, if in caſe of a Rent-Charge granted 
out of a term foz years 3 this is to be taken pro conceſſo. | 


The point here in this Caſe reſts upon the conſtruction of this Mill. And as This to be 
to the due conſtruction of all Wills, theſe thzee things are herein to be obſerved, _ 


=_ 

Firſt, Res. 2. Perſona. Et 3. Tempus. Foz that 

Teſtamentum is but teſtatio mentis. 

Firſt, To obſerve, Diſpolitio rerum, quæ. | 
Decondly, Perſonis, quibus, and in this Will they are two, (S.) his Wife any 
bis Hephew; and both theſe the Teſtacoz here had foz his Oben. To his Wife 
his deviſe was of the two Youles, ſo long as ſhe ſhould remain a Widow, and to 
continue his houſe and name, He deviſes to her both his houſes, But if ſhe marry, 
then he will adhibere correionem teſtamenti, in the abzidging of her fozmer 
Eſtate, and this is correctio teſtamenti. Pet he deviſeth his dwelling-houle to her; 
whether ſhe do marry, oz not maͤrrp, this the is to have by the Mill. But as to the 
other houſe, (if he marry) He will have another conſideration foz the diſpoſing of 
this unto his Nephew, Pet his Will is, that his Wife Could pet have quid pro 
quo. Mot to loſe all, but to have ſome recompence foz this houſe which by his 
Will he takes again from her, and therefoze foz this he doth deviſe unto her a rent 
out of his houle,in recompence foz this houſe; he deviſeth to her his dwelling-houſe 
abſolutely foz all the years to come, and the expzeſling of chfs certainty of eſtate 
in the firſt clauſe, and the omitting of this pzeſently after in the clauſe next follow 
ing, this is in a manner a negation, that he did intend the contrary.(S).to have this 
to continue but during her lite, if the years ſo long did laſt, Other wile he wouls 
have added this, if he intended that ſhe ſhould have the ſame eſtate in the Rent as 
the had in the houſe, and becauſe he doth not add this in his Will expꝛeſlp, it is as 
much in Law as to ſay;that ſhe ſhould not have this rent abſolutely foz alt the pears: 
Like unto the Caſe remembzed at the Far. A man deviſeth Black-acre to his eldeſt 
Don, to him and to his Peirs, and Whice-acre to his pounger Bon, omitting theſe 
wozds (S.) to him and to his Yeirs) this omiſſion is in Law as a direct Negation; 
that he ſhould not have it in the fame mauner as the other had Black-acre, but 
otherwiſe it ſhall be, as J agree the caſe befoze remembzed, where a man devileth 
Black-acre to his eldeſt Don and his Peirs fo2 his part oz poztion, and White-acre 
to his youngeſt Don foz his part (omitting Yeirs) that pet here he ſhall have it in 
the ſame manner as the other hath Black-acre. Mere in this pzincipal Caſe, ys 
(late 
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eſtate of the Wife in the rent, ſhall determine by her death : otherwiſe this ſhould 
be to offer violence to the Letter of this Will, and to the intent of the Teſtatoz, 
who did by this his Mill intend upon her Marriage to abzidge and leſſen her eſtate, 
And ſo the Rent in this Caſe is determined by the death of the Wife, and the 
re bath no right to have this Rent, and lo Judgment ought to be given 
againſt him. . 

Cob Chief Juſtice. This is an Action upon the Caſe foz a Reſcous ok a diſtreſs: 
my d2ift is always, if by any means J can by the Law, to maintain the right foz 
the blood of the firſt Pifrchaſoz, and J ſhall be glad to do this, ſo here in this Caſe 
of a Will, as in Cales of Purchaſes Eut as this Caſe is upou this Will, J vo 
hold that Judgment ought to be given foz the Plaintiff, my firſt reaſon ſhall be 
upon chat which befoze hath been obſerved, 

_ Inferences J have obſerved in Mills; and foz the true conſtruction of 
Wills. 

Firſt, There is Temeraria expoſitio ; this is not to be allowed of, but the con- 
trary. 

Secondly, There is Probabilis expoſitio, and this is to be leaſt. 

Thirdly, There is violenta præſumptio, foz to guide the expoſition of this, and 
this is to be imbzaced; and ſo by this to ſhew and to find out the meaning of the 
Teſtatoz, 21 E. 3. If a man doth deviſe Land to one foz ever and ever, this is a 
Fe-ſimple, 

JI do very well like of a violent, plain and perſpicuous Expoſition and meaning 
of a Will, But what is the reaſon objeged to the contrary, It is merly a foreign 
expoſition to ſay, that upon her marriage he did intend to give a greater oz a leſler 
eſfate unto his Wife, this is a foreign expoſition, and therefoze to be avoided. 

Ju this Mill, and in the conſtruction thereof, J will obſerve both the wozds pꝛe⸗ 
cedent and ſubfequent 3 if marry, then, 

A will alſo in this Mill obferve the two Adverbs of time, (then) Jn this Cale 
the Wife by this deviſe to her, is to have an eſtate in the Rent abſolutely during 
the continuance of the whole term to come; the hath now a greater eſtate bYythis 
ſecond deviſe than ſhe had befoze by the tozmer 3 there being this limitation, (S) (if 
the ſhall live ſo long.) Marriage is lawful, D2dained in Paradiſe, and ic is there 
ſaid, Non eſt bonum homini efle ſolum, and therefoze ſhe is not to be puniſhed by 

conſtructions of Law, faz this her-lawful Act, Aub becauſe ſhe hath married, ſhall 
we argue that ſhe ſhall have a leſſer eſtate (fo2 this lawful cauſe) chat ſhe had be⸗ 
foze, this we are not to do. It is well ſaid, Si à jure diſcedis vagus eris, and then 
omnibus omnia erunt incerta, Diſcretio eſt diſcernere per Leges, Quid eſt verum. 
And J dare not ſay, that here he meant to puniſh her if ſhe married, by the 
abzidging of her eſtate, firſt limited to her by this his Will, Then obſerve the 
wozds, during all the term, theſe woꝛds rule all, J6 marry, then, will during the 
reſidue of the ſaid 28 yeats, theſe wozds ſpoken befoze he deviſed any thing to her, 
Foz he doth not begin in this manner (S) J deviſe my dwelling-houle, but indefi- 
nice he here begins with the limitation of the eſtate,quamdiu. And then allo, when 
marry, to the ſame unity and indiviſibilicy of the time deviſed to her his dwelling 
houſe and 20 1. per annum, then alſo, this is to be taken as in the ſame manner in 
a Will. 1. Deviſe 20/1. per annum of Rent unto her during the term; here it is 


in a Leaſe, this clearly ſhall go to the whole term; and this J will make cleat, and 
iterating verbs in a Mill wozk nothing. A man grants a Rent to one foz life, and 
afterwards that he and his Meirs ſhall diſtrain foz this: this limitation of the di⸗ 
ſtrels to him and to his Beirs ſhall enlarge the eſtate, and make it to be a Fee- 
ſimple, and this without all queſtion, by 8 H. 4. & 46 E. 3. 

Py firſt reaſon here ſhall be upon the compoſition of the Mill, and upon 
clauſe of diſtreſs, to her and her Aſſigns, 


this 


That 
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That ſhe ſhall have this rent foz the whole term to come abſolutely. It hath 
been laid, and in a manner agred, That if a Termer foz years doth deviſe a rent 
out of this unto his Mike, that ſhe ſhall have this foz all the term, it the lives ſo long, 
and that the ſame {hall determine by her death. But J deny this to be ſo,as it hatch 
been. laid. And firſt J will bzeak this Caſe, Ik he deviſe two Peſluages to his 
Wife, which he had foz years 3 and if ſhe marry, then he deviſeth one of them to 
her, this ſhall be foz the whole term, and this is res judicaca, and ſo reſolved by all 
erpzeſly, in 14 Eliz. Dyer, fol. 307. a Termoz of a houſe fo2 fozty years deviſeth this 14 Eliz. Dyer, 
to J. S. without limiting what ERate he ſhall have, there per Curiam, the Deviſg fol- 307 
ſhall have this foz the whole term, and the reaſon there given is, becauſe he cannot 
have this foz life, at will, noz foz a leſſer term, aud therefoze he ſhall have it foz the 

It hath been objected (that this is true) but with this limitation, (S) (if ſhe halt 
ſo long live) J deny this, foz it ſhall be foz the whole term abſolucely, And in 
ſuch a Cale, if he deviſed the Land to his Write, this ſhall be foz the whole term, 
and if ſhe dies within the term, her Cxecutozs ſhall have the reſidue of this. And if 
it be ſo, where he deviſeth the Land, by the like reaſon it ſhall be ſo where he de⸗ 
viſeth a rent out of the Land generally, this ſhall allo be during the whole term; 
fo2 there is no difference between theſe Caſes, X 

Now as to the Authozities to pzove this which J have laid. 

10 E. 4. fol. 18. 27 H. 8. fol. 19.21 H. 7. 11 Aſſiſar. A Leaſe made foz years, oz 10 E. 4. fol. s. 
foz life, reſerving rent generally, this rent ſhall go to his Heir, the Law ſhall ſo *c- 

direct this; and the Caſes befoze remembzed, of partition made betwæen Coparce- 

ners, and a rent allotted to one foz egalty of partition doth well p2ove this to be ſo; 

the. rent to continue as long as the eſtate out of which the rent was-granted; and 

this is accozding to the reaſon of the Law; the Rule. being iptæ ctenim leges cupiunt, 

ut jure regantur, and with this agrees 2 H. 7. fol. 5. 15 H. 7. fol. 14. 22 Aſſiſar. pla- 2 H.). fol. 8. 
cito 78. Two Coparceners make a feoflment in fe, reſerving rent generally, this — 014. 
rent ſhall be unto them as the eſtate in the Land befoze was, : 

And ſo is Shellys Cale, 1 pars. If a rent be reſcrved generally, this ſhall go to 
the reverſion 3 if this be lekt to the conſideration of Law. Put if the party will 
make a ſpecial reſervation to himſelf, there it ſhall be otherwiſe, and not co be ers 
tended beyond the ſpecfal reſervation of the party; foz there the wozds make the 
Plea, where the party ſpeaks ſpecially foz himſelf, 

Termin. Paſch. 27 Eliz. B. R. Conſtables Caſe, where one made a Leaſe foz years, Term Paſch, 
reſerving rent unto himſelf, and died within the term; there it was queſtioned, 29 Ell. -e\ 
whether his Exetutoꝛs ſhould have this rent, oz not: And ic was adjudged, that con2ables Cale. 
they ſhould have this rent in the right of their Teſtatoz, and this was there ſo 
agreed by all; but the difference was there taken and agreed between Fee-ſimple oz 
Irc hold, with ſuch a ſpecial reſervation, and a Leaſe foz pears, And the reaſon 
why the Erecuto2s (hall, have the rent4s there given, becauſe they do repzeſent the 
* of the Teſtatoz z and they in this relied very much upon Littletons Caſe, in Lict!-ton's 

is Chapter Ot Conditions, fol. 77. placiro 337. that the Executo2s to pay the mony . 4 
upon a Pozgage, betaule they do repzeſent che perſon of the Teſtatoz, But the 3, —_ 
Peir doch not lo repzelent the perſon of his Father. And Wray thete put the dik⸗ 
terence, and the Caſe upon it, that foz the ſalvation of the eſtate, the Erecutoz did 
repzeſent the perſon of the Teſtatoz. T7 | 

But it is not ſo to be always:3 foz where it tends to the deſtrucion of the Mill, 
there it ſhall not be ſo. As if a Uillein hath gods, makes his Exctutozs, and dies, 
here the Executoz doth not ſo repzeſent the perſon ot the Teſtatoz, as that the L025 
may ſeize theſe gods, as the goods of his Uillein 3 in this Caſe the Lozd ſhall nat 
leize the goods, becauſe this ſhould tend to the deſtrucion of the Will ; and there- 
loze no repzeſentation here in this Caſe of the perſon of the Teſtatoz by the Execu⸗ 
de, and this is proved by 3 H. 4. 30 E. 3. & 12 — A Leaſe made of twa 3 . 3 K. 


12 Aſſiſar. 
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Acres fo the one, reſerving a rent to him and to his Peirs, and foz the other re⸗ 
ſerving rent unto Himſelf, 

As to the pzincipal Caſe Here in queſtion, if it Call be ſo, as A have p2oved. 
That if he deviſe the term generally, that he ſhall have this foz the whole term; 
ſo it hall be alſo, if he devile a rent out of this Leaſe-Land generallp, this rent he 
ſhall have foz the whole term; my majoz P2opoſition foz the Land, my minoz foz 
a rent out of the Land, 

And if it ſhall be ſo in Caſes-of Reſervation, a fortiori, it ſhall be ſo in Caſes of 
Gzants; and if ſo in Gzants, ſo it ſhall be in conſtrugion of Mills; and herein 
we are not to relinquiſh the rule of Law. Foz as befoze, Si a jure diſcedis vagus eris. 
As to the other Clauſe in the Mill, That if the rent be behind, that it thall be 
lawful foz her and her Aſſigns to diſtrain foz this, her Cſtate is enlarged by this 
diſtreſs, as befoze J have ſhewed, 

Fut in this Caſe, notwithſtanding we do herein differ in opinion, pet there is 
here digitus Dei. Foz the Mill here is not truly found, and if ſo, then it is to go 
to the bid; by this Will che Plaintiff hath a god right to this Rent, and lo 
Judgment onght to be given foz him. 

Dedderidge. If a Rent be granted to one fo? life, with a diſtreſs limited to him 
and to his Heirs. J agree that this ſhall now be a Fee-ſimple. Eut if he grant 
that J. S. and his Yeirs ſhall diſtrain foz this, otherwiſe it is. Xut when one doth 
limit an Eſtate in Renc to one fo2 life, and doth alſo further expꝛeſs, that if it be 
behind, that it ſhall be lawful foz him and his Aſſigns to diſtrain foz this Rent, 
this thall not enlarge the fozmer Eſtate. | 

And lo without any further debate this Caſe reſted ; the Court being divides, 
two againſt two, fo2 the main Point (S) the time foz the continuance of this rent. 
And in ſome other Collateral Points they differed in Opinion. As appeareth bez 
foze in their Arguments, 


Daniel Plaintiff againſt Waddington Defendant. 


Entred Hillar. 12 Jac. B. R. 
Rot. 1163. 


Nan Ejectione firmæ the parties at illue, upon Non culp. pleaded, the Jury found 
a ſpecial Uerdic, upon which the Caſe b2ztefly was this, (S) thzee joynt⸗tenants 

foz life (S) William Daniel the Father, Cicely the Wife, and William the on; the 
Father dies, Cicely the Wife make a leaſe foz 60 years to the Defendant, if ſhe and 
William the Son ſhall. ſo long live, William lurrenders his Eſtate, and takes a nt 
leaſe of the Lozd of Hartford, and makes a leaſe to the Plaintiff, Cicely dies, 

The Point conſiderable,Whether this leaſe ſo made ſhall be now determined, oz 
not? 

It was urged fo2 the Defendant by More and Finch @erjeants, that this Leaſe 
ſhould not be determined. And that thzee matters are conſiderable in this Cale. (S) 

2, Two joynt⸗tenants foz life, the one of them makes a leaſe foz years, (if he 
and his Companion ſo long ſhall live) the other dies during the leaſe, The fir! 
Point, Two joint-tenants are, one of them makes a Leaſe foz pears, and dies; 
whether the leaſe be by this determined, oz not: 

Coke Chief Juſtice. This was Collyers Caſe, where this was adjudged to be a god 
Leaſe, 

Second Point, Cicely and William being joynt⸗tenants foz life, Cicely makes a 
leaſe foz pears, if ſhe and Willliam hall live ſo long; omitting theſe wozds (S) (02 


either of them) whether this leaſe (hall be by the death of Cicely determined, oꝛ _ K 
| Coke 


Kg 
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Coke. If tenaut fo; life makes a leaſe foz years, if he and another ſhall ſo long 
live; clearly this leaſe thall be determined by the death of one of them. ; 
Chat this Leaſe dught to'continue notwichſtunding the death of Cicely, the leaſe 
being made by her, if ſhe and William her Companion fo long ſhall live. Mherein 
the difference, will be between a mier 'collateral limitation, and where the ſame is | 
mixed with an intereſt, as appears Coke 5 pars, fol. 9. in Brudnells Caſe, Littletons coke 8 pars, 
Caſe, in his Chapter Of Joynt-tenants, fol.'64. placito 289, Two Jopnt⸗tenants in & 9- in 3r4de- 
fe, the one of them makes a leaſe foz 40 years of that which to him belongeth; and Kc. 
afterwards dies either befoze the leaſe begins, oz during the ſame, pet this leaſe 
tall have fill continuance, 

Paſch. 37 Eliz. B. R. Rot. 2 44. Harbin aud Bartons Caſe was urged. * | Paſch. 37 Elix, 
Dodderidge Jaſtice. Jn Harbin and Bartons Caſe, the Judges here were divided in B. R. Rot. 244. 
Opinion. Two againſt two but after wards it was adjtidged at Ser jeants⸗Inn, that *<- 
che teafe fo2 pears ſhould have tontinuance, notwichſtanding che deach of ane of che 
Idynt⸗tenants. | T4 | 

At was further urged in this Cale, as touching the manner ok this limitation, if 
the leaſe here ſhould determine by the death of one of the Joynt⸗tenants; che wozds 
ol the limitation being, if che and William ſhould ſo long live, (and voth not fap oz 
any of them) Ternün. Paſch. 29 Eliz. Rot. 1410. betwirn Bald wine and Cox, where Paſcb. 49 Eliz; 
the limitation of a teaſe foz :pears made by Sir Richard Wayneman to Trupenny, Rot. 14 10. Kc. 
Habendum fo; 40 pears, if Trupenny, his Wife, oz any Iſſue ſo long ſhould live, it 
was \4djudged, chat by the deach ok one of them the texfe was not determined; 
betaule an intereſt paſled to the Keie. The limitation here is no moze than the 
Law implies, this being as much as if it had been ſaid, 'if Cicely os William fo long 
tall live, und à fortiori it hall be ſo Here, becanſe this leaſe was made by one who 
Jad an intereſt. If two Jopnt-tonants foz pears'do make u leaſe foz years, if thep 
ſhall ſo long live, if one of them dies, pet the leaſe ſhall continue, 30 Aſſiſar. placito 8. 30 Aſſifar, 

'A Leaſe made-fo'two'fo2 their itves, & diutius eorum viventi, fo much is tacite Placito 8. 
implied by the Law without theſe wozds. by. Tc 

As to the Point of the ſurrender, Two Jopnt-tenants'foz life, the one of them 
makes a Weaſe foz pears, wich the limitation as befoze 3 the other furrenders his 
Edate, aſterwarvs he which makes the Leaſe dies; whether this Leaſe ſhall have 
continuance, being made befoze the (ſurrender, It was urged, that this Leaſe ſhould . 
have continuance, being derived out of boch their Eſtates, 20 E.4. fol. 13. touching 20 E. 4. . 12: 
an intereſt ſetled in a third perſon, there tenant fo2 life grants a Rent-Charge, and 
afterwards ſurrenders, yet the rent ſhall have continuance. Jn Harbin and Bartons 
Cale, where two Jopnt⸗tenants foz life being, the one makes a Leaſe foz years, the 
other ſurrenders ; afterwards he which made the Leaſe dies, there held che Leaſe 
to have continuance, 7 its, 

I was further urged, that this Leaſe grows out of the power which the Law 
gives to every jdynt Gftate 3 and this Leafe is derived out of this. And the lurren⸗ 
der here is the ac of the other, che which ſhall not deſtroy this Leaſe; but it ſhall 
continue good, his Leafe not being derived out of the -poſſſbiliry of ſurvivozſhip, 
dut out of the power which the Law Lives to a joynt Eftace to grant a pzeſent in⸗ 
tereſt, Which cannot grow out 'of a poſſibilitp. | 

Foz the Plaintiff, it was urged by Hide !amdcPaveriport, chat the Joynt⸗tenancy 
here is ſevered, and chat chere is no difference whether che Leaſe was made befo:c 
after ſtverance of the joynt⸗tenaucp. | | a 

It is to be examined, Quid in rei veritate doth pals here, each of them hath a 
moxety to paſs; this Leaſe muſt be agrev'co be good againit the 'Dgrvivo2, where 
here is a Durvivo2, bat not otherwile. bf. | | 

And Brudenells Cafe, Coke 5 pars, fol. 9. was muth infiſted upon: A Leaſe 
made to one koꝛ his life, and the life of J. D. ik he dies, pet the Leaſe -hath con- 
unnance, becauſe he hath this foz two lives, but if a Leaſe fo2 years be made _ 
D 2 uch 
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Coke 6 pars, 
fol. 79. 
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ſuch a limitation, that if he and J. S. ſhall live ſo long, this is a limitation colla- 


teral, and here by the death of one, the Leaſe foz pears ſhall be determined. 

And co it is, if a Leaſe foz years be made to one, if the Leſſoz and another ſhall 
ſo long live; this is merly collateral in both ; upon the ſurrender it was urged, 
that by this act of the other the ſurvivozſhip is determined; the Neale made by 
the other, by his death is determined, and ſhall not have continuance, foz that this 
ac, (S) the ſurrender doth now ſo far operate, as that it doth now turn the Leaſe 
made by Cicely.to be a Leaſe cut of her moyety,and ſo determinable with the ſame, 
and not to have continuance after this ended, being by her death. 

And the Lo2d Aburgavenies Caſe, Coke 6 pars, fol. 79. much inſiſted upon; where 
two Joynt-tenants in Fee, the one grants a Rent-Charge in Fe, and after doth 
releaſe to the other; by this Releaſe the right of Survivozſhip is quite taken away, 
and the Rent-Charge not avoidable by the death of him that did releaſe 3 and by 
the acceptance of this Releaſe, he hath depzived himſelf of the means to avoid this 
Rent-Charge, (being jus accreſcendi) and taken away by the Releale ; and ſo this 
Leaſe here is not to have continuance afrer che ſeverance of the Jopnture, by the 
ac of him which did not make the Leaſe, 

Croke Juſtice. Cicely and William being here Jopnt-tenants foz like, Cicely makes 
a Leaſe foz years (if ſhe and William ſo long ſhall live, omitting theſe wozds, (03 
either of them) Whether this Leaſe ſhall be determined by the death of Cicely, 
oz not: ＋ 

The reaſon of the continuance of the Leaſe is to be examined, being, becauſe 
there is a continuance of the Eſtate 3 and therefoze if this Eſtate be determined, 
the charge alſo ſhall be gone. | | 

Haughton Juſtice, Two Joynt-tenants foz life, if one of them makes a Leaſe 
fo2 pears, if he and J. N. ſhall ſo long live; if one of them dies, the Leaſe is de⸗ 
termined, 

Croke. If they both joyn in this Leaſe, and with this limitation, if they Hall 
ſo long live, this Leaſe ſhall be foz both their lives. 

Dodderidge Juſtice. If this Leaſe at the firſt ſhall iſſue out of the whole Land, 


and the Durvivoz be once chargeable with this, the ſeverance of the Joynture after- 


wards ſhall not determine this Leaſe 3; if two Joynt-tenants be foz life, one of 
_ makes a Leaſe foz years of the whole; if this Leſſoz ſurvives, it ſhall be good 
02 all. 1 | 

Haughton. This Leaſe here is iſſuing out of the whole Eſtate, but upon a con⸗ 
dition in Law, 

Dodderidge. Jn Harbin and Bartons Caſe, there the Leaſe was made, which did 
charge the Survivoz with a mopety. 

Nota. That on another day this matter was moved again. 

Coke Chief Juſtice recited the Caſe as befoze : It one doth make a Leaſe foz 
years, if J. S. and J. D. ſhall ſo long live; one of them dies, the Leaſe by this his 
death ſhall be determined, 

Here in this pzincipal Caſe, two Joynt⸗tenants are foz life, one of them makes 
a Leaſe fo2 years, if he and his Companion ſhall ſo long live; the Joynture be⸗ 
tween them is afterwards ſevered, then the party who made the Leale dies, Whe- 
ther this Leaſe ſhall ill Have continuance. oz not: 

As to this, an Eſtate ſurrendzed may have continuance to divers purpoles3 here 
the Leaſe is good foz both their times, and if one of them dies, ic ſhall be good 
during the life of the other, 

Eut here in this Caſe the Joynture is ſevered : As foz this the Cale is, Two 
Joynt-cenants fo; life, the one makes a Leaſe of his part foz years, if he and bis 
Companion ſo long ſhall live; the other ſurrenders his Intereſt unto the L02d in 
reverſion, and takes from him a new Eſtate, Quid operatur by this: 


This is a good Caſe, and well to be conſidered of. 
Haughton. 
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Haughton. If two Coparceners are, one of them grants a Rent out of the un⸗ 
divided moyety : Partition is afterwards made between them, the Rent ſhall then 
iſſue out of this divided moyety. _ | 213622114406 an 35 .; | 

Coke agred this to be ſo: And ſo it ſhall alſo be incaſe of-a Leaſe, where an 
Intereſt doth paſs, | - 1 T 1 403 

Dodderidge. The matter here reſteth wholly upon the continnance of this L caſe, 
UWhecher the lame ſhall in this Caſe till continue, oz not, after the death of Ciccly 
the Joynt⸗tenant who made the Leaſe. e. 

Coke. As to Harbin and Bartons Caſe befoze remembzed, J did very much doubt 
of it befoze the ſame was adjudged, dut nom J am well ſattsfied herein. 

Dodderidge. This was ſo adjudged but by one voice. | 

Coke. This Cale was not then argued by the Judges judicially, but only in 
this manner, (S.) Cach of the Judges being demanded their Opinions, (S.) What 
ſay pou 2 and ſo to the reſt, and in this manner it was adjudged, 

Afterwards, upon conſiveration had of this Judgment, and of the manner of it, 
one then ſaid, Quod major pars vicit meliorem, the ſame Judgement being but by 
one caſting Uoice : .Befoze this Judgment, J was not well ſacisfied herein, but 
now J am. | f 

And ſo without any further debate at this time, the ſame was adjourned unto a 
further time. 

| Afterwards, (S) Termin. Hillar. 13 Jac, B. R. This Caſe was moved again, ati 
argued, | t KT TEE 4 

Coke Chief Juſtic. Harbin and Bartons Caſe! remembaed was this; An Eftace 
foz life made unto two, The one of them made a Leaſe foz years, to begin after 
his death, here a pꝛeſent Intereſt paſſed to the Leſſee; if his Companion died 
the Leale not good, but otherwiſe if he himſelt- died; here in this Caſe, ik he 
ſurrendzed who made the Leaſe, then the Leaſe not good, foz that it reſts upon a 
meer contingency, and if this be pzevented, the Leade ſhall not then have conti⸗ 
nuance, | bis 

Jf two Jopnt⸗tenants in fe be, one of them makes a Leale foz years, rendzing 
Rent, and dies, his Companion ſhall- not have the Rent: The Leſſoz map 
diſtrain upon any part of the Land: And ik they make partition, and the Cattel of 
te Leſſe come upon the part of his Companion, he may there diſtrain them foz 
the Rent, | | | | 

Two Jopnt-tenants be, the one of them makes a Leaſe foz years, if they two 
ſo long ſhall live, the life of man is collaceral co the Cftate-foz years, no dzowning 
of Eſtates. 


Termin. Paſch. 28 & 29 Eliz. Rot. 141c. A Caſe between Baldwin and Cox was Paſch. 29 K 
tited by the name of Trupenny's Caſe, with which J was of Council, where the 29 Ex. 


limitation of a Leaſe foz years made by Dir Richaxd Wainman unto T rupenny, was 
in this manner, (S) Habendum fo; fozty pears, if Trupenny, his Wife, oz any Chil- 
den of his ſo long ſhould live, | 

It is plain here, that the laſt (oz) disjopns all, the Copulative there disjoyned, 
by the Disjunctive ſubſequent : Ik he, and his Wife oz Childzen, this laſt (oz) 
doth dis joyn all, as in that Caſe it was agreed, | i 

Dodderidge Juſtice. The difference will be, where it is parcel of the Eſtate, and 
where it is merly collateral. _ Th | _ 

It appears by Littleton, that in Caſe of Joynt-tenancy, ſurvivo2ſhip is given by 
the Law of the Land, as an incident unto the Eſtate by Law; and you now dzaw 
this Eſtate foz years, to have a continuance, where there is no ſurvivozſhip to take 
place between them: This cannot fo be by any means. 


The 
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III. 


Judgment for 
the Plaintiff. 


The Court then vemanded to have the Leaſe ſbrwed, td der whether Thele wozds 


were in it, ($.)-(02 any of them) which makes the other point. 


Dodderidge. If two Jopnt-tenants be fo life, the one of them makes a Leafe 


fo; pears of his moſttp1ctf!hewnd:/his Tompanion fo long ſhall 'fve)the other lur⸗ 


renders up his Eſtate to the Lozd in Reverſion, who takes a new 
and makes a Leaſe'to the Platriciff,- - 


Eftte of him, 


The Defendant in this principal Cale claims under the Leaſe made Hy Cicely, 
the Plaintiff under the Leaſe made by the Joynt⸗tenant who furrenVzed, and cook 


a new Ettate. 


The whole Court clear of Opinion, that in chis Caſe the Leaſe made by Cicely, 


by her death was determined, and 
that the Plaintiff here hach a good title. 


d not Have continuance after her death, and 


And lo by the Rule of the Conre, Judgment was given foz the Plaintiff, 


Barbara Harbert Plaintiff againſt Bynion 
Defendant. 


A Writ of Er- Ta Writ of Erroz, to'reverfe a Fine Tevied ok two Poriſes and Land, by 
Richard Harbert the Yusband, and by the Plaintiff in this Writ of Erro unto 
Robert Bynion and his Þeivs, at the Ozent Defſions held fo2 the County of Mont- 


ror to reverſe 
a Fine, 

1 Ro.Rep.323. 
1 Ro. Abr. 140. 
Cro. Ja. 392. 
111. 

Mo. 342. 847, 
848. 


gomery, 


24 Juli), 7 Jac, whidh was a 'fine ſur releas of the 


befoze Lewknor and Townſend Yulfices of the Great Deſſtons, die Lune 
Puzband and Wife, and ther 


Veits, unto R. B. alidihis Yeirs, dated 9 Novembtis, 11 Jac. The Juftices'upon 
this certified the Reed Hither, the Weic:of-Tovenane, the Return, the Dedimus 
poteſtatem, the Concozd, und afl KBequilites : The Erroz aſſigned, betaule the 
Writ of Covenant port date after the Teſt of the Dedimus poteſtatem, and fo 
pꝛaped a Scire facias agaiht Tho. B. the Don df R. B. the Conulte, who faid, that 
by this Fine R. B. was ſoiſed of this Land in Fie, and died (o Neifed, by and 
after whoſe deach the ſaid Land did defcend unto him as Don and Heir ol the ſaid 
R. B. and that he being within age, was in the Tuftody of the Ming, as his wurd, 
by reaſon of the tenure of the ſaid Lands, And foz his non-age, he pzayed his age, 


and that the Parol might demur till His full age. 


Barbara Harbert 'counterpleads this age, -andſaith, that long time befoze Rich. 
and Barbara had any thing in &c. Rich. H. the Father of the Conuſoz and Elz. 
his Wife were ſeiſed o this Land in the right of Eliz. and being fo ſeiſed, they 
made a Feoffment unto two, to the uſe of R. H. the Don and Barbara, and to the 
Veirs of their two Bodies, leaving the Fe in the Peirs of Rich. the Father, Vir- 
tute cujus, &c. & vigore Statuti, of 27 H. 8. chey were ſeifed in tail, and being lo 
ſeiſed, this Fine was levied to Robert Bynion, to the uſe of him and his Peirs. 

And allo that the lame day the Hus band alone of the ſame Land, did levy an- 
other Kine to the ſame Conul&, with Warranty, to the ufe of him and his Heirs 3 
afcerwards the ſaid Robert Bynion died Teiſed, and this defcended to Tho. Bynion Hts 
Son and Meir, and demands Judgment; Whether as this Cale is his age ſhoU1 be 
allowed; this being by this Wric, if reverſed, to be reſtozed unto her Writ of 


Wower, in which age is not to be granted - 
Upon this Counterplea Tho. B. demurred in Law. 


This Caſe was long argued at the Bar, and after by all the Judges. 


Thele Caſes were urged againſt che age. 
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5 ,oH 6. f01. 46. Jn an Attaint age lieth not, 40 Aſſiſar. placito 16. in a deceit age 
ety not. &c 
Coke Chief Juſtice, One Action grounded upon another, ſhall enſue the nature 
of the ſame Agton upon which it is grounded, 35 H. 6. if ſummons and levetance 

ſhall be jn the firſt Action, ir ſhall be ſo alſo in che ſecond. 

This Writ of Crroz here bzought, ſhakes the Inheritance. 

Ik oue hath ewo Fines, a Writ of Erroz ts bzought upon the firſt, Mill vou 
ouſt him of his age, becauſe the ſecond is erronious 2 

Jones, cited 44 E. 3. that in Dower the Heir ſhall not have his age. 

Coke agreed this to be lo, and it is very clear. 

Haughton Juſtice. By the Replication here, ſhe makes a title to have Dower, and 
this ſhall be quice loſt, if age ſhall be here allowed, 

Dodderidge Juſtice agreed herein. 

Coke, There is no authozity foz this, ſhe was therefoze unwiſe to joyn in De⸗ 
murrer, 

Dodderidge. This Writ Here is but to reſtoze her unto an Action, in which 
Action no age lieth, 

Coke & Croke. What is this to all ſtrangers which have the Inheritance, this 
ſhall be very p2efudfcial to them. 

”—— _ Mere He hath title of Dower, the which hall be loft, if age be here 
allowed, 

Coke. It the Fine ſhould be ſhaken only as. to him alone, which is not ſo, A 
agree if the ſame had regard only to the Wife, but here in this Caſe if it be 6 
reverſed, the Ter-Tenant ſhall loſe his Inheritance. | 
Dodderidge. Ye hath another Fine, 

Coke, Cirarly the Ter-Tenant in a Writ of Erroz ſhall have his age: In 
a quod ei deforceat, he fhall have his age, we are here in a Caſe in which he (hall 
have his age, (S) in a Writ of Crroz, 

Haughton. In an Attaint age hall not be granted, by reaſon of the milchief 
that may enſue, becauſe the Jurozs may all die, and ſo the ſame miſchief may 
be in this Caſe 3 and it is a clear Cale, that in Dower erecuted, age ſhall not 4 
be granced, 

Dodderidge. We are to weigh the — — here in this Caſe, both are matters 
of delay, che may here {ole her title of Dower. 

Coke. We ought here to weigh the right ok the Infant, 

Dodderidge. Me ſhall not loſe any of his right in this Action. 

And koz this time this Caſe was adjourned foz furt her argument herein. 

. Afterwards, (S.) Termin. Hill. 13 Jac. B. RK. this Caſe was moved again, and 4 
long argued at the Par, and after by the Judges, and by the Judgment of the e 
Court age was allowed, — 

K was urgen, that age ſhould here be granted, otherwiſe- the Beit whs bath 

__ by deſcent of a Friehold, vuld lofe rhip his poflellion, if age denied 


In 21 Eliz, between Worfley and Charnock, B. R. Age allowed by the Court fo: 21 Elie, B. R. 
this reaſon, becanfe that by the Wives reverſal, the whole Eſtare by this wall be 
kederſed, 
It ip wb reaſon to p2oceed againſt an Infant in a Writ of Erroz, foz he may 
have a Releaſe to to picad ; and allo it is uncertain, whether ſhe will bzing a Writ 
if Dower, oz not, if ſhe do reverſe this Fine, 
Obj. As to the Objection made, that the Infant by this reverſal Mall not Toſe 
his Inheritance, becauſe he hath another Fine that was levied to him, and the 
Writ of Erroz here is bzonght upon the att Fine, and he hath a ſecoend Fine, 


Reip 


9 H. 6. f. 45. 


775 
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4 Mariæ, Dyer, 
fol. 137. Kc. 


27 H. 6. fol. 1. 
KC. 


9 H. 6. fol. 47. 
47 Aſſiſar. 
placito 4. 


Object. 
Reſp. 
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Reſp. In anſwer to this, this is no reaſon, fo2 the ſecond Fine may be alſo erro⸗ 
neous, both of them being levied on the ſame dap, and this may tend to the loſs of 
his Jnheritavce, if his age be denied him, 4 Mariz, Dyer fol. 137. in Baſſets Caſe, 
the reaſon there given, why an Infant ſhall have his age, becauſe he cannot diſcern 
— 1 right, and by 8 E. 3. fol. 10. The Court ex officio, ought to ſpeak fo; an 
Inkant. ä 

It was urged by Jones, that age ought not to be granted. 

In the Bar, here a Fine is ſhewed to be levied to his Father, and a deſcent to 
him within age. The other replies; that her Hus band was ſeiled, and that ſhe joyn⸗ 
ed with him in the Fine, by which ſhe was barred of her Dower, confefſeth the 
deſcent, after her Yusband dies, and to be reſtozed to her Writ of Dower,this Writ 
b2ought upon the firſt Fine levied, 27 H. 6. fol. 1. 43 Aſſiſar. placito 21. Jn a 
Quare Impedit no age to be allowed, becauſe in the mean time laps may incur, and 
ſo in this Caſe, in the mean time, by this the Action of the party ſhall be loſt ; And 
this is the reaſon here given why age is not to be granted, becauſe the party map 
loſe her Dower, Jt was alſo urged, that this Writ Here is in the nature of a 
Writ of Dower, becauſe it is to reſtoze her unto this; and this being of the ſame 
nature, ſhe is to have the ſame pꝛiviledge. The Writ of Attaint and Erroz do fol 
low the nature of the firſt Action, and therefoze if no age be to be allowed in 
the firit Action, none ſhall be allowed in the other by 9 H. 6. fol. 47. the reaſon 
there given in the Attaint againſt the age, becauſe in the mean time all the petty 
Jury may die, 47 Aſſiſarum placito 4. & 47 E.3. fol. 7. an Infant ſhall not have his 
age in a Writ of deceit, and with this agrees 35 H. 6. fol. 44. where the Caſe is 
put of a Writ of Erroz, and no age to be allowed. 

Coke Chief Juſtice denied the grounds befoze put, foz if Tenant pur auter vie be 
diſleiled, and bzings a Writ of Entry againſt the Meir of the Diſſeiſoz, he ſhall 
have his age; and pet the tenant is to have but an eſtate fo life, The point here 
is this; the husband and wife levies a Fine, and the Writ of Erroz here is bzought 
to reverſe the whole Keco2d ; whether age in this Cale is to be allowed, oz not 

Dodderidge. Lands are given to the Pugband, and to the Yeirs of che Wife, a 
recovery by default is had againſt them, the Yusband dies, the Wife bzings a Quod 
ei deforceat againſt the Yeir of the Recoverer (who being within age, pꝛaps his age,) 
he ſhall not have his age in this Caſe, 

Coke. Ye ſhall in this laſt Caſe put, have his age. Alſo if it be not in the Caſe 
— —— in a real Action, he ſhall have his age; and here is no Dower letled in 
the Wife, 

Haughton. She ſhall have a Quod ei deforceat, when Dower is executed. 
Coke. The Writ of Crroz voth purſue the nature of the firſt Action 3 and if ſum- 
mons and ſeverance be in the firſt Action, by 35 H. 6. it ſhall be ſo in the ſecond 
Action. It hath been objeced, that here there is a ſecond Fine, If ſo, pet this Ob⸗ 
jection is of no fozce. But here it appears unto us viſibly, that the Inheritance of 
the Infant is to be loft ; this is viſible, and in bar of age you never onght to bzing 
a title of Dower in queſtion, which is but a poſſibility of Dower, and not known 
whether ſhe will have any Dower, oz not, there being none executed, ; 

Dodderidge. That which ſtaggers me in this Caſe is, to ſ& what pꝛeſudice by 
this ſhould grow to the Infant, if his age be diſallowed ; If no pzejudice, why 
ought we not then to l[pæd this Action 2 Foz the wife may die befoze the full age of 
the Infant, and then her Action ſhall be loſt. Ik the doth reverſe this Fine, what is 
the then to have by this, nothing at all Age is to be allowed to an Infant, where 
he is to defend his right. Tut where he is to have no pꝛejudice by the denying of age, 
there the ſame is not to be allowed to him in pzejudice of another. 

Coke. One being ſeiſed in Fee-ſimple, makes a Feoffment in fe to one, and to 
his Peirs; afterwards he levies a fine to him and his Heirs; the Conule dies,this 


delcends unto his heir within age; the Peir of the Conuloꝛ bzings a Writ of —— 
ag 
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againſt the Heir of the Conuſe, to reverſe the Fine, who pꝛaps al — " 


age, if the other ſaith againſt this; you ougbt not to have your age, becauſe you 
have a Feoffment made by my Father to pour Father and his Peirs; fall chis 
Plea.ouſt him of his age : clearly ic ſhall not; No moze here in this Cale, by 
ſaying he had a ſecond. Fine, = 2 ä 

Haughton. This Land here is held of the King in capite, and this is ſo confeſſen 
vy both ſides ſo that now by this, here is a.title appears foz the Bing; and it is 
thewed, that the Heir was in cuſtodia Regis, hut doth not ſhew that the Lands were 
ſeiſed into the Kings hands, and therefoze we now ex officio, ought to ſend you into 
the Chancery, _. | WJ" | 

Coke. Af it be ſo, we then ought to look unto this. | 
And la at this time, The whole Court (Dodderidge excepted) were of Opinion, 
foz the allowing of Age. | | 

Coke & Dodderidge. This which is moved foz the King is ao matter. 

Afterwards, on another dap in Hillar. 13 Jac. the Judges argucd this Caſe. 

1. Haughton Juſtice. Rehearſed the Cale, as -befoze, the ſole point being, whe⸗ 
ther age ought here to be allowed, oz not + That here he ought to have his age 
granted unto him, accozding to his pꝛaper. | | | 

In this queſtion, which is very copious in our Books, many queſtions are deter⸗ 


mined by Statutes, and by the Common Law, as to this matter of age to be Scar. (ouſticg 


anted. 8 | | 
* be firſt Statute foz this is Weſtminſter the firſt, cap. 47. which doth ouſt the 
Heir of the diſſeiſoz, from having of age. | | TIT | 
The ſecond Statute is the Statute of Gloceſter, cap. 2. which doth ouſt the Heir 
of his age in a Writ of Apel and Beſapel. 
The third Statute of Weltminſter 2. cap. 44. in a cui in vita. | 
Upon theſe thz& Statutes divers queſtions have riſen, of which J will not 
ſpeak. | 641 1 1 | 
"Ac the Common Law ſometimes age ſhall be denied, foz.the nature of the Aion, 


As in an Atta int, and foz the loſing of the Action, which may ſo be by the death of 


the petit Jury, as in 9 H. 6. fol. 47. 47 E. 3. fol. 9. 44 Aſſiſar. placito 4. 


. age, c. 


9 H.. fol. 47 


Sometimes he ſhall be ouſted of his age, and ſometimes granted in Scive facias, Kc. 


If one do recover in a Præcipe quod reddat againf one; the Tenant dies, his 
Petr wit hin age; here he ſhall not have his age, becauſe his title is bound by the 
recovery, as appears by 24 H. 6. fol. 3. 6 H. 6. fol. 46. Alſo ſometimes age lieth 


not, in reſpec of the loſs of the Infant, as by 21 H. 7. fol. 41. In a Wric of An- 21 H. 7. fol. At. 


nuity bzought againſt a Parſon, who pꝛaps in aid of the Patron, who had the 
Pacronage by deſcent, and was within age, and pzayed that the parol might demur; 
here he was ouſted of his age, beeauſe that this was an aynual rent, and che wꝛong 
began in the Parſon: and the charge was to fall on che Parſon, and not on the 
Patron. And with this agrees 10 H. 6. fol. 10. oufted of age, becauſe loſs to fall 
upon the Heir. Alſo the Law doth leſs eſtem of delap than. loſs of Inheritance 
foz ever; foz delay may be remedied; but diſinheritance not; 45 E. 3. f. 5. In 4 
Quid juris clamat againſt Tenant foz life, who pleads that this was lealed unto him 
without impeachment of waſt, ſhews this, and if he will confeſs, then he will 
attoutn 3 it is there ſaid, that rather than the Infant ſhall make ſuch a confeſſion, 
age ſhall be granted him; and fo it was. . | 31 6 a 

The Law doth weigh matter of delay and of diſinheritance in a ballante. Fut 
I will not pꝛolecute theſ& Caſes, but come to the Point now in queſtion, In the 
which, Theſe two things are to be conſidered, | 


1. Firſt, The nature of this Action here being a Writ of Erroz, whether in this Things here 


conf:derab'c. 


Action age ſhall be granted, oz not: * 
2, Decondly, In reſpect of the title of Dower here, which che hath alter the 
2 reverſal 


„ 
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37 E. 3+ fol, 8. 


16 E. 3. Fitz. 
Dower 56. &c, 


reverſal of the Fine, whether this wall be ſuch an impediment, as that a ge hers 
ſha[l not be granted. : | | 

As to the firſt, being in the Cafe of a Writ of Erroz, in the which age is not 
grantable (but yet with this difference, (S) if ic be bzought againft the Heir alone, 
age is not to be granted, if he be not tenant of the Land; but if he be tenant, then 
age is to be granted; and this is pzoved by 47 E.3.tol.8. a Writ of Crroz bought 
againſt tenant by the curteſie, and the Heir in.reverfion pꝛays in aid of the Heir, 
and this granted, but ouſted of his age, becauſe he was not cenant of che Land 
Mitch this agrees 47 Aſſiſar. placito 4. & 19 H. 6. fol. 25. adjudged, that the Peir 
of the tenant in a Writ of Erroz ſhall have his age, foz ſo much as deſcended unto 
him. Mere in this Caſe it is plain that he is tenant, and that his Inheritance might 
be loft, therefoze the Law will pzotect him until his full age, ſo that in the interim 
he all not ſuſtain any loſs, | 

As to tht ſecond Point, touching the title of Dower, alledged here to be. 

J agre, that at the Common X aw, in a Writ of Dower, age ſhall not be granted; 
and this is in tavorem dotis, and ſo is 5 H.5. fol. 13. In a Writ of Dower, the 
tenant doth vouch an Peir within age, and tn Ward to the King, this ſhall not be 
delaid foz the nonage, as it is there adjudged, 12 E. 4. fol. 17. accozdingly, 44 E. 3, 
fol. 43. In a quod ei deforceat by tenant in Dower, to recover title de Dower, age 
pzayed, and denied, this b2ought co reduce her to her eigne title, the ſhall not be 
delayed by the age of the tenant 3 and ſo is 16 E. 3. Fitz. title Dower, placito 56. & 
6 H. 3. Fitz. title Dower, placito 181. that in Dower age not to be allowed, Eut as 
this pꝛincipal Cale here is, age ought to be granted. There is no expꝛeſs Caſe in 
the Law to make good my opinion, this being a new Caſe, but J am ſatisfied by 
the reaſon which J <All give. 

Notwithſtanding age be not to be granted in Dower, the reaſon of this being, 
becauſe the Law gives ſuch a pziviledge unto Dower, (tn Caſe where the Dower 
it ſelf is in queſtion) but not ſo where the ſame is not in queſtion. Here it is ſaid, 
that at the time of this Fine levied, ſhe was intituled to have her Mower, (S) if 
this Fine Would be reverſed ; but whether this ſhall be ſo oz not is doubtful, and 
the may have another right to the Jnhericance ; ſhe may have title of Dower, and 
alſo title to the Inheritance, and it is in her election how ſhe will-have it. o that 
this Caſe here in queſtion is very much different from the Caſe, where title of 
Tower is immediately in queſtion. Ik one recovers againſt tenant in Dower, in a 
Præcipe quod reddat, and the bzings a Writ of Erroz to be reſtozed to this again 
(were er — a title of Dower once executed) there age ſhall not be granted in 
delay of this, 

But this is a Caſe of moze queſtion than this pzincipal Caſe here is. Foz here 
it ſtands indifferent unto us, whether unquam oz nunquam, her title of Dower ſhall 
come in queſtion, and this reaſon gives me ſatisfaction. 

Object. It hath bern Dbjected, that by the diſallowance of age.the Heir here ſhall 
not be diſinhericed, becauſe that Herbert the Hus band had levied a ſecond Fine unto 
Bynion and his Heirs, and this to bind the Pusband and his Heirs. 

Reſp. This is ſo ſaid, But this doth not ſo appear to ns, as Judges; but ff it 
be ſo, there may be means alſo to avoid this Fine; there may be erroz alſo in this 
Fine, and this is a very fozceable reaſon, that befoze Dower be executed, oz directly 
in queſtion, there ſhall be no cauſe foz this, to ouft che Heir of his age. 

Another reaſon may be,becauſe this is in the Kings hands; as to this,J ſhall ſay 
no mo2e, but as this Cale here is, age ought to be. granted to the Defendant, pur 
cauſe del fon nonage. 

2, Dodderidge Juſtice. The point here only is, Whether age ſhall be granted 
to the Defendant, oz not- Jn this Caſe J have much ſtaggered in my opinion. IJ 

do nat find this Caſe in all the Law, and therefoze this is not to be diſcuſſed by 


multitude of Caſes, but by Reaſons, Jn this Caſe there is a ſure way, but this - 
no 
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not a ſafe wap: Foz to grant the age here is a ſure wap, and no Crroz ſhall be foz 
this: But this (in my conlcience ) is not a ſafe way, foz in this we ſhall do 
mong. , | 

Coke 6 pars, fol. 3, 4. Markams Caſe, as touching this learning in general; but 
I will not inſiſt upon general Caſes, which concerns the Plaintiff oz Defendants ; 
many differences there are to be obſerved in them, accozding to the difference of 

ions, 

But to pzoceed now unto my Reaſons, whereu 
againſt the granting of age in this Cale. | 

Firſt, If here be no detriment to come to the Heir, noz any loſs; and if a loſs 
be co no purpole, if it be ſo, to what purpoſe ſhall it then be foz us to grant him 
the benefit of his age, when as by this Gzant there is a manifeſt miſchief on the 
other ide? And we in this, and in all other Caſes, ought always to pzevent the 
greateſt miſchief, | 

If the Fine here at this time be erronious, the ſame will be alſo erronious at 
the full age of the Infant: Ik age be here granted, this is but matter of delay foz 
che tenderneſs of the Infant: The Wite here ſ&ks her Dower foz her life, he 
may die befoze the Yeir comes to his full age, and then her Dower is loſt, and ſhe 
remains impoveriſhed in the interim foz her life; and it belongs pꝛoperly unto us 
to ſ& and conſider which ſhall be the greateſt miſchief, and ſo to uſe our beſt ens 
deavours to pꝛevent this, | 

In this my Argument, J will purſue that courſe which was laſt taken, As (S.) 

1, Fir, J will {peak unto the Writ of Crroz,and whether age ſhall be granted 
in this, oz not: 

2, Deconvly, If the title of Dower be conſidered in this Caſe, whether then 
age ſhall be granted, oz not: 

1. Jn a Mrit of Crroz, in ſome Caſes age ſhall be granted, and in ſome Caſes 
not: And this doth not reſt only upon the difference befoze put, where he is Ter- 
Tenant, and where not. . 

In 9 H. 6. fol. 18. & 19 H. 6. fol. 25. in Dudleys Caſe this Rule is croſt. 

47 E. 3. fol. 7, 8, 9, io. @ir Richard Woldgraves Cafe, a notable Caſe (and the 
beſt Caſe argued in all the Quadrageſ.) there the difference is put, where it is an 
erro2 in Law, and an erroz in Fac, and many differences are there put, where the 
Petr may plead in diſcharge of the Erroz, and where not. | 
And 47. Air. placito 4. the ſame Caſe, Error fur un ſcirc facias, upon 'a Fine 
levied of a Panoz, with a foze-pziſe. 1. Tenant in tail died without Iſſue, he in 
temaindet in tall, port un ſcire facias, to execute this without the foze-p2iſe, he hay 


pon J do ground this mp opinion 


Coke 6 pars, 
fol. 13 KC. 


Reaſons 2- 

gainſt the 

granting of 
age. 


Judgment to-recover the Heir in by deſcent ; a Writ of Erroz bought upon this 


againſt Ty, age there pzayed 3 and whether the Heir Hall have his age to him 
allowed, is there very well debaced, and that by notable Reaſons dzawn out of the 
very foundations of Reaſon ; and there a god difference is put, where he is Ter⸗ 
Tenant, and where not, and p2ays his age. ; 0 | 

And the reaſon there given why he ſhall have his age, where he is Ter⸗Ttnant, 


is decagſe the Law (uppoſep him co be of ſich an age, as that he cannot be Co- * 


nuſant of his right, that he cannot make a good vefence-of his right, and ſo fox 
this caule ic ſhould be very pe ſuvicial to him, if his age there ſhould not be granted 
to him, (amd this is upon the difference there, where ic is an erro2 in Fact, and 
where an erro2 in Lam) where it is an ettoz-in Fatt, as befo2e,. and upon the fo2- 
mer reaſon he ſhall have his age: Eut foz him to know How ts defend his right, 
icaini> an erro2 in Law, this is not fn his Conuſance to do, but this belongs to 
the Judges to do foz him, and they are to ( to this on his behalf, that nothing 
bt done in this, but that which is right. | 
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Obj. Put it hath been here further objected, That he may plead in Tar to the 
Erroz, with moze ability when he comes to his full age. 

Reſp. Eut in this Caſe, what he can plead here, we do ſee it all by the pleading 
it ſelf, 

Obj. It hath been further objected, That be may plead a releaſe of all Crrozg 
in far better manner at his full age, than befoze, (the releaſe of which, of the De- 
mandant, is not in this Caſe) foz the Pusband died akter the death of che Father 
of the Jnfant, and then ſhe was a feme Covert, 

Reſp. Eut if he pleads a releaſe of Trrozs, what ought the Judges then to do? 
ſhalt we affirm the erronious Fine : this we are not to do, neither the good to the 
one, no? the ill to the other, 

2, It is now to be examined here, what the Heir ſhall loſe if this Erroz aſſigned 
ſhall be pꝛelently examined, and the Fine upon this reverled; by this he ſhall not 
lole his Land, the Plaintiff by this her Writ demands uothing. 

Obj Eut it hath ben objected, That by this he hath loſt one of the ſtrings of 
his Bow, (S) this aſſurance by Fine, which is reverſed. 

eſp. If he do loſe this, it is but a bzoken Staff, and this would not have plea⸗ 
ſured him at his full age, and ſo by this he hath loſt but a bzoken Stall. 

If this Fine be not raten, he ſhall then have no harm by the pzoceedings 
in this. 

This Caſe is a new Caſe, and very much diftering from all the other Caſes be⸗ 
foze put. 

Where delay is on the one ſide, and a particular miſchief on the other ſide, we 
who are Judges, ought rather to regard the miſchief, than to ſuffer and give allows 
ance to matter of delay, which in ſuch a Caſe ought not to be ſuffered, 

No miſchief is here unto him, if the Fine be reverſed, foz he hath another Fine 
of the lame Land. 

Obj. But as to this, there is an Dbjection alſo made, (S.) That this Fine alſo 
may be erronious. 

Reſp. As to this, the ſame is only conjectural, and we do not ſt this to be ſo, 
neither ought we to imagine it to be lo, 

; If this Fine be crronious, the ſame will not benefit him now, noz pet at his 
ull age, 

Ik the ſame be not erronious, it will no ways hurt him to have: this to be pꝛe⸗ 
ſently examined: And as this Caſe is, he cannot plead any thing 1 this, fo} 
this Cale runs between all the other Caſes, 

In a Writ of Erroz, where age ſhall be granted, and where not; appears by 
47 E. 3. fol. 7, 8. 9 H. 6. fol. 18. 19 H. 6, fol. 22 6. fol. 2. b. age lieth not 
in Erroz, by Forteſcue, as the Cale map be, 9 H. 6. A Writ of Erroz; bꝛought the 
Petr in Ward to the Bing, and the Lands ſeiled into the Kings hands (as it is 
not here in our caſe) and therefoze age was there granted to the Heir; this Caſe 
is argued in 9, 18, and in 19 H. 6. 

Now to ercmplitie this, wich the reaſons of other Caſes, 

Do is an Attaint co reverſe a faux Uerdia, in manner as a Writ of Erroz : Theſe 
two have a reſtozing pzoperty in them, 

All our Xooks agre, that in an Attaint, an Infant ſhall not have the benefit of 
his age: (but this is queſtionable in a Writ of Erroz) And the reaſon of this is, 
co pzevent a miſchief which ſhall be great 3 if all che Pecic Jury ſhould die, foz 
then by this he hath loſt his Aion. 

And this miſchief is here in our Caſe, fo2 if the Wife who is Plaintiff here 
thould die, in the interim, ſhe hath loſt her Writ of Dower. - 

i In an Attaint it ſhall be ſo as befoze, and foz the ſame reaſon befoze remem⸗ 
zed. 


By 
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By 40 Aſſiſar. placito 27. 9 H. 6. fol. 47. & 47 E. 3. ſol. 8. there is a teſolution 
of all the Judges, that he ſhall he ouſted of his age: In a Mrit ok Deſceic, Whe- 
ther he ſhall have his age, oz not: | 
All theſe thze Writs, (S) Erroz, Attaint, and Deſceic, are to reſtoze the party 
to that which he hath loſt, ' 
1, By erronius Judgment, upon reverſal to be reſtozed, 
2. Foz a faux Uerdia upon the Attaint. 
3. Upon the Deſceit. . | 
All thele thzee are of one and the ſame nature. 
Deſceit in non-ſummoning of the party-Tenant as he ought to do: And theſe 
Caſes are as like unto our Caſe as any can be, | | 
Jn a $cire facias againſt the Meir, upon a Recovery. by the Anceſtoz of, &c. by 
an erronious Judgment; the Yeir being in under this, a Scire facias bzought to 
execute this againſt the Heir, upon a Judgment given againſt his Father, be ſhall 
2 here have his age, by 18 E. 3. fol. 34. 22 E. 3, fol. 22. 27 E. 3. fol. 88. 47 E. 3. 
ol. 13. | 
It may be here demanded, koz what cauſe, foz he is in by deſcenc, and may loſe 
his Inheritance, the ſame Dbjecton there made, as here in our Caſe : Ye may 
have a Releaſe to plead, but he ſhall not have this here ; there it is ſaid, we ought 
to give credit to a Judgment given; this Bar here pleaded was a Judgment, and 
therefoze fo2 non-age he ought not to be delayed of his execution, there it is ſaid 
he map plead by his Guardian, and Judgments given ought to be credited, being 
1 the Anceſtoz, and the Yeir in under this, and Execution ought not to 
e delaped. . | | 
Do here in this pzincipal Caſe, pou are in under an erronious Fine, you map 
plead your Plea to this by your Guardian, 1 
2, The ſecond matter here conſiderable is, Whether in regard of the title of 
Dower which appears, and this Writ being to reſtoze her to her Writ of Dower 
1 in this Caſe age ſhall be granted, oz not? age is not here co be al⸗ 
owed, 5 
In a Writ of Dower, age ought not to be granted, as appears by many Caſes, 


as 17 E. 3. f. 59. 44 E. 3. ſ. 43. 5 H. Fl. f. 13. 12 E. 4. f. 17. and many other to & 


pzove this. | | 
_ Reaſons are given foz this in the Old Books, and admitted of in the later 

books. 

1, Reaſon, Becauſe that Dower is very much favoured in the Law, 

Obj. As to this it may be here ſaid, That ſhe hath no Dower, _. | | 

Reſp. Jn auſwer hereunto, ſhe hall be favoured in the bzinging of this White, 
fo2 if che Law do ſo much favour the Cſtate of Dower, it doch alſo favour the 
means of coming unto this, and this of neceſſity 3 and ſo foz this cauſe no age is to 
be allowed in this Wric. | 1 | 

2, A ſecond Reafon, becauſe this is a ſpedy ſuit, and therefoze no delay to be 
admitted of in this. * | | 

Alſo no miſchief by this ſhall come unto the Heir, foz ſhe ſhall recover but 3 
particular Eſtate fo; her life; and to be attendant upon the Peir, ſhe is to be in of 
the Eſtate of her Puisband : And if ſhe ſhall have this favour by the Law, when 

U Dower is fetled ſhe ſhall have this favour alſo in the means to come un⸗ 
to it. 0 

44 E. 3. fol. 43. A Feme hath an Eſtate in Dower, ſhe takes a ſecond Yusband, 
hey are inipleated,' ſhe bzings a Quod ci deforecat againſt the Yeir, who pꝛoved co 
be his age, there ruled, that he Could not have his age in Dower, and thereleze 
ot in this Acton, being only to reſtoze her to her Dower, | 


40 Ailfar 
plac, 27. Kc. 


Wrirs of re. 
turning. 


18 E. 3. f. 24, 
Kc, 


17 E. 3. £ 29. 
c. 


43 Aſſiſar. placito 42. the Heir in ward, the Panoz of Dale deſcends unto him, 43 AMfar. 


another 


bhere it is ſaid, if he be ouſted of his age in one Anton, he ſhall le alſo ouſted in placico 22. 
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another Aaion, being of the ſame nature there ruled, that age ſhall not be allowed, 
being in the nature of a Quare Impedit, foz the avoiding of delays by laps : And 
this may be another reaſon fo2 it, becauſe that by this the Inheritance of the true 
Patron may be loſt. 

In 44 E. 3. it is there adjudged, that if Dower be ſetled, he ſhall not have his 
age: The lame reaſon ſhall be in an Action, which is only to bzing him to this 
Action, | 

Do here in this Writ of Erro2,the ſame is to be as much favoured in Law, as the 
Writ of Dower it ſelf, this being the only means to enable her co have a Writ of 
Dower, and ſo by this to come to the Eſtate of Dower : Foz one ſhall never come 
to an Eſtate, if the Law will not favour him in the means, | 

Obj. Jt hath ben objected, That it is uncertain whether ſhe will bzing her 
Writ of Dower, oz not | 

Reſp. As to this, let us do right, and let her do then as ſhe will, the election 
being in her ſelf : let us give unto her wings, her liberty in denying of the age, 
the which if we ſhall not do, we take away this her election from her: Allo chis 
is no harm to the Heir, to have a pzeſent pꝛocteding herein, and ſo this Objecion 
is of no fozce, 

Obj. Another Dbjection hath been made, (8) That this Land map be her Inhe⸗ 
ritance, and ſhe may afterwards have and make divers other Titles to this Land, 
and to pꝛevent which age is to be allowed, 

Reſp. As to this, it appears to be otherwiſe, in and by the pleading here ex- 
pꝛellp, that it was not her Land; this is but an imagination, and that beyond ima⸗ 
ination, foz we do ſee the contrary. 

This is a new Caſe, and therefoze the Tame is to be argued upon new Reaſons, 
and the beſt Reabons are to be gathered and colleced out of the old Books; and of 
theſe moze eſpecially out of the Quadrageſ. of E. 3. and ſo upon the whole matter, 
the Defendant in this Caſe onght not to have his age allowed unto him. 

3. Croke Juſtice. In this Cafe my deſire carries me one wap, but my Judgment 
leads me another way. 

Firſt, my deſire is ſuccurrere viduæ: But then my judgment laith to me, that 
we ought not to take away ſuch benefit from the Infant, which the Law hath given 
unto him, and that is, to have his age to him allowed; and of this he ought ns; 
here to be ouſted, 

Thele thꝛe things are very much favoured in the Law, (S.) 

Dos, vita & libertas, of which J will not ſpeak. 

Noꝛ pet of this to ſhew how much the Law doth hate delays, 

*In Caſes of neceſſity, & pro bono publico, no age is to be granted, 

As in Caſe of a P2zeſentment, where laps may incur befoze his full age: And 
ſo where an Infant doth a thing in auter droit, as if he be an Mfficer, oz an Ctt- 
* In ſuch Caſes the benefit of his age, being but foz delay, ſhall not be allowed 

to him, 

And ſo where an Infant doth a thing of his own wzong, deing queſtioned foz 
this, he ſhall not here have his age. 

Eut as to the pꝛeſent Caſe now in queſtion, Whether age ſhall be here allowed, 
02 not : In this Caſe he ought to have his age, and the anchozities of our Books 
will uphold this : And ik this be a ſafe way (as ſo it is) it is allo a true way,other- 
wiſe it cannf#t be a ſafe way. 

9H. 6.47 E. Mhether one ſhall have his age in a Wric of Etroz, oz not : ſee foz this 9 H.. 


12E-4 47 E. 3. 12 E. 4. befoze remembzed : In a Writ of Erroz, he ſhall not habe the ir 
benefic of his age where he is not Ter-Tenant ; otherwile where he is Ter⸗Ce⸗ | 
nant : And ſo here, J will thus frame my Argument: Pere he is Ter-Lenant, an 
Ideo ex conſequenti, he is to have his age. oe | 


Eut 
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Object. Eut here it hath ben Dbjeged, that this Fine is erroneous 3 and if ſo, 
: is _— koz matter in Fact 02 in Law, and chat no pzejudſce by this can come to 
the Infant, | 

Reſp. That which hath been ſaid in this, doth not ſatisfie me; the imbecillity of 
the Jnfancs is ſuch, as that he hath not knowledge to take the beſt way foz himſelf, 
this is unus error, but it cannot be unicus error. Pere I f& a particular miſchief, 
one way, to the Wife 3 but another wap, a general inconvenience to the Infant 
and the Law, as Littleton obſervech, will rather ſuffer a particular miſchief; than ts 
open a gap to a general inconvenience, 

All the Caſes befoze remembzed, of Attaint, Diſceit, and Scire facias, come not to 
the reaſon of this Caſe, (pro bono publico, ne maleficium remaneat impunitum 3 
this another Reaſon, why Age ſhall not be granted in an Attaint. Alſo it 
is not here ſhewed, this Writ of Erroz to be bzougbt to reftoze che Wife, 


quoad breve de dotis, but alſo to all; and by the reverſal of this Fine, this 


lays him open unts any demand that ſhall be againft him, non quoad this only, 
ſed quoad omnes & ad omnes intentiones propoſitas: this wilt lay him open unte 
all, ; a 

Ju this Cale, J dare not here to decline, à via trita, quæ eſt via tutiſſima, the re- 
verſal of this Fine will lay him open unto al] manner of Impeachments. And ſo 
fo2 — realons, as this Caſe is, age ought to be allowed unto the Defendant, being 
an Jukant. | 

4. Coke Chief Juſtice. The pleading here is very barbarous, being that Caron 
and Feme were ſeiſed as in right of the Wife, and made a Feoffment by parol co 
Two, to the uſe, &c. this is abſurd pleading ; foz this is not good as to the Wife, 
Alſo the plading is (John fbz Richard, ]. Allo virtute cujus finis, whereas it was a 
Feoffment, Alſo when the Fine is pleaded, it is virtute cujus & vigore Statuti foz 
the Fine, where it was by the Common Law. | 

In this pzincipal Caſe, age ought to be allowed, 
An the Argument of this Caſe, J will divide my Argument into thza 
parts. (S.) | 

1. Firſt, To examine the reaſon, wherefoze age is to be granted, h 
2. Oecondlp, To conſider this pꝛeſent Caſe in reſpect of the nature of the Action, 
being a Writ of Erroz. =. 

3+ Thirdly,” To conſider this Caſe in reſpec of the title of Power here; to 
come unto which, this Writ of Etroz is the mean, in reſpec of the nature of che 


4 


title. | 


Foz ſir Reaſons generally, J hold that the Infant in this Cafe onght not co be Si, 6446; 


ouſted of his age. 

t. Firſt, Jn reſpec of the end of granting age by the Common Law, (The 
Civil Law is againſt this) foz by them the Guardian may bind oz looſe, and theres 
koze at the Civil Law he is bound to anſwer pzeſently, 

But by the Common Law he is to have the benefit ok his age, Quia durante 
mmori ætate, reſpondere non poteſt nec debet. E | 

2, Be cannot be party to any averrment during his minozity, the Law will 


— ſuffer him to take any Iſſue, he cannot during this time put his title upon an 
ue. 


for the age, 


* 3. placito 49. new pzint, In a cui in vita, age granted upon this rea” ; E. 3. placito 


49. 
15 E. z. Age there granted, becauſe that an Jnfant cannot have Conuſance of his 15 E. 3. 


title, noz pet of the title of his Adverlary, ( Speculum artis eſt vitrum, as the Opticks 
) J lap, that Speculum corporis eſt oculus, & ſpeculum anime eit ſcientia, but 

in Infant wants og ideo reſpondere non poteſt; Bracton, Britton, & Fleta, 
ut "expzeſlp ſo in this, (S) Minor non tenetur reſpondere , durante minori 
, Etate. 
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ætate, becauſe that he is altogether miſconuſant what thing to plead. (Put there 
they allo except the Cale of Dower. ) 

3. A third reaſon dzawn from the Counter-plea, of the nature of it, contra placi- 
tum, Ta bar one of this,. which the Law gives unco him, this Counter-plea ought 
to be very plain and certain, as appears by our Books. The ſame ought to 

- 3. 49- be tertain to every intent, And in this, the lame is like unto Eſtoppels, 3 E. 3. 
3. fol. 40. 49. the ſame ought to be full, 4 E. 3. fol. 40. by Wilby, a Counter-plea of age 

7 fl. 6. fol. 1. gught to be plain, the reaſon there given, becauſe chis doth bar one -bf the pꝛivi⸗ 
ledges which the Law gives unto him, 27 H. 6. fol. 11. an Infant pꝛaps his age, 
anſwer there made unto him, pou have an elder Pzocher living; and foz this ſe 
4 E. 3. fol. 40. | 
And as touching theſs Counter-pleas, ſx 25 E. 3. fol. 43. 41 E. 3, fol. 28. 7 E.3. 

fol. 27. Roberts Caſe,' 43 E. 3. fol.18. there a Counter-plea by Argument not god, 
and ſo is 40 E. 3. fol. 14. 

Eut here in this pzincipal Caſe there is none ok theſe, ſo? here is a pꝛeſent 
poſſeſſion in the Infant; and pou would ouſt him of his age here, in reſpec only 
of a future poſſibility to have a Writ-of Dower. * 

A Leaſe foz lite made, che remainder to the right Peirs of two in fe ; the one 
of them dies without Iſſue befoxze' the Fine executed, the other ſole ſhall (ue exe⸗ 
cution of the whole by the ſurvivozſhip ; and this by the better opinion of 24 E. z. 

— > qa fol. 29. Fitz. Joynder in Action, placito 10. 30 Aſſiſar. placito 47. 18 E. 3. fol. 
4. A Fourih Keaſon, Rich. and Barbary here have releaſed with warranty, and by 
this Writ of Erroz the. Fine ſhall not be reverſed, quoad the Power only, but affo 
quoad the warranty, and quoad the releaſe of the Fe-ſimple here. | 
| 5. A fifth Reaſon. The Countevplea here wants trial, and this ought to be 
43 E. 3. fol.18. iſſuable : by 43 E. 3. fol. 18. Not upon pollibilities, to put poſſeſſions in iſſue. A 
right of Action is not ſufficient foz this. No iſſue can be of this; foz an iſſue ſhall 
never be made only upon a right, this is not here iſſuable, here it is averred, that 
ſhe had title of Dower, if the other ſhould ſap, the had no title of Dower, this is 
not ifluable; and ſo this is a plain Rule, That a Counterplea ought to be iſſuabls, 
But & right is not ſo. Alſo here, ſhe hath neither right noz pet title of Dower, ſhe 
hath neither jus in re, nec ad rem, as long as this Fine ſtands in its full fozce, and 
during this time the hath only a poſſibility of Action, 
And this may be another Keaſon, If you cannot put a right in iſſue, 3 ſortiori, 
you cannot put a bare poſſibility in iſſue, and a Counterplea ought to be iſſuable. 
And ſo fo? this-reaſon dzawn out of the nature of the Counterplea of the age, here 
age ought in this Caſe to be allowed, 
6, A lixth Reaſon, foz the allowante ok age here; It appears by all the Eos 
of Law, that theſe thze things are very much favoured in Law. (S.) 
1. Dower; (if it be in elle. ) 
2, Infancy; and | 
3. Fines 3 foz that finis finem litibus imponit. 
An Jnfant, reſpondere non poteſt, non debet, notwithſtanding it be againſt Dower. 
When Jnfancy, aud a Fine on the back of it comes in queſtion, this ſhall not be 
tried noz determined during the minozity of the Infant. Bere pou have given but 
| a ſlippery title to the Inkant, fo2 the Inheritance is left in Eliz. __ 
Paſch.32 E. 34 Palch. 32 E. 3. Jn a per que ſervitia, an Infant ſhall have his age allowed him, 
io che Nanu - (this in che Panuſcript of the ſaid Book not pzinted) but afterwards he ſhall have 
ſeripft. all his arrearages from the time of the Action bzought 3 if you cannot bar him of 
Attozument (as the Book is) the Law will not put him gg any pꝛejudice, and this 
is a good Caſe, 2 . 
2. As touching the ſecond part, in reſped of the nature of the Aion e 
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Mrit of Erroz, the Father ought to die in poſſeſſion, ſeie & moruſt ſeilir. . Not | 
to travers the Feoffment, but if he be in by deſcent, 2 H. 5. f. 13. the Law is careful 2 UH. 5. ol. 4. 
to pzotect an Inkant, and his right, 47 E. 3. fol. S. a god Caſe, 8 E. 4. fol. 19. b. by &c. 
Coke, In a Faux Judgment againſt an Infant, he fall have his age, quia reſpon- 
dere non poteſt. It ought here in this Cafe. to have been ſbewed, that the Father 
was ſeized, and died ſeized, and that he was in by deſcent, and ſo to travers the 
Object. As ts the Caſes Dbjected, Of Actaint; that in this Caſe an Infant fall 
not have his age allowed him. As touching this, it is true, he all not here have 
his age, but this is upon another reaſon, - | | 413. 

Reſp. No age to be here allowed, becauſe this is to puniſh a Perjury, foz this is 
not bzought againſt one as Heir. And therefoze Nonetenure is a good plea in an 
Attaint, and this lieth againſt one, being no party to the Recozd 3 and this ſo ap⸗ 
pears by all our Ewks, mw RS | Y | 

Jn 5 Hl. 7. fol. 22. b. where the difference is put bet wien an Attaint and a Writ 
of Erroz, as to the having a Superſedeas granted, the ſame not to be in an Attaint; 
otherwiſe in a Writ of Erroz, the reaſon of the difference is there given; 

The Cale of the Writ of Deſceit is not like unto our Cafe here, 1 
In a Quare Impedit age ſhall not be allowed, foz there a wzong is done, and it is 
a perſonal Action 3 and therefoze—- . $4.73 . ©6374 

But no wzong is here done in our Cale, there the Afvowſon is to be recovered, 
not ex directo, ſed ex obliquo. en = 

3. Now as touching the third part, in reſpec of the title of Dower. 

Object. The title of Dower, it hath been Dbjected here, which the Mike, the 
— here hath, and chat the cannot take knowledge of the Feoffment to Wil- 

and to uſes, &c, . $7.2 | 

Reſp. Netwithſtanding- this, pet here he is to have His age; this being but a 
poſſibility, and the ſame not to be put in iſſue, as befoze. 

The firſt Caſe that J was of Counſel in of che like nature, was Paſch. 35 Eliz. Paſcb. 35 Elis. 

and this Cale I then argued, where Williams bzought a Wric of Dower againſt &. 
Drew, Williams the Son had recovered a Writ of @rroz, bzought upon his Judg⸗ 
ment; all che Tenants made default, one of them was) an Infant. Ik an Infant 
makes detault, ſhe ſhall recover Dower. Eut here, becauſe damages entire werk 
given, if to be reverſed, it ſhall be as againſt him alone. 

Trinity 4 Eliz. between Harvey and Wood, in a Wric of Dower bzought in the rin. 41 £1; 
C. B. the Tenaut makes default, and Judgment upon this given against him, u C. B. Ac. * 
own of Erroz bzought, Judgment againſt him, his default ſhall not aid him, being 
within age. | T wy | 

But — this, Hillar. 17 E. 2. Fitz. title ſaver default placito 80. eſt inſtar omnium, Hillar-r9 Es. 
his default in Dower ſhall not aid him being an Infant ; che reaſon there given, Fi:x. Ac. 
becauſe in Dower he cannot have his age, and therefoze he cannot foz this caule 
ſave his default. | -: ate oh 

Fleta, lib. 6, cap. 42. Non reſpondebit minor, niſi in caſu dotis, & hoc propter favoy Flieg, th. C. 
| rem dotis. And with this agrees Bracton, fol. 252. propter fayorem dotis, and foz the c. 42. - 
| 12 that if age ſhould be allowed, ſhe might loſe her Dower by this 3 and Bracken, £252. 

ere. | 1. | 
Britton, fol. 217. cap. 104. and the Regiller, fo]. 249. She ought to have Dower rr, f. 219, 
acainſt an Infant: and if he aſſſgn moze to her than ſhe ought to have, he ſhall cap. 10. 
have a Writ of Admeaſurement of Dower, a | ” Regiſt. f. 249. 
f Now to examine the reaſou of that, and of this Caſe. | 
: In a Writ of Dower, ſhe is to recover an Eſtate only foz her life, This is no 

(ſinheriſon 3 the Law gives this unto her, and ſhe hath nothing co debar her ſelf 

its ; 


sH 7, 00. 22. b. 


U Eut 


——— 
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Age allowed 
per Cirian. 


Habeas Corpus. 
1 Ro. Rep. 245. 
Mo. 840. 

2 Bulſt. 300. 
Ante 109. 


Hales Caſe. 


Tut here in this pꝛincipal Caſe the will 'viſinherit the Heir: here is bene fcium 
viſcatum, the other is bene ficium ſimple: Mere ſhe hath releaſed her Dower by 
the Fine and Warranty: And this is the firſt realen. Another reaſon, the rea- 
fon of Dower pꝛoves this clearly, that jn this Caſe non-age is here to be allowed: 
Here he now goes about, and that againſt her own att, to intitle her ſelf to 
Dower. | 3 

Another Fine was alſo levied uyto this, reſpondere non poteſt. | 

Obj. The Caſes of Scire facias have bien objected of 24 E. 3. and 11 H. 4. that 
age ſhall not be allowed him, becauſe his title was viſaffirmed ; he ſaid, his 
ve ca was ſeiſed,* and died ſeiſed, che other ſhewed a Judgment had againft his 
Father, . | 

Reſp. This is a plain Counterplea of the age, by 24 E. 3. where it is in affirm- 
ante of the title by Fine levied, and divers deſcents „there in a Scire facias he ſhall 
have his age, where he hath his poſleſlion by deſcent, 

But we are here now in Caſe of a Flat, And therefoze age to be allowed; and 
the reaſon of the Dower mates againft chis, foz here by this ſhe would not only 
gain to herſelf a title of r, but would reverſe the Fine foz all, even as to the 
releaſe with warranty. And ſo upon the whole matter J conclude, and in this mp 
Conſciencd goeth with verity and ſafety ; foz it is not ſafety, unlefs it be with ve⸗ 
rity, that age in this Caſe ought to be allowed to the Defendant, being an Infant. 

And ſo actoꝛding to thelr Meſolutions, Judgment was encred, that age ſhould in 
this Caſe be allowed to the Defendanc, and that the Plea ſhould tap until the full 
age of the Defendant, * = , + 


8 
. 


Hodd Plaintiff againſt the High Commiſſion 
x Courr. 7 


* P 19 * 


VT Hodd being committed by the High Commiſſion Court, was bzought to 
the Ear by a Habeas Corpus : Jt appeared by the return, being read, that he 
was committed foz wozds, (S) That he had uſed divers contemptuous and r 
ful wozds, touching their pꝛoctedings, the which they had dzawn into Articles 
ys” him, unto which he did refuſe co anſwer,and therefoze they did commit him 
to Pꝛiſon. / 

B#rker Serfeant moved the Court foꝛ his diſcharge, upon the inſufficiency of the 
return, it not appearing thereby what the wozds were which he ſpake. 

Coke Chief Juſtice. Hales Caſe, who was called Club-footed Hales, of which Caſe 
I have the Recozd : He ſaid, That the ſentence of Divozce, by them given, was 
againſt the Law, | | 

It was in this Caſe queſtioned, Whether they themſelves might puniſh this there 
oz not? and held, that they could not, but that he was puniſhable foz this at the 
Common Law, fo2 flandering of their pzocedings, 5 

Pere in this principal Cale, it doth not appear by the return, what the wozds 
were which he ſpake, and they may be ſuch as ought to be determined by the Com⸗ 
mon Law; and foz this cauſe the return is not good, and cherefoze by the Rule of 
the Court the party was diſcharged, 


Cockeril 
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Cockeril Plaintiff againſt Apthorp Defendant. 


Entred Trin. 13 Jac. B. R: 
Rot. 1624. 


Nan Action of Debt npon the Statute of 5 Eliz. cap. 9. foz Perjury, upon Nil Debt on the 
debet pleaded, a Uerdict was given foz the Plainciff, n 

Richardſon Serjeant moved the Court foz the Defendant in arreſt of Judg- —_ 
ment, That the Venire facias was not well awarded, the ſame iſſuing without any 
Warrant 3 the Sheriff having returned the Jury without any Warrant, and ſo 
ns good trial: Alſo the Declaration here is not good, wherein he hath not obſer- 
ved noz purſued the wozds of the Statute, the ſame being, That if any one, either 
by the ſuboznation of, &c. oz by their own ac, conſent, o2 agrement, wilfully and 
corruptly commit any manner of Perjury 3 this he hath omitted in his Declara⸗ 
tion. 1 ona ito 3. a as RE 
And ſo upon the Dtatute of 8 H. 6. he.ought to obſerve the wozds, and to lay 

the expulſion to be vi & armis, and alſo manu forti, o2 not good: The Oath here 

laid to be, That the Defendant being bzought as a witneſs, did ſwear, that the 

Plaintiff, ſuccidit & effodit, a Pear-tre, (ubi revera) there was no Pear-tree there 
growing the pꝛeciſe dap of the treſhs 3 ( whereas he ſhonld have ſaid; ubi revera, 

Non ſuccidit) in this the Perfurp laid; | | 

Coke Chief Juſtice. Ubi revera, at the time of the Treſpaſs there was no 

ſuch Pear-Tre there : Thele Exceptions are but chips: It is vety fic and netel⸗ 

ſary, when one will perjure himſelf, that he ſhould endure the puniſhment of the 
Law. 

Here Apthorp, as it is laid, being teſtis productus at the Aſſizes of &c. befoze the 

Judges there, falſo voluntarie & corruptive juravit, quod prædictus Cockerel ſuccidit; 

&c. in the manner and fozm as the Plaintiff had declared; this js the ſame day, 

ubi revera, &c. & ulterius prædictus Apthorpe, coram Julticiarijs prædictis, ad Aſſiſas, 

dictis juratoribus, juravit, quod maremium , valebat 40 s. ubi non valebat, above 


, The Declaration here is good, and the Uerdic well given, and he ought to be 
the party grieved,oz he cannoc have an Action upon this Statute, but ought to have 
him puniſhed foz this in the Star⸗Chamber. | 3 CAE 
The whole Court agred herein, and ſo by the Rule of the Court, Judgment was een 


irt wen for the 
Niven foz the Plaintiff, Rabat. : 


Prinſton and others Plaintiffs againſt the Court of 
ADMIRALTY. 


** a Prohibition, pzaped by Coventry, to ſay pzoceedings in the Ceurt of Ad⸗ „ gfopiirien 
miralty, and upon cauſe ſhewed, the Taſe appeared to be this, That divers to the A dm. 
Perchants let out Ships co Dea, and they in their coming home did commit Pi⸗ ralty. 
racy; and the Ships being here upon the River of Thames, the Admiral dip ſeize 7 2 
them, to have the Ooovs as to him fozfeited, having in his Patent theſe wozds. 4e 
) bona Piratarum 3 this he did; the Ship deing upon the River of the 9 
U 2 an 


— 
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A Prohibition 
granted per 
Carian. 


and ſo infra corpus comitatus: The Owner of the Ship did offer to put in good and 
ſufficient Durety to anſwer foz theſe goods, if it paſſed againſt him ; this being re⸗ 
fuſed, and he being in fear leſt he ſhould loſe his Tackling, took chem from the 
Ship, and fo2 this contempt he was there fined at fozty Parks. 

Coke Chief Juſtice. When J was Attozney-General, I had occaſion to ſearch 
into the Patent of the Kozd Admiral; and true it is, that in his Patent he hath 
bona Piratarum granted unto him: But it was then in queſtion, what Goods he 
ſhould have by theſe wozds, Whether he ſhould have all che Goods which the Pyꝛat 
had ſtolen and taken away from others, oz not: 

And the Opinion of all the Judges then was, that he ſhould not have theſe goods 
which the Pyzate had ffolen from others, but“ only his own p2oper goods; any 
that the Owners of the ret ſhould have their Goods to them reſtozed again, if 
they came fo2 them; and if they came not, then they were to be fozfeited co the 
King, the Rule being, Quod non capit Chriftus, cIpit fiſcus: Allo that the Pyzate 
—＋ we EK of Pyzacy, befoze the fozfeiture of his own pzoper Goods to 
the Admiral. 2 x £ | 

And lo it ſhall be, if one by the Gꝛant ok the King fs to have bona felonum, by 
theſe wozds, he is not to have thoke Goods which the Felon hath Nolen, but only 
his pzoper Soods: But here the Admiral 'oirght not to ſue foz thefe Goods which 
he ought to have in his own Court, but at the Common Law, | 

The whole Court agreed herein, and fo by the Rule of the Court, a Pꝛohibition 
was granted, ö 


Moor wood Plaintiff againſt Dickens Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Rot. 474. 


Nan Adcion of Debt, upon an Obligation of 20 1. conditioned, that if the Obli⸗ 
goꝛ ſhall deliver to the Oblige befoze ſuch a day a Powder of Lead, that then, 
&c. fo2 not delivery of this, the Action bzought. 

The Defendant pleads in Bar, that after the entriyg into the Bond, and befoze 
the day, fo2 delivery of the ſaid Powder of Lead, at the requeſt of che Plaintiff 
himſelf, he had paid unto one Sheldon 10 1. foz another Powder of Lead, foz which 
the Plainciff was indebted unto him; and this he had paid foz the Plaintiff,in full 
diſcharge of the firſt Band, and that ſo the Plaintiff had accepted of it; upon this 
Plea the Plaintiff demurred in Law, 

4— only queſtion was, Mhether by this Plea this Obligation may be dil⸗ 
charged: 

It was urged foz the Plaintiff, chat it cannot be thus diſcharged 3 upon the dit- 
ference, where the condition is foz payment of mony, there he may accept of any 
other thing in ſatisfaction and perfozmance of the condition, but otherwile it is, 
where the ſame is foz doing of a collateral thing, as in chis Caſe, 

And this difference is ſo agreed in Perkins, fol. 146. placito 753. 12 H. 4- fol. 23. 
4 H. 8. Dyer, Coke 9 pars, fol. 79. Peitoes Caſe, and 32 H. 6. 9. & 31. there the con-. 


, dition of the Obligation was to make a Feoffment of the Panoz of Dale, he there 


pleads the doing of another thing in perfozmance of the Feoffment 3 this there ad- 
judged to be no good Plea. The reaſon of the difference : Where the condition 18 fo2 
payment of monp, there this is a duty pzeſently, but not payable till the time 3 
otherwiſe it is, where the condition is foz the perfozmance of a collateral thing. 


Coke 
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Coke Chief Juſtice. Chere is no great doubt to be made of this Caſe. It is but 
a by Opinion which hach bern cited, that when che condition. is not foz mony, but 
to do a collateral thing this cannot be ſatisfied by the payment of mony: and J 
ſhall anſwer you in this Cale as Thorpe did, (S.) we will not change the Judgment 


of our foze⸗ Fathers. | | | 
Doedderidge Juſtice Whete thycondirtion' bf # Bond is to pay,oz to do a collateral 
thing; this cannot be dilchargty dy the petfozmance of ariocher collateral thing, 


The firſt difference, where the condition of a Bond is foz payment of monp, this 1. Difference, 
may be perfozmed-by the payment of another thing, becauſe it is of value fettain, 


and therefoze this may be perfozmed by any other collateral thing; otherwile it is, 
where the condition. of a Bond is to do a collateral ching. - | 


A ſecond difference, Thi are bound to deliver a collateral thing, they pay mony . Difference. 


foz this this is no godd latis faction, notwithſtanding that N ummus eſt menſura reru:n 
commutandarum, as if a man is bound to deliver to the — ſo much Lead, of 
the value ok 7 1. certain, and he dellders to him 7 J. this 1s no ſatisfaction of the 
condition, becauſe that Lead map be wozth moze, the p2ice of this map riſe, it may 
be deater, oz it map be cheaper. 2511 759 


- 
. * 


A third difference, A man is bound to pay a fum ok monp, oz a powder of Lead, 3. Difference. 


od perkozmance of che condition. 4 
Chele are the differences wartantable by gut Books, es. 
Croke Juſtice ag tied with him herein, foz time may make a Commodity to riſe 
03 fall, but mony is certain, We ought not to change that which hatch ben rica 
Opinio. 5 

— Juſtice agred herein, but if one ſells by Contract to another, ſo many 
fodders of Lead, it he pays niony foz this, this is a clear diſcharge of the contract, 


F 


k he delivers this to another, by and with the cotiſent of rhe Dblige, this is a 
3h d _— J 


Coke. Monp is the meaſure of all things, much mony makes all things dear, 36.1 ire 
33 E. 1. Fitz. title Annuity, placito 30. Annuitp Bought againſt the Peir, upon the title 4. 
ded of his Father, granted until he ſhould be advanced by the Gꝛantoz, o his Heirs, Placito 30. 


unto a Covenable Beneſice 3 the Defendant ſaith.that after the death of his Father, 
dis Pother vid give unto the Plaintiff, at his pz6curement, and to diſcharge him, 
the Deanery of T. and of which the Plainciff is now ſeized ; there Objected,' that 
the Writing was, till he was advanced by the G2antoz, oz his Heirs, which is not 
fo here, but there this anſwer given, (S.) qui per alium facit, per ſeipſam facere videtur ; 
and'therefoze award was, that he ſhould anſwer ovev : but J do doubt of this Book, 
this being mer collateral, 36 H. 6, aid. A man is bound to pay mony at Coventry, 
a ſtranger unknown to him pays this monp foz him, he agres unto it, by this 
he ſhall be diſcharged. No | 55 8 ; 
Dodderidge. Where the condition is to do a collateral thing, there in the per- 
—_ of this you ought as it were to hit the Bird in the eye, and co perfozm 
Coke. If one be bound in a Bond of 40 L. t6 pay 20 l. if the Olligek commany 
him to pap this to J. S. he ought to plead that he paid this to the Obligee, by the 
"yp" vo J. S. but is not to plead, that he paid the fame co J. S. bythe command of 
ing. | Rs | (+ 12838217 
The — was all clear of Opinion, That the Plea of the Dekendant was not 


Court, Judgment was given foz the Plaintiff,” * 


| Apthorpe 


wood; that the Plaintiff had good cauſe of demurrer, And ſo by rhe Butt et the huge tot 
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Action upon 
the Caſe ſor 
words. 

1 Ro Rep. 287. 
1 Ro. Abr. 40. 


Judgment 
quod querens 
Nil capiat per 
bidan. 


A Trover and 
Converſion, 
2 Cro. 439. 
1 Ro. Rep. 204 


293. 
1 Ro. Abr. . 
215 771. 


2 Ro. Abr. 621. 


Old Books of 
Entries, &c. 


42 


Eli z. B. R. 
Kc. 


Apthorpe Plaintiff againſt Cockerel 
* Defendant. 


T N an Action upon the Caſe fo2 ſcandalous wozds upon Non culp. pleaded, a Uer- 

dig was given. fo2 the Plaintiff, It was moved foz the Defendant in Arreſt of 
Judgment, that the wozds were not actionable, being theſe : Old Apthorpe is a 
perjur d Knave, foz he did ſwear that luch Wood was wozth 40 s. whereas it was 
dear of a Park. 

Coke Chief Juſtice, The woꝛds are not actionable as they are laid here, foz it is 

laid in the Declaration, that he ſaid, That he was foz\wozn at the Allizes; the 
wo2ds only are, that he ſaid, Pe was an old and falſe foz\wozn Knave, and J Cock- 
erell will pꝛove it. 
Haughton Juſtice, Pour meaning here is to make your Declaration go to Per⸗ 
jury, you ought to have laid, whereas it was not wozth a Park: you lay here,where- 
as it was dear of a Park, this cannot be god, fo: he map pay 40 8. foz it, and pet 
it may be dear of a Park, foz the maintenance of the Action, the woꝛds ſhould have 
ben laid to make this Perjury, . , - 

Coke. An Innuendo ſhall never give cauſe of Action, this which is here alledged.in 
the Declaration, is but argumentative by way of Argument, and ſo not ac ionable. 
The Court all agreed herein againſt the Plaintiff, and therefoze the Rule of the 
Court wagz4quod querens Nil capiat per billam. - 


* 


Wood and Mary his Wife Plaintiffs againſt Doctor Suchliſſe 
| Defendant. 


Na Writ of Erroz, to reverſe a Judgmen given in an Jnferioz Court at Nor- 
wich, In an Acion upon the Caſe foꝛ a Trover and Converſion of certain gods 3 
the gods laid to be in the hands and poſſeſſion of Mary the Wife, in Parochia Sancti 
Petri, in Warda de Mancroft ; a requelt laid to be made, and that the Pusband and 
Wife refuſed to delider them, and afterwards Mary the Wife did convert them to 
her uſe; upon Non culp. pleaded, a Uerdict and Judgment was given foz Suckliffe 
the Plaintiff; upon this Judgment, a Writ of Erroz bzought, 
Coke Chief Jultice. Firſt obſerved in this Caſe, that a Gailoz ſhall be charged foz 
the eſcape of a feme Covert, when her Eodp is in erecution, 
It was urged, that this Judgment ould be erronious. | 
Firſt; In this, the Venire facias is erronious (this being De Parochia Santi Petri, 
— in Warda de Mancroft) foz the Pariſh might extend it ſelf into divers 
ards, 

Allo the Uerdict was not god, there being divers ſeveral ſums ſpecified in the 
Declaration, (S) 40 l. in monp, 800 ſhillings, and other ſums, the Uerdict was foz 
301. of the 40 l. pecunijs numeratis, and doth not mention what ſum this was. Allo 
the Judgment is erronious, being that the Wife alone ſhall be in miſericordia, 
where the ſame ought to have been, That the Yusband and Mike ſhould be in mi 
ſericordia ; fo the converſion of the Wife, the Busband ſhall be amerced, and lo is 
the Ek of Entries; the firſt Pꝛeſident in treſpaſs, Judgment againſt Faron and 
Feme, foz a treſpaſs done by the Wife 3 and lo there in title Executors, a keme 
Executo2, Judgment ſhall be againſt them both, and 42 Eliz. B. R. inter Percy & 


Budolfe. It was reſolved upon the ſame reaſon, that both of them are to be in milc- 
ricordia. 


Coke; 
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Coke Chief Juſtice, The Judgment here is not to be maintained. It is not foz 
the w2ong, that the Judgment ſhall be (in miſericordia.) In caſe of pleading, an 
Infant ſhall not be amerced, as in 16 Eliz. but if he comes to his full age, and doth 
not then pꝛeſentip confeſs, he (hall then be ametted foz the delay. And ſo it was 
held clearly by the Judges, when J was a Repozter in the Court of C. B. che Yuſ- 
band to be amerced, and foz the battery of che Wife, the Judgment to be quod 
capiantur, and if ſo, a fortiori here, in miſericordia ſhall be foz both of them; here 
they were both of them requeſted to deliver the goods 3 and afterwards the Wife 
converted them, 

Alto there ought here to have bien a Judgment fo this (foz which eat inde fine 
die) as to the 40 |. foz there is 401. with an addition, and 40 l. without an addition, 
and this Judgment is fo} 30 1. parcel ot the 40 l. in pecuniß numetatis. As to the 
Venire facias, (tuthing the Ward.) A Ward to common intent is moze chan a 
Pariſh, but we are not to intend pluralities, and it belongs to the other ſive ts 
pꝛove this to be ſo; Where a thing is laid to be in a Pariſh and Ward, the Venice 
facias there ſhall be De Parochia, we are not here to intend a plurality; the Venire 
tacias here was well awarded, foz we will intend this Pariſh to be within the 
Ward, if the contrary voth not expzeſly appear to us, that there is a plurality of 
Wards, We are not to ſhake a Uerdict, if it be not fo2 good and ſufficient cauſs 
in Law to us ſbewed. But the chief matter here, foz which this Judgment is er⸗ 
roneous, and that very clearly is this, becauſe the Husband being requeſted to deli- 
ver the goods, with his Wife, and refuſed, and the Wife alone (is in miſericordia) 
whereas the Yusband and his Wife ought both of them by che Judgment to have 
been in miſericordia. 85 3 

If a Writ of Erroz be bought by two, one of them dies, the Wric ſhall abate 
by 3 H. 7. fol. 1. b. 


The whole Court agreed this Judgment to be erroneous, becauſe the Wife judgment re- 
alone, and not the Husband, was in milericordia, and foz this Exroz, by the Rule of erted, &c. 


the Court, the Judgment was reverſed, 


Thomas Long Plaintiff againſt Elizabeth Baker 
Defendant. 


TN an Ejedtione frmæ, upon a Leaſe made by Sir John Brown, for the trial of Eid, gene 
the title of a Copyhold Eſtate, upon Non culp. pleaded, a trial was had ac the * Ro. Rep. 202. 


Aſſizes in Comitatw Dorſet. The Jury found a ſpecial Uerdict, upon which Uerdic 
the Caſe appeared to be this; That a Colledge diſſolved by the Statute of 1 E. 6. 


between the Statutes of 37 H. 8. cap. 14. and 1 E. 6. did grant a Copphold Eſtate Stat. of 3 H 
in reverſion, there being one in poſſeſſion, whether this be a good grant 03 not? and * Kc. 


whether a Copyhold Eſtate be within thoſe Statutes, oz not: 
This matter reſts upon theſe two Dtatutes, 
It was urged, this grant to be merly void, upon the Statute of 37 H.8, and not 
tevived by 1 E. 6. 
It was further urged, Whether the Statute of 37 H. 8. ould extend unto an 
pital, that was not diſſolved by the Kings Commiſſion 3 but afterwards by 
the Statute of 1 E. 6. as touching avoiding of Leaſes, the woꝛzds of 37 H. 8. were 
dblerved, containing in them two Clauſes, (S.) 1. Inheritance oz Irre hold. 
—— — oz Gzants, 02 otherwiſe, which (as it was arged) ſhould extent 
oppholds. 2 = | 
Coke Chief Juſtice. Jt hath bien reſolved, that if they wore not diſſolved by 
37 H. 8. then theſe Leaſes not to be avoided, | 
Dodderidge Juſtice ag terd herein, aud demanded whether they would avoid ſuch 
| grants 


— — 
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grants: which they could not do, foz that this Statute did not go unto cuſtomary 
Eſtates, and ſo was it held. | | | 
17 Eliz. Ha- 17 El. in. Haſelbridges Caſe, where the condition was, that He ſhould no 
*A ſeibridg's Cale. grant arte vel ingenio, that this ould not extend unto Copphold Eſtates 
ranted. 
w Coke. The Statute was made fo2 the benefit of the Ring; and if ſo, not to be 
extended unto Cppyholders, granted, and no grant to be avoided by the ſaid Statute, 
but againſt the King, And this J have known to ve ſo reſolved upon che Dtacute, 
and not as to others, 
Stat. of 31 Hl. It was urged, that in the Statute of 31 H. 8. cap. 13. Of Monaſteries, in the 
8. cap. 13. end ok it (S) placito 13. There is. a Pꝛoviſo, that the lame ſhall not extend to Copp⸗ 
. hold Eſtates, to Gzancs by Copy; and to this purpoſe ſ& Heydons Cale, Coke 3 pars, 
Gs fol. 8, 9. and as touching the Statute of Limitations, a Copyhold Eſtate is not 
within it. oe By 
But ik a Statute be made fo2 the peace of the Kingdom, and without any pꝛeju⸗ 
dice to the Load, a cuſtomary Eſtate ſhall be within this. | | 
Coke 9 pars, Coke 9 pars, fol. 105, 106. in Margaret Podgers Caſe, whether a Copphold Eſtate 
f.105- Kc. pe within the Dtatute of 4 H. 7. cap. 24. Of Fines? and there within what Statutes 
ſuch Eſtates ſhall be. | | 
Coke 4 pars, fol. 24. Murrels Caſe, by the ſeverance of the Inheritance of the 
Copyhold from the Panoz, the Copphold is not by this veſfroped. * 
Coke 8 pars, fol. 63,64. in Swaynes Caſe to the ſame purpoſg, touching a Copp⸗ 
F hold Eſtate, and the ſirmnels of it. 
As to the wozds in the Dtatute of 37 H. 8: Leaſes and Gzants ; it was urged, 
this to be extended to things of the ſame nature, (S.) to Land at the Common 
Law, 
Coke. If a Parſon oz Chantery Pꝛieſt make a Leaſe foz years, this is void by 
his death, but if fo2 life, then voidable. Ik ſuch a one befoze the Statute of 1 Es, 
, had made a Feoffment in fee of parcel of his Glebe, oz a Leaſe foz life; after comes 
the Statute, the King ſhall avoid this. This would make a great garboil in the 
Commonwealth if ſuch G2ants by Copy ſhould be avoided, | 
Stat. of 4 H. 7. As to that which hath ben urged out of the Statute of 37 H. 8. Leaſes o) 
: c 24. kc, Gꝛants, oz otherwiſe (that this wozd otherwlſe} ſhould be extended unto Copphold 
A Cates this cannot be ſo, but to be intended of Land at the Common Law, and 
1 not to Copphold Eſtates, which are not within that Law. 
„ The whole Court agreed with him herein, | 
| . Dodderidge. Eefoze 37 H. 8. made, a Leaſe made of the Panoz of Dale, of which 
J.S. is a Copyholder ; the Leſſe of the Panoz grants this Copphold, then comes 
the Statute 3 by this the Copyhold Eſtate ſhall not be overthzown. No moze ſhall 
it be in this Paincipal Caſe, ſo that the whole Court did overrule this Caſe; that 
a Copphold Eſtate was not within the Statutes Of Monaſteries and Chanteries, ts 
be avoided by any of the Statutes. | 


Atkinſon Plaintiff againſt Buck/e 
Defendant. 


A Writ of Er. T a Writ of Erroz to reverſe a Judgment given in the C. B. in an Action upon 


1 Ro. Rep. 312. I the Caſe fo2 a pzomiſe, where the Caſe was, that Buckle the Plaintiff there bes 
x Ko.Abr.454. ing a Boat-man 3 Arkinſon did contract and agree With Buckle foz the carriage of 
100 Nuarters of Barley, and did aſſume and pzomile to deliver unto him the 100 
Quarters of Barley on Shipboard, at Barton Paven in the County of you 
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to carry this foz him, aud foz the carriage of it, he did aſſume and pzomiſe to pay 
him ſo much; and the other did aſſume and pꝛomiſe to carry the ſame foz him, foz 
ſo much as was agred between them; the which he did aſſume to pay: Buckle ac⸗ 
co2dingly b2zought his Ship to the ſaid Maven, expecting there the delivery of the 
100 Nuarters of Barley to him, but the other came not at all to deliver the ſame to 
him; upon this Buckle bzought his Action of the Caſe upon the/pzomiſe, and upon 
Non aſſumpſit pleaded, he had a Uerdic and Judgment, Foz the reverſing of 
which Judgment, a Writ of Erroz is bꝛought. 

- Firſt Erroz, Civitas Eborum, on the margent, 1. Crroz, becauſe it is not ſhewed, 
that this is a County in it ſelf; noz pet is it ſhewed, in quo comitatu civitas ebo- 
rum eſt. | 

T4 whole Court over-ruled this to be no Erroz, foz that as Judges we know 
this. 

Coke Chief Juſtice. If one do pꝛomiſe to deliver ſo much to ſuch a one, he ought 
to ſeek him out, to deliver this to him; here in this Cale, the one hath undertaken 
to come with his Ship to Barton Yaven to carry the 100 Quarters of Barley, and as 
he by his Aſſumpſit, is bound to come thither with his Ship, ſo the other is alſo -- _ +; 
bound to come thither with his Barley, 9 E. 4. fol. 3. b. 4. a. the Caſe of the PEell⸗ E. 4. ſol. 3. b. 
Founder, and ſo the Caſe. of the Tayloz, who is to meaſure the Cloth; foz that“ 
every one is bound to do that which pꝛoperly belongs to him to do. If one aſſumes 
to pay unto another ſo much within a year, but no certain time limited when this 
ſhall ve, he ought here to give him notice of the time when it ſhall be, that ſo he may 
then attend it, | ” 8 

A ſecond Erroꝛ, the Iſſue was Non aſſumpſit, if no good bzeach by him laid, then 
there was no caule of Action foz him to have; this he hath not done, having not 
ſhewed any place where Barton Maven is, as he ought to do, fo2 this map extend it 
ſelf into divers Creeks : To this it was anſwered, that it is laid to be at Barton 
Haven, in comitatu Eborum. 

Coke, 7 H. 6. An Action of Treſpaſs bzought, foz a Treſpaſs done in portu de 7 H. 6. 
Ciceſter 3 and no Town laid, the Venire facias ſhall be de Ciceſter, the contrary ſhall 
not be intended, if it be ſpecially ſhewed 3 ſo that clearly this is no Crroz 3 foz we 
are not to intend pluralities. ED ED 

The whole Court agreed, the Judgment to be well given, and no ways errone- 1 af. 


ous. Aud ſo by the Rule of the Court, the Judgment was affirmed. — per 


Moodie Plaintiff againſt Garnance Defendant. 
Entred Trin. 13 Jac. B. R. Rot. 1055. 


N an Ejectione firmæ, upon a Leaſe made by Thomas Cordell, foz trial of a Ezedione 
Title, upon Non culp. pleaded, the parties were at iſſue, and went to trial ac firmz. 
Norfolk Aſſizes, where the Jury upon the Evidence given, found a ſpecial Uerdic, — Ja. 390» 
which was to this effec, (S) That Thomas Cordell was ſeized in fœ of an acre of —_ 93 
Land, and likewiſe poſſeſſed of another acre of Land foz years 3 That he made a 1 Ro. Rep 330, 
Leaſe of both theſe acres to the Defendant foz 21 years, rendzing one entire rent 357. 
of 61 1. at the uſual Feaſts, & c. upon condition in this manner (S) Pꝛovided al⸗ $2.45r.412: 
ways, if it ſhall happen the ſaid rent to be behind by the ſpace of 40 days after 
the days in the reſervation, foz papment thereof, 8c. That then it thall be lawful 
fo} the ſaid Thomas Cordell and his Peirs to Reſtrain, and not being ſufficienc 
dn the ground, to re-enter into the demiſed pzemiles. —_ 
wo 
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6 E. 2. Fitz. 
title Enttie, 
cc. 

8 E. 3. Co (e. 


Cobe, 10 pars, 
fol. 130 Kc. 


Cobe 4 pars, 
fol. 119. &c, 


— AO 


Two Points moved in this Cale, — (S.) 

1, Whether this Proviſo do make a Condition, oz not? 8 

2. Ik this be a Condition, then whether it ſhall be here appoztioned the Fee- 
ſimple Land being to go to the Petr, and the Leaſe foz years to the Executoz; 
then whether the woꝛd Reſtrain ſhalt be ſatd to be of the nature of Diſtrain? whe- 
ther this ſhall be a ſufficient woꝛd to make a Condition? ; 

It was urged foz the Plaintiff, that this ſhould make a god Condition: foz chat 
every Diſtreſs is a Reſtraint, 4 | 

6 E. 2. Fitz. title Entrie congeable placito 55. and put in the Commentarts,fol.15 9.b. 
in Throgmorton and Tracyes Cafe, If the Feoffo2 doth pay fuch a lum, quod tunc 
bene licebit foꝛ him, recipere terram, this taken to be as a re-entry, and ſo 8 E. 3. if 
the Kent be behind, that the Land ſhalt return back again; this ts a Condition to 
give a re-entry, 

Coke 10 pars, fol. 130. Osburnes Caſe, Unpꝛoper wo2ds to be taken foz pꝛoper 
Wozds. c 

10 E. 4. fol. 4. Brook title Leaſes, placito 30. Brook title Licenſes placito 19. & 5 H. 7. 
fol. 1. a Licenſe taken foz a Leafe, and fo a Reverſton 3 by the wozd Remainder, 
where the ſenſe and meaning carries it ſo. | 

2. Jt was urged, that the Condition here ſhould be appoztioned, as Coke 4 pars, 
fol. 119. in Dumports Caſe, not by the act of the party, but by the act of Law; and 
in two Caſes a Condition may be appoztionedz as there appears, and this very Caſe 
is one of them there put; and with this agrees 24 H. 8. Dyer, Ruſhdens Caſe, and 
14 Eliz. Dyer, fol. 309. Allo by the ad and w2ong of the Leſl& himſelf, there ſtall 
be an appoꝛtionment. 

Coke Chief Juſtice. Pere the Rent is reſerved to be paid at two Feafts; and if 


— 
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it be behind, it Mould be lawful foz him to reſtrain ; and if not 'firffictent, then 


to enter, Difiringo & Reftringo are not pꝛoper Latine'wozds, never mentioned in 
Tully. a . 


The Court demanded, Whether the Jury had made any appoztionment of the 


rent, oz not 

Coke. If a man makes a gift in tail of two Acres, reſerving a Yozſfe, one of the 
Acres being Bozough⸗Engliſh Land, and the other Land at the Common Law; he 
ſhall not multiply the Pozſes, clearly he ſhall pay one Pozle, foz which of them he 
will, but not two Mozſes. | 

Dodderidge Juſtice. In things which are odious in the Law, as Conditions in 
this Caſe, we ought not by conſtruction to make reſtrain all one with diſtrain, but 
in other matters, we may do this very eaſily, =” 

Coke, 8 E. 3. If rent be behind, that then the Land ſhall return again, this in 
Cale of a Condition, and ſhall be taken foz a Condition, 


Haughton Juſtice, 9 H. 6. Renunciavit Communiam, not ſhewing to whom, this 


taken foz a god releaſe of it. 

Coke. We ought to take this in a reaſonable conſtruction, and ſo by theſe woꝛds 
he map diſtrain. 

Dodderidge Juſtice. In Caſe of ſetling of an Eſtate, if not ſufficient, It ſhould 
never trouble my Conſcience to make (reſtrain) to be taken foz (diftrain) Af it be 
not in a matter odious in Law as Conditions are. 

Coke. As foz the ſecond part of the Caſe we do all of us agre in this clearly, 
upon the appoztionment of the Condition, that by the a& of Law this may well 
be, and no doubt there is of this, and notwithſtanding it be here, that he ſhall 
(reſtrain) pet by the Common Law of the Land he may well viftrain, and the 
Proviſo, if he do not pay, makes a Condition, foz which he may enter. 

The whole Court, vivus redditus, we will always favour this. But not the 
Condition, moze than the Law will, 


The 


* 
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The Jury here hath found, that there was no ſufficient Diſtreſs, foꝛ the mopetp 
the Rent: And ſo without any further debate, this Caſe was adjourned over to 
be argued again, and foz the Court to be better adviſed herein. | 
Afcerwards, (S.) Termin. Paſch, 14 Jac. B. R. this Caſe was moved again, and Term, pac, 
argued at the Bar. | 14 Jac, &c, 
Coke Chief Juſtice. This condition is abſurd, and repugnant in it ſelf : e may 
ditraiif, but not by this condition; by the wo2d (reſtrain) he may diſtrain 11 E. 4. 
ederp reſtraint of liberty is an Jmpziſonment ; that he ſhall reſtrain che cattel upon 
the Land, this is good; but here it is, that he ſhall reſtrain, (quid?) nothing is men- 
tioned fo2 him to reſtrain, and ſo not good, as the wozd recipere, if he doth not ſay 
the Land, ($) (recipere terram) this is not good: here it is, that he (hall reſtrain, 
becauſe nothing is here mentioned foz him to reſtrain, 
Ik it be ſaid, chat it ſhall be lawful foz him recipere, he ought alſo to ſap, terram 
prædictam, 02 not good 3 if ſuch pleading ſhould be ſuffered, this were the way to 
bing in Barbariſm. 8 * 
Alſo it is here further ſaid, - If there be not ſufficient, and doth not ſhew what. 
Allo it is ſaid, (S) The Lozd to re-enter into the demiſed pzemiles, this is very 
inſenſible, and no ways to be made good. | 
As to the other matter, if the Cale here wauld bear it, che act of Law would 
divide the condition, 4 Alfidr. the Jury are to ſet down the rent arzearz but when 
one doth demand a rent upon a condition, there he ought to de ſure, as it were, to 
hit the Bird in the eye; the juſt ſum to be demanded, oz not to re-enter, foz condi- 
tions are odious in the Law, and are therefoze to be taken ſtrialy: here the con- 
dition is univerlal, without any concluſion at all, which is very abſutd ; there 
is a remedp by Diſtreſs, oz by Action of Debt foz rent. | 
Croke Juſtice. Ye would here re-enter without ſhewing any certainty at all foz 
what, this condition here is inſenſfible, Ws 
Dodderidge & Haughton agred herein, that this condition is not good, but verp 
abſard and inſenſible, | | | 
The whole Court agreed all in opinion againſt the Plaintiff, and accozdingly judgment, c. 
the Rule of the Court was, (S) Quod querens nil capiat per billam. 


Nota. That in this term, upon the death of old Fetherſtone, the chief Gryer of 
the Court, his Son was by the Court admitted, and ſwozn in his place, ta be the 
þzincipal Cryer of this Court, — | | 
- | Coke Chief Juſtice. It appears by the reſolution in 36 H. 6. That the gift of this 
place of Cryer of right belongeth co the chief Juſtice ; and ſo it is there reſblved, 
pet J will not out an Officer of this Court, aftet ſo long a poſſeſſion in the Father: 
Ett (with a Salvo jure) J ſhall give my conſent to have him now aumitted into the 
ſame place, he being the Son of our old Dfficer now dead, and he alſo having 4 
Patent from the King of this Office foz him and his Son. | i 

And ſo the Conre did admit him (with a Salvo jure) not withſtanding the ſaid Re- 
folation bp all cho Judges in 36 H. 6. and fo in this manner de was by the Courg 
admitced, and ſwozn co execute the place of pzincipal Cryer of the Court. 


Farrar Plaintiff againſt Snelling Defendant. 


N a Writ of Ortoz to reverſe a Jddgment given in the C. B. in an Ackion of Errol. 
Covenant, which Covenant was foz the payment of pearly Annuitp ok 20 J. 1 Ro. Rep. 332. 
this behind fo2 four pears and a half: In Covenant foz non-payment of this, bes 
fg behind, the which amounted unto 100 l. in toto, ＋ ſo in this * 
2 | ( | 
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Judgment 
afkrmed. 


to, Durham. 


Term. Trin. 
14 Jac. dec. 


A Quo warran- 


(in 10. l. moze than he ought to have) reſolved there to be good by the Judges; the 
Court there agreed this to be good, and the Plaintiff there to have no moze than 
what of right he ought to have; this mil-recical was aſſigned foz Crroz, to reverſe 
the Judgment there given. 

Coke Chief Juſtice. This is no Erro?, fo2 in this Action he is to recover nothing, 
but all in damages; and nothing in damages ſhall be allowed unto him, foz the 
overplus ; but otherwiſe it ſhall be, where ic is ſo in Debt foz Rent, upon a Leaſe 
foz years: And ſo the difference will be plain berwen Debt and Covenane,foz that 
in an Action of Covenant, damages only are to be recovered, and to be truck off 
fo2 the overplus. 

But if one bzings an Action of Debt foz Kent behind, and demands moze than 
he ought to have, this ſhall abate his Action ; otherwiſe in Covenant, (unleſs that 
the Uric of Enquirp of damages iſſued, and enquiry made of the Surpluſage alſo, 
and damages foz this given.) 

It was alle reſolved this Term at Serjeants-Inn : If in an Action upon the Caſe, 
upon an Aſſumpfit, to deliver divers things which amount to ſo much; if in an 
Aſſumplit in his demand, he doth over-reckon this, pet adjudged, that he ſhould 
have his Judgment, this being only to recover damages, and good foz that which 
be ought to have, and to be ſtruck off foz the reſidue. _, 

The whole Court agreed, That in this pꝛincipal Caſe the Judgment was not 
erronious, and ſo by he Rule of the Court, the Judgment was affirmed, 


The KING againſt the Biſhop of Durham. 


| he a Quo Warranto, to ſhew how he claimed to have the goods of Felons, and of 
Felons de ſe, and of perſons that ſtand mute within his Panoz of Dale; he 


* chop 22 ſhews that Durham is a County Palatine, and that he hath Jura regalia, temps dont 
. 540. 


memorie, and that this Juriſdiction doth extend it ſelf inter Tyne & Teſe, and that 
this Panoz is within the ſame 3 upon this Plea, a Demurrer jopned. 

Coke Chief Juſtice. If he pzeſcribes in a County Palatine, and to have Jura 
regalia within this; this foz matter of Treaſon, and extends to all which the Ring 
himſelf may have, 11 H. 4. By the Gzant of Felons Goods, ſuch a Gzancee ſhall 
not have the Goods of thoſe which vo ſtand mute; pet. in a County Palatine he 
ſhall have theſe, if within the County Palatine 3 and this is asclear a Caſe as may 
be; this is alledged to be within the Panoz of Seton, inter Tyne & Teſe, which Panoz 
came to the King by Attainder, and he granted this over, and that the Eiſhop of 
Durham Hath this. x Io 

Dodderidge Juliice. Dthers alſo have Land wichin the County Palatine, | 

Coke. If J have Felons Goods within the Panoz of another, and he Gzants 
this Panoz to the King, J ſhall not by this loſe the Felons Goods that A 
Dodderidge. No Juxildidion is to have any fo:ce againſt the King, as J have 
ſeen it in a Recozd, in 5 E. 2. betwen the King and the Biſhop of Durham, but it 
is not ſo here. 

The Court gave time in this Caſe, to ſhow god cauſe the next Term, oz Judg⸗ 
ment to be given foz the Biſhop. 

Afterwards, (S.) Termin. Trin. 14 Jac. B. R. this Caſe was moved again. 

1. It was urged, That the Biſhop could not have Goods of Felons by Pꝛe⸗ 
ſeription. Fane 


Coke 
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Coke & Dodderidge. Though one cannot have the Goods of Felons by Pꝛe⸗ 
ſcription, pet the Biſhop having a County Palatine, he map very well have theſe, 
foz he hath Jura regalia within his County Palatine. | 

2. Jt was then ſecondly urged againſt the Tiſhop, That if he all have Felons 
_ pet he ſhall not have the Goods of Feldns de ſe, foz this is a ſpecial 

elon. 

Coke. J agre, That by the Gzant of Goods of Felons, the Goods of Felons 
de ſe ſhall not paſs ; but otherwiſe it is in Caſe of a County Palatine, where he 
hath Jura regalia, and ſo ſhall have the Goods of Felons de ſe. | 

3. It was thirdly urged againſt che IFiſhop, That the place where he claims 
to have this liberty, is a Pano?, and ſo this liberty ſhall extend only unto the 
Demelns. | 

Coke. Pe ſhall have the Cſcheats of his Tenants fo2 Treaſon (unleſs it be of 
an Eſtate⸗tail) which by Statute is given away, and therefoze it is clear, that the 
liberty extends further than the Demeſns. 

4. It was fourthly urged againſt the Fiſhop, That the place where this liberty 

is claimed, is the Panoz of, &c. the which is the Panoz of Sir Jerome Boes 
a Stranger, and therefoze the Bishop cannot have this liberty within this 
Manoz. ; 

It was anſwered foz the Biſhop, that it is here averred, this Panoz to be inter 
Tine & Tele, the which is ſo confeſſed by the Demurrer. 

, Coke. But we will pet be aſcertained of this, befoze we give any Judgment 
erein. 


It was then urged foz the Bishop by Hutton Derjeant, that 46 E. 3. in Agards 46 E. 3. Kc. 


Office; in Scaccario there is a Recozd,- where it was found upon an Iſſue, that the 
Biſhops Juriſdiction did extend it ſelf inter Tine & Tele. 
And this appears to be ſo by the Statute of Prærogativa Regis, cap. 1. 


Coke cited a Reco2d which was read in Court, and it was 21 E. 1. Rot. Parlid- 21 E. i. c. 


menti 5. inter recorda turris, that the Archbiſhop of York did excommenge the Biſhop 
of Durham in remotis agendis, and ſent his Summoners to the Biſhopzick to pꝛo⸗ 
nounce this; and the Servants and Dfficers of the Biſhop of Durham took the 
Summoners of the Archbiſhop of York and did impziſon them, foz that thep would 
have pꝛonounced this Extammengement againſt their Lozdz upon this the Xiſhop 
of York did cite the ſaid Officers to make anſwer to this, foz which the Fiſhop of 
York was afterwards ſued-in Parliament, and fined at a great ſum, and tmpziſoned 
foz this; and he cited them foz che Impꝛilonment, which was a Tempozal matter; 
and the Archbiſhop of York had no Juriſdiction Tempozal over another Eiſbop, but 
only Spiritual. | 
It is there ſaid in this Recozd, That the Biſhop of Durham Duplicem ſtatum 
habet, (S.) Temporalem & Epiſcopalem, an Epiſcopal Eſtate, and the ſtate of 3 


Baron, and that he hath as large Tempozal Juriſdiction as he hath Cpiſcopal, the 


one being as large as the other, by reaſon of his County Palatine, 

The Recozd, Incipit, (S.) . 
Epiſcopus Dunelmenſis habet duos ſtatus, unus Epiſcopi, alter of a Faron, (this 
is ſo ſpecified in the Becozd) C theſe were then called che Pleas of che Parlia- 
ment.) 6" of 136 1-4, | 
It is alſo there ſaid in the Kecoꝛd, That this Juriſdiction he hath not only in his 
demeſn Lands, but alſo the ſame doth extend it ſelf to Tine & Tele, and this is the 
limits of his County Palating, ( 12 Elz. Dyer, fol. 289.) hath ſomething as 
touching this. 

At this day, if one be there attainted of Treaſon, (if it be not an Cate tail) 
the Biſhop of Durham ſhall have it. | 

There were in ancient time, Placita Paxliamenti, ( veritatis & vetuſtatis veſtigia L 

| an 
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and theſe matters which were not there determined, were ſent to the Juſtices de 
B, R. to be by them determined, 
Another Reco2d was ſhewed foz the Biſhop of Durham, which was 46 E. 3. in 
Agards Office befoze remembzed,Quod Epiſcopus Dunelmenſis habet omnia jura regalia, 
quæ ad comitatum Palatinum pertinent; and by this he claims to reverſe Trros ; fog 
this ſ& 14 E. 3. tit. Errors. | | 
Coke. J have a note of a Claim of the Biſhop of Durham, in 25 E. 1. 
Dodderidge. In 5 E. 1, There was a great Cale between the Biſhop of Durham 
and a P2to2. 
The Court clear of Opinion, That the Juriſdiction of the Fiſhop of Durham 
| did extend it ſelf thꝛoughout the whole County, and the Plea of the Biſhop allowed 
judgment by the Court; and ſo by the Rule of the Court Judgment was given, and ſo entred 
— the foz the Biſhop. | | | 


-- Wrathbone Plaintiff againſt Newbery Defendant. 


- Treſpaſs and ]? an Action ok Zreſpaſs and Ejedment, to, try the title of a Leaſe made by a 
Eje&ment. I Parſon of his Rectozp : The Cale appeared to be this, A Parſon made a Leaſe 
TIA of his Kectozy to one foz thꝛer pears, aud ſo from thai years to thꝛæ years, and ſo 

ftom th2ee years to thꝛe years, duringhis life. 8 
The whole Court clear of Opinion, that this is a god Leaſe fo2 twelve years, 
Dodderidge' Juſtice. If he had ſaid, and ſo from the ſaid ther years, foz thi& 
years, this had ben a Leaſe but foz nine pears, but the ſame being, as befoze is 
expꝛeſſed, it ſhall be a good Leaſe foz twelve pears. | 
28 H. 8. Dyer, Ser foz this in 28 H.. Dyer, fol.2 4, and Plowdens Commentaries, f.27 3. b. bottom, 
* 24. BS. by Brown and Dyer, in Say and Fullers Caſe. 


_ 


Kwowl & Al. Plaintiffs againſt Harvey Defendant. 


o 
A Prohibition, ]Þ? a P2ohibition, the Caſe-appeared to be this: A Uicar lops and cuts down 
K rf T imber-Tres growing in the Church⸗ yard: The Church-wardens hinder him 
zl ce carriage of the ſame away, and they being in trial of this ſuit: The Church- 
wardens by cheir Council, moved the Court foz a P2ohibition to the Uicar,to ſtay 
him from felling any moe, | 
Coke Chief Juſtice. This is a good cauſe of Depzivation, if he fell down Timber⸗ 
Tres and Mood, this is a Dilapidation, and by the Reſolution in Parliament, a 
— by the Law ſhall be granted, if a Biſhop fells down Wood and Tim⸗ 
* ber- res, 
I The whole Court agreed clearly in this, to grant here a Pꝛohibition to the Uicar, 
L to inhibit him not to make ſpoil of the Timber, this being (as it is called in Par- 
liament) the endowment of the Church. ; gi. 
Coke. We will alſo grant a Pꝛohibition to reſtrain Biſhops from felling the 
... Mood and Timber-Tres-of their Churches. 
A Prohibition And fo in this pꝛincipal Caſe, by the Rule of the Court, a Pꝛohibition was 
granted, &c, granted, | 5 


The 
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The Spaniſh Ambaſſador, by the name of Don Degoe Servient 
de Acuno, Plaintiff, againſt Captain Gifford Defendant. 


Nan Action upon the Caſe foz a pzomiſe, upon Non aſſumpſic pleaded, a Uerdict 
was found foz the Plaintiff ; che Caſe appeared to be this: The King of Spain 


did give unto Captain Gifford, Decem mille Ducatus monetz,foz to go foz him in bello 


againſt the Barbarians befoze ſuch a dap; the Defendant did allume and p2omile; 
that if he did not go befoze the day, he would then repay the mony 3 he did not go, 
noz pet pay the mony acco2ding to his pꝛomiſe: upon this ghe Spaniſh Ambaſſadoz, 
foz the Bing of Spain his Paſter, bzought the Action upon the Cale, and a Uerdict 
found foz the Plaintiff, 

It was moved foz the Defendant in arreſt of Judgment by Harris Serjeant, 
touching the conſideration, being in conſideration of Decem mille Ducatus monctæ, 
of the value of 5 s. 6 d. every Ducket, and doth not ſhew when they ſhall be of ſuch 
a value, fo2 they map be mo2e, oz they may be leſs, 

Dodderidge Juſtice. They are to be of this value at the time of the payment. 

The whole Court agreed in this, that the Jury may give moze oz leſs than the 
value in damages, if they will, 

Coke Chief Juſtice. I one do aſſume to pay to another Decem mille Ducatus mo- 
netæ, and every one of them to be of the value of 5 s. 6 d. this ought ſpecially to 
be averred: Mere the pzomiſe was, that if he did not go befoze the laſt day of June, 
foz the Spaniards againſt the Barbarians, then he would repay the mony : Ik he goes 
not, this ought then to be repaid within a convenient time after the day paſt, and 
he go not: No requeſt is to be made of this, neither ought the Plaintiff to ſeek 
him, but at his peril he ought to pay this without any requeſt, 

If one do pꝛomiſe to pay ſo much at his coming from Rome to another, he ſhall 
have a convenient time to pay this after his return from Rome, and this payment 
is to be without any requeſt 3 here the Caſe is upon Non aſſumpſit pleaded, and a 
Uerdic againſt him, that he did aſſume & una lex alienigenis & indigenis : And 
therefoze by the Rule of the Court, Judgment was given toz the Plaintiff, and x 
Capias granted to take the Defendant, 


Termin. 


Part III. 


Termino Paſchæ, 


14 Jac. Banco Regis. 


Randal Cook. Plaintiff againſt Matthew Lancaſter 
fendant. 


Entred Termin. Trin. 13 Jac. B R. 
Rot. 80. 


we an Action upon the Caſe, upon an Aſſumpſit, foz the delivery of Cozn ; 
— 5 aſſumpſit pleaded, a Trial was had, and a Uerdic given 'foz the 

inti ä ä 
Richardſon Serjeant moved the Court ſoz the Defendant in Arreſt of 
Judgment, ſoz a variance between the Writ of Niſi prius and the Recozd, in mat⸗ 
ter of lubſtance, and not amendable, being the day of the Aſumpſit, which was 
fuch a day. to Ja in the Mrit bf Niſi prius, and in the Declaracion upon the 
Reco2d, laid to be ſuch a dap, 11 Jac. and the party that made the pꝛomiſe was dead, 
and this Action is bzought againſt the Executoz3 this miſtake is matter of ſubs 
ance, and ſo not amendable, foz by this m the verp matter is altered; any 
to this purpoſe is the Caſe fn 11 H. 6. fol. 11. zn Debt againſt J. S. Pusbandman ; 
there they were at Iſſue, whether he was Hus bandman oz Mercer, jour de brief 
purchaſe : In the Mrit vf Niſi prius foz trial of this, ( jour de brief purchaſe ) was 
omitted, and not amendable, becauſe matter of ſubſtance, and therefoze a Venize 

facias de no novo was there awarded. 

And this is not like the Caſe that is in 9 Eliz. Dyer, fol. 260. placito 24, & 25. 
in-a Mrit of Partition by Wotton againſt Anthony Cook and Temple, who aps 
ared 3 Temple confeſſed the Partition, Cook conveped Title in ſeveralcp to the 
le Land: there in the Reco2d of Niſi prius, this od ( Anthonius) by negli⸗ 
gente of che Clerk of the Treaſury, was omitted in the joynder of the Jflue 3 this 
was there amended, being but a meer miſpziſton, (054 ' 
Cole Chief Juſtice. I the Niſi prius vary from the Roll in a thing which vach 
nter and change the Jflue, it is plain that this haH not be amended + Eut times 
ite not always matters of Tubſfanice; but in the pzincipal Cale here, the ſame is 
matter of ſlubſtance, and ſo not amendable. N IK Ji 
Paſch. 20 E 3. Fitz. tit. Amebdments, placito 67; a gion Caſe upon the ſame 
bilerence, where it is matter of ſubſtance, and where not: Jf matter of fubſtance; 
then the ſame is not to be amended. ; 
It hach biex-taken,. that ik one do bzing an Action of Treſpaſs, foz a Treſpols 
e 1 Mai) and this was done 3 Mai), that this had been 5 material matter to o_ 
aft 


1 Bo Rep. 383. 
1 Ro. Abr. 202. 


* 
M's 
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all to be bad, but as to this, J think that in this Caſe the day is not material, as 
matter of ſubſtance, but the ſame ſhall be good, if it be fo, that in ſuch Tales he 
hath good cauſe of Action befoze his Action bzought ; and ſo it hath ben often times 
adjudged, Pere in chis pzincipal. Cale, there is another matter which is material, 
and makesg-the mattex ban 7 du i 

Here it is. Randulpho fog Randall, where. there is not aby Englich nanie foz Ran- 
dulpho, there is Ranulphus foz Randall, and Randulphus foz Rafe; but Randulphus 
is not god: and when J was a Pleader, in an Action of Debt upon a Pond, in 
3 ſuch a Caſe here, Non eſt factum pleaded aud avojded, foz this cauſe only, (of Ran- 
A dulphus) foz Randall; here in thts pzincipał Caſe, the day is a material part, and 
| makes an alteration of the Uerdic, And therefoze by the Opinion of the whole 
udgrhent Court, this is not to be amended ; and foz this cauſe, by the Rule of the Court, the 
ayed per cu. Piaintiſfs Judgment was ſtaped. 


rian. 


Bagge Plaintiff againſt Slade Defendant. 
Entred Mich. 11 Jac. B. R. Rot. 872. 


A Writ of N a Writ of Erroz to reverſe a Judgment given againſt him in an Action upon 
Error. the Caſe foz a pzomiſe, In the Town ⸗Court of Yevell, in Comitatu Sommerſet. 

- N The Err affigned and inſiſted upon was this, becauſe there wanted a good couſi⸗ 
| detatian to raiſe the pzamiſe, and ſs no cauſe of Action. 
* Coke Chief Juſtice. The Caſe was this, Two men were bound in a Fond foz the 
Debt of a third man the Obligation being fozteited, ſo that they both of them 
2 were liable to pap this the Plaintiff here in this Wric of Grroz ſaid to the other, 
pay pou all the Debt, and J will pap peu che mapety of this again, the which he 
paid accozdingly, and ſo made his-requeſt to have a-repayment made to him of the 
mopety accozding to his pzomile, which to do he refuſed 3 upon this he bꝛought his 
Aaion upon the Cale againſt the Plaintiff upon his pzomile 3 and upon Non Al- 
ſumplit pleaded, he had a Uerdic and Judgment; and upon this Judgment a Writ 
of Erroz was b2oucche. In this Calt, and in che Declaxacion, there is a good con- 
ſideration ſet fozth 3 the parties own contrac here ſhall bind him, he hath no remedy 
foz the mony paid, but. when this is paid, here is a good Aſſumpſit grounded upon 
a good conſideration foz repayment of the moyecy by che Plaintiff, 

Haughton Juſtice. Notwithſtanding this Contras, he is ſtill leaſt in danger of 
the firſt Fond. 14 5 
i Coke. J have never ſeen it otherwiſe, but when one dzaws monp from another, 
. that this ſhould be a good canſideration to raile a pzomiſe, © |, , 
5 Dodderidge Juſtice, If the konſideration puts the other to charge, though it be 
no ways at all pꝛofitable to him who made the pzomile, pet this ſhall be a god cous 
ſideration co raiſe a pzomile, | | -ok 

Coke agred with him herein: Alſo if a man be bound to another by a Bill in 
1000 l. and he pays unto him 500 J. in diſcharge of this Bill, the which he accepts 
of acco2dingly, and doch upon this aſſume and pzomile to deliver up unto him his 
ſais Bill of 10001. this 500 J. is no ſatisfadion of the 1000]. but pet this is 
good and ſufficient to make a good poiſe, and upon a good couſiveration, becauſe 
de hath paid mony, (S.) Five hundzed pound, and he hath no remedy foz this 
again. | 
— matter was moved, that che entry of the Judgment was not * 
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the ſame being in this manner, (S.) Ideo conſideratum fuit, adtunc & ibideni, hic ad 
candem Curiam, quod prædictus querens recuperet. 

The whole Court agred this Judgment to be well entred; and that the conſide- Judgment af- 
ration here is good and ſufficient to raiſe the pꝛomiſe, and accozdingly the Rule of firmed: 7 
the Court was, Quod judicium affirmetur. can. 


Sir 7ohn Brett Plaintiff againſt Cumberland 
Defendant. 


Entred Trin. 13 Jac. B. R. Rot. 1496. 


Nan Action of Covenant, foz not repairing of certain Pills to him demiſed fo} ,, , gion ot 
term of years. The Caſe was this, (S.) Queen Eliz. was ſeiſed of theſe Pills, Covenant. 
and 10 Julij, 26 Eliz. by her Letters Patents, ſhe made a Leaſe of theſe Pills foz 1 Ro. Rep. 389. 
31 years unto William Cumberland, in which Letters Patents there was this clauſe C0. Ju. 355- 
(S.) foz him, his Crecutozs and Aſſigns, to repair the ſaid Pills, and to leave — 

them ſufficiently repaired at the end of his term; afterwards this reverſion came 
to the Bing, who did grant this unto Six John Brett and his Wife, and foz bzeach 
of Covenant, upon the clauſe in the Letters Patents,foz not repairing of the Pills, 
the Yusband alone bzings this Acton of Covenant. 
Upon a demurrer, the matter came to be argued, and the points inſiſted upon to 
be opened. 
.— Points moved in this Caſe. (S.) Points iu the 
1, Firſt Point, The Patent of the Leaſe was to have the ſame from Mich. fol- Calc, 
lowing, and doth not ſay in the Letters Patents when chis Leaſe ſhould begin; 
It appears, that the next day after he entred by vertue of che Leaſe, ſo that this 
was to begin at Mich. he entring the day after, as it was urged, 
2, The ſecond Point, Whether theſe wozds having no erp2eſs wozds of Cove- 
naut, ſhall be taken foz a Covenant Jt was urged, that theſe wozds in the Let- 
ters Patents ſhould be taken foz good Covenant, without exp2eſs wozds of Cove 
nant, foz that every party to the Letters Patents ſhall: be bound, as well as if the 
ſame had bien by Jndenture, to this purpoſe is 4 Mariz Dyer, fol. 150. a Leaſe ſoz 4 Maria Dyer, 
life is made by Indentute, in which there are theſe wozds (S.) Proviſum eit quod, fol. 150. 
if the Leſſee dies within the term of 60 years next enſuing, that his Crecutozs and 
Aſſigns ſhall have this as in the right and title of the Leſſee, pro termino totidem 
annorum, as ſhall amount co the number of 60 years from the date of the Inden⸗ 
ture, there held by the Court, that this is but a Covenant, and no Leaſe ; and ſo 
is 40 E. 3. fol. 5. ſub conditione, taken there foz a Covenant and not a Condition; 4 E. T3 
and becauſe the matter here is to be done at the end of the term, that in this Caſe ; 
this ſhall be a Covenant, being an agreement. 
- 3+ The third Point, Whether an Action of Covenant lies, wichout ſealing of the 
Counterpart Jt was urged, that an Action of Covenant well lieth, and co this 
purpole was cited the Caſe of 38 E. 3. put by Knightley, in 28 UH. 8. Dyer, fol. 13. 48 E. 3. cite 
placito 66. and ſo it is alſo in the Book at large, a Feoffment made by Deed, with 28 Hl. 8. Dyct, 
divers Covenants, and one of the Feoffes ſeals this, and the other not, but vet octu⸗ ( 13. Kc. 
es and ſurvives, adjudged, that he ſhall be bound by the Covenants, and ſeal of 
Companion, Pz. Litcleton alſo hath the ſame in his Chapter Ot Conditions, fol. :;:t/eror, gre, 
$8, placito 374. An eſtate foz life made by Indenture, the remainder over, upon 
tertain con dit ions, Tenant foz life puts hs ſeal to part of the Jndenture, and dies; 
he in remainder enters by fozce of the remainder, he is bound to perfozm the cons 
2 dittons 
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ditions in the Indentures, as well as the Tenant foz life, and pet he never ſealed, 
59 E. 3.fol.22, and lo is 59 E. 3. ſol. 22. the reaſon is, betauſe he takes by the waiting in which the 
Covenant is compziſed, and therefoze he (hall be bound by the Covenant. 

4. The fourth Point, The Action of Covenant is here bzought by the Pusbany 
alone, without his Wife z whether this be well bzought, oꝛ not: It was urged, that 
this Action is well bꝛought by Pusband alone; foz in all Caſes where the thing to 
be recovered, is in the power of the Pusband to make a pꝛeſent diſpoſition thereof, 
in ſuch a Cale he may bzing the Action in his own name, without his Mile; upon 

37 Aſſiſar· pla- this reaſon is the Caſe in 37 Aſſiſar. placito 11. the Yusband without his Wife ſhall 
cito 11. ſue to the King by Petition, becauſe he map make diſpoſition of the thing ſued foz, 
which he had in right of his Mile; to this purpoſe is 2 H. 4. fol. 7. 38 H. 6. fol.3. 
— &4E; fol. 
: Coke Chief Juſtice. Nou ſhall ſeldomtimes ſ& Leaſes by Jndenture, made by the 
King, but by his Letters Patents; this is a Covenant here by agreement, 38 E. z. 
in the Bok at large befoze remembzed, though not ſealed the Counterpart, pet a 
Covenant. f 
As to the later Point, The Yusband alone map well have this Action, oz if he 
37 Aſfifar, fo will; he may joyn his Mike with him, 37 Aſſiſar. the Hus band alone may have an 
Ejetione firmæ; the Pusband hath a term in right of his Wife, he is ouſted of it; 
he bzings his Action, and recovers the ſame again, and hath his Judgment; how 
ſhall he be now poſſeſſed of this: He ſhall Have it ſtatu quo. 3, 

In this pzincipal Caſe, J hold it to be a very ſtrong Caſe, that the Action of 
Covenanc here bꝛought by the Husband alone is well bzought, though the intereſt 
in the reverſion was in him and his Mike, and there are expzeſs Bos in the point, 
that he may either joyn his Wife wich him, oz bzing the Action alone. 

Dodderidge Jultice. This is to be obſerved fo2 a rule, (S.) That which the Puſ- 
band may diſcharge alone, and of which he map make diſpoſition to his own uſe. 
— 1 of this, he may well have an Action in his own name without 

is Mike. SEP = 

Coke agreed herein, That this is a true and a god ground, 

Haughton Juſtice. Here he is to have the Covenant of an Aſſignee of the Revers 
ſion, and this was aſſigned to him jopnely with his Wife, and they are Aſſignees 

. ; - the Eſtate, and foz chis cauſe the Wife ought to be jopned with him in this 

. anion. 

* Dodderidge. Ye map joyn her wich him in the Action if he will, oz ſever, And 

| | the Action, as it is here bzought by him alone, is well bzought, and that alſo be- 
cauſe he only here is to have all the pzofit, and therefoze this Anion bzought by 
him alone is well bzought. 

Coke agreed with him herein, and this to be foz a Rule obſerved, that where the 
Pusband is to have the ſole pꝛofit of that which is to be recovered, and may him⸗ 
ſelf alone diſcharge this, there foz recovery of this, the Pusband alone may have 
his Action, as here in this pzincipal Caſe he hath done, and the Action of Covenant 
here by him bzought, is well bzought. If Baron and Feme do joyn in a Leaſe of 
the Land of the Wife, rendzing rent, the Yusband doch releaſe the rent, and dies. 

29 E. 3. Whether this be gone, oz not : by 29 E. 3. the tent is not gone. 

The whole Court (except Haughton) did hold it as a ſtrong Cale, that the Adion 
of Covenant bzought by the Husband alone, wit hout his Wife, was well bzought ; 
— becauſe Haughton of this dubitavit, therefoze it reſted upon a Curia adviſare 
vult. . 

Afterwards this Cauſe was moved again, and it was urged foz the Defendant, 
that there is no time limited when the Leaſe ſhould begin, being à Feſto Sancti Mi- 
caelis Archangelis, without ſaying adtunc proximi ſequen. 

The Court over-ruled this, being of no fozce 3 and it being alledged to be by 
fo2ce, where he entred the next dap, | A 
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It was then urged, that this Action by the Husband alone, without his Wife, 
was not well bought, this being upon the Statute of 32 H. 8. the Aſſign# of the 
Hing to have an Action of Covenant, and they are both of them Aſlignes of the 
Eſtate; and therefoze to joyn in the Action, | | | 
Coke Chief Juſtice. Ik one grants the Wardſhip of a Ward unto a Femt, it is 
adjudged, 29 E. 3. f. 48. in Simkin Simons Caſe, put in Spencers Cafe, 5 pars, f. 18. 
that the Yusband ſhall have an Action of Covenant. And ſo it is alſo very clear, 
that if a Bond be made to Baron and Feme, the Pusband alone foz this may have 
an Action of Debt, and this doth induce me to be Ntrongly of this opinion, that 
this Action of Covenant here is well bzought by the Pusband alone, 

Haughton Juſtice. It the Caſe had bien, that an Anion by Statute Law had been 
given unto the Husband and Wife, they ought to joyn in the Acton, and here they 
are both of them Aſſignees, * | 

Coke. This is foz a Rule,where the Pusband alone may have an Action, and the 
damages to be recovered, he ; to have them, there he alone may have an Anion 
of Covenant, oz Debt on a Bong. | | 

But in all perſonal matters, to joyn his Wife with him, yet the baron ſole may 
in ſuch Caſes releaſe. Keg 

Haughton. Jn an Action of Matt, in the tenuit, he is to joyn his Wife with him; 
pet he recovers only damages. 

Coke & Dodderidge. This is in the realty; and locum vaſtatum is there alſo to be 
recovered, and therefoze they are to jopn. 

But here this Covenant is at the Common Law, and an Aſlignæ may have be- 
nefit of any Conditions and Covenants at the Common Law; and the difference 
in chis will be between a Leaſe foz years and fo; life; in the laſt, the ſame is void⸗ 
able, and there pꝛivies only are to have of this advantage. | 

The whole Court (except Haughton) were clear of Opinion, That the Action of 


ſo the Rule of the Court was, Quod judicium intretur pro querente; 


Witt Plaintiff againſt Buck Defendant. 


32 H. 8. 


26 E. 3. £48; 
uc. 


Covenant here was well bzought by the Pusband alone, without his Wife 3 and 1p" for 


he Plaintiff, 


per Curian, 


| 1 ** a Piohibition upon the Statute of 2 E. 6. cap. 13. the clatife touching barren Prohibicion 


and heach ground, of which, after Jmpzovement, no Tythes to be paid during upon the Sta- 
the ſpace of ſgven years after the Jmpzovement ; foz the P2ohibition, it was ſhewed ** of 2 E. 6. 
by Lrotman, that this Land fo; which the Parſon libelled foz Tythes, was marſh * Rep. 354 


and ſandy Land,and covered wich falc-water,ſo that time out of mind no Gzaſs had 
bien there known to grow, noz/any pzofit at all made of this, until now of late time, 
by and with the great coſts, charges, and induſtry of the Tenant; this ground had 
ben lately gained from che Sea,and from its overflowing, by repairing and making 
new Banks ann Dea-walls, and by fontinual repairing of them, and ſo he had now 
converted the ſame into arable Land, whereby he had Cozn, and of this Land the 
Parſon libelg fog Tythes in the Spiritual Court; and upon this matter thus ſhews 
ed, a Prohibition pꝛaped, being to be diſcharged from payment of Tyches foz this 
ground foz ſeven years this Statute being thus made foz the encofiragement of 
Tenants to make impꝛovements of their Lands, | 
Coke Chief Juſtice. It was reſolved in one Farringtons Caſe, upon this Sta⸗ 
tute of 2 E. 6. That Mod ground is not barren ground within this Statute, this 
was there adjudged in point, that if one do ſtock and grub up Wood ground, — 
| . ter 


——— 
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after converts this into arable ground, he hath by this meliozated his Land, but 
this with great coſt and labour, pet he ſhall pay Tythes foz this ground pzeſently; 
foz that Peath and barren ground, intended to be within the Dcatute,the ſame ought 
to be ſuch Land which is ſuapte natura ſterilis, and barren, 

Dodderidge Juſtice. A ſalt Marſh, if this be fenced, and ſo. made good Peadow, 
clearly he ſhall pay Tythes of this pzeſencly 3 pet befoze this was ſo fenced and 
made firm, no. Tythes were to be paid of this, 

Coke. The like of Dogs, (juxta Greenwich) they are at great coſts and labour, 
and that continually to keep and uphold this, yet they are to pay Lythes foz this; 
here it appears unto us, this to be very good Land, but all the charge is, in the 
gaining and defending of this from the overflowing of the Dea (this Land ſhall be 
out of the Statute, out of the clauſe of diſcharge foz ſeven years, notwithſtanding 
this charge the Tenant hath ben at in gaining of this Land from the Sea) foz to 
have this to be within the Statute, and the clauſe of diſcharge, this Land ought to 
be ſuapte natura barren, which here it is not, but by accident, by the overflowing of 
the Dea thereon, &! 

Haughton Jultice, This Land, if the ſalt-water came not upon it, though it be 
* yet have bozn god graſs without any labour, foz this is very god Land 
of it lelk. | 

Coke. If a mans Land be overflown foz two, thz&, oz four pears, during this 
time the Parſon can have no Zythes here; but if he afrerwards regain this his 
Land from the overflowing, though this be at his great charge and labour, and this 
afterwards by his induſtry bears Gzaſs oz Cozn, he ſhall pay Tythes of this, to; 
this barrennels, as here in this Caſe,is not ſo of it ſelf, but by accivent. | 

The whole Court agreed in this, That by this Statute barren ground is ſurh : 
ground as will not bear Cozn of it ſelf, without very great coſt in the extraozdinarp 
manuring ok it. ä 

Fut if the ſame will bear Cozn without any great labour and manuring (but 
ouly with charge in regaining of it from being overflown) he ſhall pay Tythes foz 
this p2eſently, foz the ſame ought to be ſuapte natura barren, oz elſe the ſame ſhall 
not be within this Statute, and the clauſe of diſcharge : Foz if one do gain Land 
from the Dea, which afterwards bears good Cozn, of this he ſhall pap Tythes. 

The whole Court alſo agreed in this, That if one do gain Land from the Sea, and 
that by his great coſt, and he afterwards turns this to arable Land, fo? this he 
ſhall clearly pay Tythes, notwithſtanding his coſt, and notwithſtanding that time 
out of mind no graſs had been there growing, yet becauſe the ſame is not barren 

Land of it ſelf, but only by accident, (S.) by reaſon of the ſand and ſalt-water flow- 
ing over it, therefoze ſo ſoon as this ſhall be regained and ſowen with Cozn,Tythes 
ſhall then pzeſently be paid foz this Land, foz this Land bears good Cgzn, being res 
gained, and that without any marling, oz any great coft in manuring of the ſame, 
which pzoves evidently that this is not barren ground within the ſcope, intention 
and meaning of the ſaid Statute, by which the lame ought to be ſuapte natura bars 
ren, oz not within the Statute. | | | 

And in all this the Court agred clearly, and therefoze the Caſe appearing to be 
thus, that this is no ſuch barren ground within the Statute, as ought to be dil- 
charged from payment of Tythes, but Tythes ought to be paid foz the ſame, and 

that the Parſon had juſt cauſe to ſue there foz his Tythes, and ſo a Pꝛohibition de⸗ 


nied by the Court, 


Lady ] 
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Part III 


Sit Harbert Crofts Plaintiff againſt Brown 
Defendant. 


the Caſe fot 


I N an Action upon the Caſe bzought foz ſcandalous wozvs, ſpoken by the Defens Aion upon 


dant of the Plaintiff z upon Non culp. pleaded, a Uerdict was found foz the 
Plaintiff : It was moved foz the Defendant in arreſt of Judgment, that the wozds 
ſpoken were not.actonable, 0 
The words being theſe, Sir Harbert Crofts kepeth men to rob me, (the truth 
appeared to be, that the Defendant was robbed, and that by two of Sir Harberc 
Crofts men,) and upon this he ſpake che words (but doth not ſay, that he did kep 
them to do lo.) A Caſe was tited, where Sir John Harper was Plaintiff againſt 
Sir Francis Beaumont, in. an Action upon the Caſe foz words, which were, That 
Sir Francis Beaumont ſhould come to the Houſe of Sir John Harper, and that he and 
his Dervants ſhould go about to kill him, and that he did maintain them; but did 


not ſay, chat he did ſo, to the fatne intent, noz that any thing was done: Upon 


_ in Arreſt of Judgment, it was adjudged, that theſe wo2ds were not activn- 
Ab k. 9 | 
It was urged by Coventry, That theſe woids ate actionable, and to this purpoſe 


words. 


divers Caſes remembzed which are put, Coke 4 pars, fol. 16. b. in Æton and Allens Coke 4 parz, 
Cale, as the Lady Cockeins Cafe, being my Lady Cockein offered to gide poiſon to “c. 


dne, to kill the Child in her Body; and the Caſe of Tibbots there remembzed, 

The Court agreed this to be ſo, foz there an ad was dene. | 
Coke Chief Juſtice, We will not give moze Tavout unto Actions upon the Caſe 
fo2 wo2bs, than of neceſſtry we ought to bo, where the wozds are not apparently 
ſtandalous, theſe Actions being now tw frequent, bat they were not ſo in fozmer 
times, fo2 from 1 E. 3. unto 5 E. 3. there are not the Aciqns upon the Caſe fox 
ſcandalous wo2ds. 

Here in this Caſe the wozds are very barely laid, (S“) Pe keeps men to tob me, 
Infidiator viatum. 3 | 

In ancient time, by the Law, voluntas reputabatur pro facto, 3 E. 3. one lay in 
wait to kil! another, and upon reſiſtance hurts him, but doth not kill - him; this 
was Felony dy the Common Law, and ouſted of his Clergy 3 there it was once a 
Felony, but now the Law is dtherwiſe, a fad is requiſite to be done; an overt ac 


makes Felony at the Common Law: And this which-is Treaſon at this day, with 
un overt ac és Felony at the Common Law. l 


But here i this pyincipal Cafe there is no at bone, ub wap⸗laying, no'overt ac; 
here it is to be intended his keeping of them to be lawful, (to rob me) this is but 
an intent, ng at which is not —.— at this daß, and therefore not agtenable: And 
un intent without an att te not puniſhable by the Law, as it is reſdivey in Ron 
and Allens Cale befoze remembzed⸗ 6 2 IT 

If one ſaith of another, You have murthered J. S. who is ſtill living, theſe wozds 


yet thele are very vad words. 


And lo ir bas reſolved. in. 39 Ekx. in the C. B. between Snag and Gee, in an Hill. 3 Elz. 
Action upon the Caſe fo wozds, being, Thou haſt killed my Life, aud ft appeared © B. Kc, 


that his Wife was then living, and adſudged not actionable, Coke 4 pars fol. f C, a. 

- Haughton Juſtice. If the wo2vs were, "ſitch a one did hire a man to rob me, theſe 
woids would be actionable ; but as the wozds are laid co be in this pꝛintipallp, J 
doubt whether they be actionable, a 


Coke 0 
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424. 5 
Bridg.Rep, 39- 


not actionable, and ſo by the Rule of the Court, Judgment was arreſfeo, 


— — 


Coke. In the Caſe laſt put, there it is very plain that the wozds are actionable, 


ſoz there an act was done by him, but not ſo here in this Caſe. 


Curia. The reaſon, De ſcandalis magnatum is upon another ground, foz that by 


reaſon of the wozds ſpoken, they bzing them hereby in odium. 


The whole Court was of Opinion againſt the Plaintiff, that theſe wozds are 


Alen Plaintiff againſt Vedzewood Defendant. 


9 * 

1* an Action of Covenant, foz not perfozming of certain Articles agreed between 

them accozding to the Covenant; one Article being, that the Defendant did 
covenant to make a Leaſe to the Plaintiff, oz to his Aſſigns, foz thze lives, as he 
ſhould name: Ye nominated himſelf and two others; the Detendant refuſed to 
make the Leaſe, whereupon the Action bzought, | ; 
| George Croke foz the Defendant demurred in La. upen the Repfication, be- 
cauſe that no ſufficient bzeach was aſſigned by the Plaintiff: The Leaſe to be 
made to him foz thzee lives, which he ſhould nominate, ſo that he himſelf ought to 
be one of the Lefſes, and to have the ſole intereſt. ET 

Coke Chief Juſtice. To him oꝛ to his Aſſigns the Leaſe to be made, theſe to be 
ſuch as he ſtould name; the point here is, Whether he hath here an elegion to 
make the Leaſe to him, oz to his Aſſigns? it had been otherwiſe clearly, if it had 
been to be made to him and to his Aſſigns, but here he path an elenion to him 
given, to whom he will make this Leaſe, as if you arg to make a Leale to me, oz 
thzee which J fall name. | 

They being in doubt, whether there was a Leaſe then in eſſe, oz not; therefoze 
fo2 this there was an Article, that if there was a- Leaſe in eſſe, then at the end of 
this, he was to make the Leaſe to him, oz to his Aſſigns foz thzee lives; and if 
no Leate was then ig eſſe, then by another Article he was to make this Leale ac the 
time pzefired, - * ; 

It was urged, that this-Leaſe ought to have been made to Edw. Allen, and 
ſuch thzee lives as he ſhould nominate, foz that ex præcedentibus & conſequentibus, 
a-Deed ought to be conſtrued 3 and tg this purpoſe is 14 E. 3. Fitz. tit. Debt, pla- 
cito 138, If one be hound to grant a Rent, he ought to grant this befoze Michaelmas 
dap, X a 

Ik a man be bound to make a Leaſe befoze the Feaſt of the Annunciation, to ſuch 


a one as the Obligee ſhall name, he ought to name befoze our Lady-day : Alſo he 


is to nominate thee perſons, he ought to nominate them, and to ſap, that they 
were upon the Land ready to receive the Leaſe, being a Leaſe foz thzee lives, as it 
was urged, . , 

It was alſo, urged, that he was to make ſuch a Leaſe, as by Coungil was to be 
adviſed, this ought to be by the Council of him who was to have the Leaſe 3 this 
appears not to be done, noz any good nomination made, and ſo the Replication not 


good. | 


It was urged foz the Plaintiff,that here he did nominate himſelf and two others, 
foz the Leaſe to be made to them; the Defendant refuſed to make this Leaſe, and 
foz this bzeach the Action bzought,* , ; 

As to the Exceptions taken to the Replication, (S.) 1. That the requeſt is not 
laid to be in time: This is made purſuing the Agticles of Agreement, and ſo made 
in due time. 


A 


Second 
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_ - Hecond' Exception, That the Aſſignees ought to be upon the Land to take the 
Leaſe ; this is not to be ſo, the requeſt is to be where the Defendant is, ng place 
noz time being appointed; and ſo ic was here; he bzought the Aſſignees with him 
when he made the requeſt, he ought then pꝛeſently to have made the Leaſe, his ad 
being the next, he ought to have gone to the Land, and if they came not to take 
the Leaſe of him, then he had been excuſed; but if he goes not co the Land, this 
ſhall be a bzeach, 

To this purpoſe is 22 E. 4. fol. 43. A man is bound that a Stranger Gall eu- 
feoff the Obligee befo2e ſuch a day, he ſhews that the Stranger was upon the Land 
ready to make the Feoffment, and the Dbligt came not to take it; ſo that he 
which was to make the Feoffment at his peril, ought to attend there to make it, 
becauſe he is to make the Cſtate ; ſo here the Defendant upon requeſt made unto 
him, ought to go to the Land, to be there ready ts make this Leaſe, 

Coke Chief Juſtice. The time, of the entry and the woꝛds here are material: It 
no Leaſe in poſſeſſion, then to enter by the Articles at the Feaſt of the Arinuncia- 
tion ot our Lady, which ſhould be Anno 1612. 

This is the Point. The Covenant is to make to pou, oz to your Aſſigns a Leaſe; 
&c. and to enter at our Lady-day next enſuing, and this is to be done upon requeſt ; 
it is to be to you, 02 to ſuch as pou ſhall name, and mony to be paid foz rent, and 
20 |. to be paid at the Entry foz a Fine oz Jn-come 3 this is to be done by the 
Leſſee co the Leſſo2,and this is as much as that the Leaſe ſhould be made befoze this 
Feaſt, and that you ſhould name the perſons to take befoze this time; but here 
you let the Lady-day paſs, and two months after you nominate the perſons, and re- 
queſt the Defendant to make the Leaſe, the which he refuſed, whereupon this 
Action is bzought. | 

Here the Plainriff who ought to have the Leaſe, hath not done well; if the 
other ſhould make a Leaſe after the time paſt, this would be pzejudicial co him, foz 
he ought to have 20 l. given unto him at our Lady-day, being the time pzefired foz 
his Entry, 

As touching Cromwel and Androſe Caſe, J heard that argued in the C. B. being 
then a Repozter there. , | 

If one be bound to grant to another an Advowſon, he hath time to do it during 
his life, if the other do not haſten it by requeſt; but if it fall void, then he ought 
to grant it pzeſently, foz it is now a fruit fallen, and if it ſhould be otherwiſe, it 
ſhould be p2ejudicial co che other party. 

And ſo if one be bound to grant a Rent to another, he ought to do this befoze 
the Rent-day come. | 

Jn this p2incipal Caſe here, you are confined to nominate befoze the Feaſt of 
our Lady-day. 

As to the other Point, (S.) the Leaſe to be made to him, oz to his Aſſigns, oz to 
pay to one, oz to his Aſſigns. | 

The Law will never hunt foz an Aſlignee in Law, where there is an Aſſigns 
in fait. A man doth Covenant to make a Leaſe to you, oz to ſuch as pou ſhall name, 
you nominate ſuch to go to the Land, and afterwards in time convenient to make 
the Leaſe: Af one doth Covenant to make a Feoftment in Fe to another, chis 
is to be done upon notice; here the Leaſe is co be made upon the nomination of 
the parties to take, where a time is ſet down foz the Entry, as in this Cafe; the 
— ought ts be befoze this time, and the Leaſe to be made allo befoze the 
time, | 
As to the other Points moved, they come too late, this matter being very ſtrong 
againſt the Plaintiff, 3 

Croke Juliice. This is a very ſtrong Caſe againſt the Plaintiff ; when is this 
20 l. Jn-come to be paid? at our Lady-day, when the Entry is to be by vertue of 
the Leaſe, this Leaſe is to be made befoze.(o that the Plaintiffs requeſt to have the 
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Leaſe made after the time paſt, this requeſt comes too late. As to the other matter, 
(S.) The Leaſe to be made to him oz to his Aſſignees, the Leaſe is to be made 
by Covenant. Ye may name all at the firſt that are to take, foz that fruſira fic per 
plura quod fieri poteſt per pauciora, the intention here was, that Edward Allen was 
to take oziginally; here the requeſt to have the Leaſe made comes too late, and ſo 
no bzeach of the Covenant by the Defendant, 

Dodderidge juſtice. At the firſt it was indifferent to him, whether the Leaſe was 
made by him fo2 the life of thze, oz to ſuch thze as he ſhould name; it might be 
to himſelf, and to two others, 02 to thꝛe others, which he ſhould name, 

As to the other matter, he agreed in opinion, foz that if he ſhould make the 
Leaſe after the time paſt, he ſhould by this loſe his 201. abſolutely: No entry being 
at our Lady-day, if the Leaſe had ben made afterwards, he could by no means 
have. his 20 1. and therefoze he was not bound then upon this requeſt after che 
time to make the Leaſe 3 the Plaintiff onght to have had the Leaſe dzawn in time, 


and to have tendered the ſame unto him, which was not done in this Caſe; and the 


refuſal here by the Defendant to make this Leaſe upon the Plaintiffs requeſt, after 


the time, is no bzeach of Covenant, and ſo the Plainciff had no cauſe of Action. 


Coke. The Leaſe was to be made, as it ſhould be adviſed by the Council of — 
not deviſed, but to be as effectual as might be adviſed by Council, and this to be ta 
Edward Allen and his Aſſigns; he was to enter at our Lady-day, and then to pay 
the 20 l. the day-paſty no requeſt made foz the Leaſe till after, the Defendant then 
not bound by his Covenant to make it, foz then he had no remedy foz his 20 l. and 
fo this refuſal coming upon a requeſt, after the time paſt, is no bzeach of Covenant, 
and ſo the Plaintiff had no cauſe of Action, Judicis officium eſt ut res, ita tempora 
rerum, &c. 

The whole Court inclined to be of Opinion againſt che Plaintiff: And ſo foz 
this time it reſted upon a Curia adviſare vult. 

Afterwards this Cale was moved again, 

Coke. The Plaintiff here alledges, that the Defendant hath not made the Peale 
in June, accozding to his requeſt, if no good bzeach aſſigned, no cauſe of Acion, 
when he ſhall enter to pay the 201. that is, when he is to enter by their mutual 
agreement; and if the Plaintiff will not come, and requeſt him in due time to 
make the Leaſe accozding to their agreement, he may well pzovide himſelf of 
another Tenant 3 the Plaintiff ought to have come upon the Land, and there to 
have been ready to receive this Leaſe, and ſo to enter; and here the Defendant is 
not bound to make the Leaſe by his Covenant, until the Plaintiff do nominate to 
whom the lame ſhould be made, and this nomination and Leale accozdingly made, 
oucht to be befoze our Lady- day, being the time certain pzefired foz the doing of it. 

Haughton. This Leaſe ought to be foz thꝛe lives, and to be made at our Lady-day 
and if the Plaintiff do ſurceaſe this time, and demands of the Defendant after this 
Feaſt to make this Leaſe 3 he is not bound by his Covenant to do it, and his refuſal 
then to make is no bzeach of Covenant, to give the Plaintiff cauſe of Action. 

The Court then ſaid unto Bridgman, who was foz the Plaintiff, that the Plain- 
tiff might diſcontinue this Action, and that this would be his beft way. 

Curia. We will be of this matter better adviſed, and by che Rule of the Court, 
the matter to reſt as it is, and adviſed the Plaintiff and Defendant to make an end 
between themſelves befoze the next Term, the Court being all clear of Opinion 
againſt the Plaintiff, and in defaulc of an end, the Rule of che Court to be, Quod 
querens nil capiat per billam. | 


The 
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The KING againſt Taverner. 


Ichard Taverner was indicted, arraigned, and now tried at the Bat by a Jury r Ro. Rep 360 


of Middleſex, fog the kilting and murdering of one John Bird 3. Martij, 6 Jac. 
Angliæ & Scotiæ 42. The Endictment was taken at Hartford Aſſizes, befoze Wamiley 
and Croke Juſtices of Allize and Goal-delivery, foz the killing of him in Theobals 
Park, Thomas Mulgrave being pzeſenc, and his Decond, but fled, and ſtands Out- 
lawed. Taverner allo was Outlawed, but returned, and was taken, and Termin. 
Hillar. 13. bzought a Writ of Erroz, and reverſed the Utlary, becauſe there were 
but 14 days between the two County daps, and pleaded to the Andicment, and now 
he was tried at the Bar foz his life ; one Hughes was Second unto Bird, who was 
alſo killed; a Bother of Bird did pꝛolecute this buſineſs :- And there being a nod 
and ſufficient Jury ſwozn, he pꝛoduced his Witneſſes to pzove a fozmer Quarrel, 
and a falling out between them; upon which, and upon a mutual Challenge the 
one to the other, they joyned in ſingle Combate, in the which Bird was killed; and 
this they ſhewed, to p2ove a continuing malice, to make this Fact to be murther. 

It was further ſhewed, that the cauſe of difference between them, and of the ſub- 
ſequent Challenge was firſt by Bird, who ſent the Challenge unto Taverner, who 
did accept of it upon very fozcible pzovocartons; and then ſofit him a Letter.appoints 
ing therein the time when, and the place where they were to meet, and the Weapon 
to be ſingle Swozd, and withall ſent him a patern thereof, and te have a Second ; 
accoꝛdingly they met on Sunday in the Afternon, and there did fight 3 the greateſt 
part of the Witneſſes pꝛoduced, did ſhew unto the Jury that all che pꝛovocation 
was on the part of Bird, who ſent the Challenge, and thac Taverner would have hay 
a Reconcilemenc made betwen them, being very unwilling to fight upon ſuch a 
flight, oz rather no cauſe at all, being only foz his refuſal i pay mony unto Bird, 
which was owing by him to him, he being then minus ſufficiens to pay this, but 
pzomiled to pay him afterwards ſo ſon as he could what was due to him; this 
would not ſatisfte Bird, but he would be revenged ou him by ſingle Combate, 

The Judges perceiving the Circumſtances, the which if they only were to be 
conſidered without the Law, would make the matter much favourable on the part of 
Taverner, therefoze in this Caſe they directed the Jury as to the matter in Law, 
touching the Purther, 

Coke Chief Juſtice. It is well ſaid by one, Infelix pugna, ubi plus periculum victori 
quam victo, (S.) (Loſs of his Gods, of his Land, of his Life, and the jeopardy of 
Doul, without true Repeatance.) This J ſay foz Law, that if one only do give the 
cauſe and pꝛovocation, and ſends the Challenge, and che other accepts of it, and 
upon this they enter Combate, and he which ſends the Challenge is killed, this is 
clearly Murther in the other; foz it is not material in the Law who begins the 
Quarrel, (ſo as there was a fozmer Quarrel) and the malice ſtill continuing until 
the laſt ſtroak given; foz the difference will be this, if they are once reconciled foz 
the firſt matter, and afterwards they happen to falt out again ſuddenly, and do fight, 
and the one kills the other, this is but a Pan-ſlaughter. 

Croke Jultice agreed with him hercin, and no palliating of the matter, at the 
place by them appointed to fight, will make any difference oz alteration of the 
Cale, 

Dodderidge Juſtice. The place was here appointed by Taverner himſelf, he 
did fight upon the Sunday, having heard a Sermon in the mozning, and the Text 


was, Non occides, ſo that it is altogether fozbibden by God, becauſe that juxta 
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imaginem Dei, factus eſt homo, No lawful cauſe can there be foz one to fight in 
ſingle Combate, but only in defence of his Country oz State: Ve agred in all 
with the other. | 

Coke. This is a, plein Caſe, and! without any queſtion, if one kill another in 
fight, upon the pꝛovocation of him which is killed, this is Purther 3 here Taverner 
ſends his Weapon, appoints the place and time,foz no pꝛivate p2ovocation he ought 
to fight in ſuch a manner, fo2 it ſhall be Purther in him if he kills hint in the de⸗ 
/ fence of his Reputation, And we do all of us agree in this, that it is clearly Pur 
ther in him, notwithſtanding he kills him upon the p2ovocation of the other, and 
not on his part; where time and place is appointed, they lep upon it, and lo they 
fight, and he kills che other, we do all agrg that this-is Purther in him, 

Haughton Juſtice. Two matters are here conüderahle: 1. Whether here be any 
excuſe and extenuation of the urther, the p2ovocation being only by him that was 
killed : wherein J ſhall deliver mp opinion, and herein J agree to that which hath 
been befoze delivered, that when there is a mutual conlent to go to a place, and 
there to perfoꝛm the fight, where they come not foz their defence, but koz to fight; 
each of them carries Palice along with him, the one of them is killed, this is clearly 
Purther in the other: Da J agre herein, the Lam to be as it hath ben ſaid, 

The ſecond matter, Whether here be any clearing of this, here a day is appoint⸗ 
ed, and a place, and two days after they do met, accszding to their appointment, 
this is in diſcharge of the malice, Taverner then ſaid, that he did confeſs his erroz, 
that he did not acquaint the Judges with this matter at the firſt, to have had an 
Ozder by them taken therein; and he being ſo fozcibly urged to this by thzeats, to 
pꝛoclaim Him a Coward,and that he would kill him in ſome baſe manner, this erroz 
in defence of himſelf and of his Reputation, had cauſed him. to fall into this incon- 
venience: And he ſaid alſo, That the Rings Edict was not then extant, and that 
\ therefoze he did very much bewail his miſerable and unfoztunate chance, to be the 
firſt pꝛeſident in this Caſe, to have the Trial of Law, 

To whom the Court anſwered,Pou are not the firſt pzeſident by many-hund2eds, 
foz this was the Common Law befoze the Kings Cvin, which was but Declaratio 
juris antiqui & non Introductio novæ legis. | | 

And ſo with this direction of the Court, the Jury found the Pziſoner guilty of 
Felony and Purther, of which he was Indiged and. Arraigned, but that he had 
neither Goods noz Chattels. 

Upon demand ok the Pziſoner, by the Clerk of the Crown, what he had to ſay 
fo2 himſelf, why the Court ſhould not pꝛoceed co give Judgment upon him. 

The P2iſoner ſaid, That he had nothing further to ſay upon this. 

Croke Jultice. To the Pziſoner, you have ben Indicted foz this Fact, and 
have pleaded Not guilty, and have had a fair Trial: The Jury have found you 
guilty, wherein they have done very diſcreetly, and wich good advice and judgs 
ment, they have well weighed and purſued their Evidence: And now Taverner 
take into thy heart with ſerious Peditation, all the Erro2s of thy life paſt, Turpe 
enim eſt, bene natis, & bene educatis, male vivere, as you have ben: Now pou 
are to p2epare pour ſelf foz pour appearance at the Judgment-Seat of God 
neither good noz ill comes to any one bp chance, but by the Divine Pzovidence 
of God, as touching this offence of which you are found guilty, it is an offence 
of Elo, a crying Sin: Foz offences in other matters, Gen. 3. ver. 13. Dixit 
Deus ad hominem, Quare hoc feciſti ? But in matters of Blood, Gen. 4. ver. 10. 
The queſtion there is not, Quare hoc feciſti ? ſed dixit Deus ad Cain. Quid fecitti ? 
vox Sanguinis Fratris tui clamat ad me de terra. No anſwer to this could be made, 
no excuſe, (in defence of his Reputation) as here hath been made, but this 
is no excuſe, this matter is pꝛoletuted, and ſo now to be puniſhed, ut poena ad 
paucos, metus ad omnes perveniat, foz this offence of effuſion of Blood, no o_ 
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leſs ercuſe can ſerve ; Cain anſwered to Gods queſtion of ubi eſt Abel, Frater tuus ? 
with a Neſcio, Nunquid cuſtos Fratris mei ſum ego? Homo homini Deus, non lupus, 
None of theſe will ſerve his turn, but O quid feciſti ! Inſcelix victoria, where 
moze damage comes to him which. doth overcome, than unto him who is vanquiſhed ; 
his puniſhment is ſecret, inter pontem & fontem, he may find mercy : But as to 
the Purtherer, Quid feciſti foꝛ him: vox Sanguinis Fratris tui clamat ad me, &c. male- 
dictus eris ſuper terram & proſugus eris, ſuper terram, The civil Swoꝛd of Juſtice 
hangs now ſhaking over pour head, Judicia Dei ſæpe ſera ſemper certa, as one well 
oblerveth, lod it is a crying Sin, the which doth pollute the Land. 

The Dbſervation of the Barbarians, out of the light ef nature, was admirable, 
where ſ&ing a man to eſcape one danger, and to have another overtake him, as 
St. Paul, Acts 28. having eſcaped the danger of the Sea, upon the Land a Wiper 
faſtened on his hand, they cenſured him pzeſently, ſaying, He had pꝛovoked God, 
that he was a Purtherer, whom though he had eſcaped the Dea, yet vengeance 
ſufferech not to live; this they collected out of the Light of Nature, (but there 
they were miſkaken in the perſon,but not in the matter) : Yere make your Repen- 
tance cozreſpondent to pour offence, Quid verba audiam cum facta videam ? a Quar⸗ 
rel offered, and che ſame entertained, (on the Sabbath⸗dap) vou heard befoze a Ser⸗ 
mon in the Pulpit, and the Text, Non occides ; notwithſtanding this, you did uns 
dertake this Quarrel, this doth much aggravate your offence, that pou have not 
ſucked ſo god juyce out of ſo god Merbs, as you ought to have done: Eut if port 
will now cry unto God truly tn ſincerity of heart, Domine libera me de Sangainibus, 
he will then hear thee, and he hath ſent his Son to chis purpoſe, foz to deliver the, 
who hath ſaid, Come unto me all that be weary and heavy laden, &c. 

The Jury here have done diſcreetly and wiſely, vou are now juſtly condemned, 
inaſmuch as the Jury have found you guilty; the Court doth therefoze adjudge, 
that you ſhall be carried from hence to the place from whence you came, and from 
thence to the place of Execution, and there to be hanged per collum until thou art 
dead, & diu a mercy de voſtre ailme, 

Coke Chief Juſtice, If the Cauſe be never ſo impo2tant, yet it cannot allow one 
to dzaw blod of a Subjec ; if this were lawful, who ſhould then live: If all be 
ſo as you Taverner have ſaid, yet by the very letter of the Law, this Fac is Purs 
ther in you: Mere a Challenge ſent, accepted of by yon, the Weapon, time and 
place agreed on, and Seconds to be, and Chy2urgions to be ready; if this be not 
Purcher, what then ſhall be Purther ;? miſera ſer vitus, ubi jus eſt incognitum, pou are 
puniſhed here, ut poena ad paucos. Nemo prudens punit, ut præterita revocentur, ſed 
ut futura preveniantur 3 maledicta eſt terra propter effuſionem ſanguinis, nec aliter paci- 
hcatur ira Dei, nec placatur, niſi per effuſionem ipſius ſanguinis. 

Nota, Jn the Caſe of Taverner, the Cozoner gave evidence to the Jury, ſuper 
viſum corporis; but they would give up no Uerdict , whetefoze he adjourned 
them from time to time, and from place to place, but they would not agree upon 
a Uerdic 3 upon this a Letter was ſent to him from Flemming Chief Juſtice, not tu 
take a Uerdict of them; upon which he went to the Alſizes at Hartford, and did 
acquaint the Judges with it ;«foz his diſcharge che Jurozs were fined, and the In⸗ 
dictment there taken at Hartford. 

Coke. The Jury are to be Fined, ik they will not give up their Uervie, 

Dodderidge. It ſuch packing be, the Indictment then is to be found befoze the 
Juffices of Aſſize, as here it was : The Court commended the Cozoner foz his 
care in this buſineſs, ; 
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Grange Plaintiff againſt Denny Defendant. 


Entred Mich. 13 Jac. B. R. Rot. 165. 


Error in a 1 a Crit of Erroz to reverſe a Judgment given in the Court ok C. B. In a 
Nuare Impedit. L Quare Impedit bzought there againſt the Archbiſhop, the Biſhop,and the others 
: 1 Defendants, The Archbiſhop pleads, that he claims nothing but as Petropolitan; 
— 77 the Biſhop pleads, chat he claims nothing but as D2vinary, and the chze others, 

' as difturbers, make their Title; Judgment fo2 che Plaintiff, thze Errozs here 
mon aſſigned foz reverſing of the Judgment (8.) 

1. In the Quare Impedit here, Coſts were aſleſſed by the Jury; this Erroz was 
waived, being an Erroz only in the Jury, but no Judgment given foz Coſts, and 
the penalty of Damages include Coſts, Another matter moved foz Erroz, becauſe 
there is no releaſe of the party, of the Coſts given by the Jury. The whole Court 
clear of Dpinion, That this ought not to be, being not at all material, 

2. The ſecond Erroz inſiſted upon, That the Judgment given foz the Plaintiff 
againſt the two firſt, (S.) the Archbiſhop and the Biſhop, being without a Ceſſat 
executio, until the other be tried againſt the other thze Defendants, this being 
one intire Quare Impedit, and foz this omiſſion, being an eſſential and pzincipal 

| part of the Judgment, therefoze all to abate and to be reverſed foz the whole. And 
20 E. 4. fol. 1. {02 this was cited 20 E. 4. fol, 1. Quare Impedit bzought by the Queen againft 
divers, a recovery by default againſt one of them. The Judgment was to have a 
Wric to the Eiſhop, and Damages foz half a year, but Execution to ſay till it be 
tried between the other Defendants ; otherwiſe this Execution againſt one alone 
would abate the Writ againſt the other Defendants ; as in treſpaſs againſt Two, 
the Iſſue is tried againſt One, the Plaintiff pzays Execution, the Writ (all abate 
againſt the other. ; 
' Coke Chief Juſtice. If he had taken Execution againſt the other, it is true then, 
and ſhall be ſo as it hath been ſaid. 
To p20ve that ſuch a Ceſſer of Execution is material, and part of the Recozd, 
theſe Books were urged, (S.) 24 E.3. fol. 6 1. Mower recovered with a Ceſſat exccu- 
tio, during the minozity of an Infant, and 36 H. 6, fol. 13. in a Fozger of Faux 
fairs. So that (as it was urged) this is a material part of the Recozd, this being 
omitted in the Judgment in the C. B. being a material part of the Judgment, ſhall 
make the ſame to be erronious 3 and the entring of this at the Aſſizes will nothing 
at all aid it. 

3. The third Erroz, the Plaintiff here hath Judgment, & Breve Metropolitano 

| granted to him, where it ought to have been Breve Epiſcopo. Jt was urged, 
Difference. the difference to be where the Archbiſhop and Xiſhop be Defendants, and claim 
nothing but as D2dinary 3 there it ought to be Breve Epiſcopo; but if the Biſhop 

ſi Epiſcopus eſt pars, there it ſhall be Breve Metropolitano, Authozities and P2e 
Coke 6 pars vents urged foz this, Coke 6 pars, fol. 48. 6. Jn Boſwells Caſe, Jn a Quare 
148. b. in Boſ- Impedit againſt the Biſhop of London, and John Lancaſter; the Biſhop pleads, 
wels Caſe, Quod ipſe nilul habet, nec habere clamat in Eccleſia prædicta, niſi admiſſionem, 
inſtitutionem, & inductionem perſonarum , upon this Plea, the Plaintiff had a 
Writ to the Biſhop, ſed ceſſut executio quouſque le Plea betwæn the Plaintiff 
28 E. 3. f,751, and the other be determined; and with this agrees 26 E. 3. fol. 75. Fitz. Nat. Brev. 
KC. fol. 38. B. A man recovers his Pzeſentation in the C. B. againſt the Biſhop, he may 


have a Writ to the ſame Biſhop, to admit his Clerk, oz to the Petropolican, if - 
; wi 
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will, and Coke 5. pars, fol. 36. b. in Baynhams Caſe, Wray Chief Juſtice cited a 
Caſe adjudged in B. R. between Goodwin and Franklin, where a Venire facias 
was awarded to the Coroners, where it ought to have been to the Sheriff, and ſo 
Jurozs returned by one who had no authozity, that this was in the nature of an 
inſufficient trial, and that therefoze upon conſideration had of 22 Eliz. Dyer, fol. 367. 22 Elz. Dyer, 
and of the Statutes they reſolved, that this was not remedied by any of the Sta- fol. 357. 
tutes, and therefoze a Venire facias de novo was awarded, Do here, as it was 
urged in this Caſe, the Writ being awarded Metropolitano, where it ought to 
have ben Epiſcopo, and the party put out of poſſeſſion by this miſawarding of the 
Writ 3 therefoze this is erronious. Coke 5. pars, fol. 58. b. in Specots Caſe, there cob g pars, 
Breve Johan. Archep. Cantuar. totius Ang]. Primat. Loci illus Metropolitano eo quod “ 38. b. Ac. 
prædictus Epiſcopus eſt pars, & Epiſcopus in miſerioordia. It was urged, that this 
milawarding of the Writ here, is erroz in Boſwells Caſe, Coke 6 pars, fol. 52. a. 
that the Metropolitan ſhall never pzeſent by laps, but when the inferioz @zdinarp 
might have collation by laps, and ſurceaſed his time, and ſo is 11 H. 4. fol. 8. and 
Fitz. Nat. Brev. fol. 48. C. Do that it was urged, the difference to be where the 11 U 4. f. 6. 
O2dinary is a diſturber, and where not; if he be a diſturber, then it is in the election c. 
of the party, to have che Writ to him, oz to the Metropolitan; but where the 
D2dinary doth no wzong, there the Writ ought to go to the D2dinary, without 
any ſuch election in the parey. 
2. To maintain the Judgment; It was urged, the ſecond Erroz to be no Erroz, 
(S.) the omiſſion ( quod cłſſat executio quouſq; ) becauſe there was a reſpice of the 
Execution, until the Judgment given againſt all; cherefoze it was urged this omil⸗ 
ſion to be no Crroz, theſe being only wozds of fozm, and not of ſubſtance, the ſame 
being only as a Caveat to the Court, that no Etecution to be granted until, &c. 
it is but a reſpite of Execution, but no part of the Judgment. 
3. As to the third Erro, the Writ being to the Metropolitan, where it ought 
to be to the Biſhop this is no Crroz, it being here in the election of him who re- 
V to which of them he will have his Mrit. And ik he be a diſturber, oz not, 
all is one. * 
The whole Court agreed in this, and made anſwer, That all the Books are ſo, 
that he map have his Writ to the one, oz to the other, at his Election, where the 
D3zdinary is a diſturber. 
It was then urged, that in this Caſe the party who recovered, hath election to | 
have his Writ to the one oz to the other, as appears by Fitz. Nat. Brev. fol. 38, B. Fitz. Nat. ev. 
It is in his election to have his Writ to the Biſhop oz to the Archbiſhop, and that * 38. b. 
without any diſtinction there put, 7 H. 4. fol. 37. the Biſhop party to the Wric, 
ideo breve Metropolitano : and in his default, ſede vacante, then to the Guardian of | 
the Spiritualtics, as 19 Elz. Dyer, fol. 354. Blowers Caſe, and 38 E. 3. fol. 12. 19 Elis. Dyer, 
the Wric awarded Mctropolitaho, quia Epiſcopus Hereford fuit pars. . Ut Blowers f 334. e. 
Caſe, | 
8 H. 4. fol. 22. The ſame @rro? there aſſigned, that the Writ was direged Metro- g fl , « 22. 
litano, whereas it ought.to have ben Epiſcopo, he not being a diſturber; there 
ſe was queſtioned, and Norton there aſſigned the ſame Erroz, as here in this Cale; 
and yet the ſame there held to be god. And acccozding to this, che Pzefidents were Prefideors, 
urged to be ſo, As the old Bok Of Entries fol. 278. & 478. where the Fiſhop claims 014 pook 67 
nothing but as Dzdinary, and pet the Writ there awarded Metropolicano. Alſo in Err . 4b. 
the new Book Of Entries, fol. 498. 501. 507. $09. & 598, se. 
Coke Chief Juſtice. When the Biſhop here had angred him, by accepting 
the Clerk of another, it is a plain Cafe, quia pars, he may well diftruft htm, and ſo 
dave his Writ Metropolitano if he will. Eut J have always obſerved this, if 
he be party to the ſuit oz not, it is in the election of the party to have his Mrit to 
the Biſhop, oz to the Metropolitan. Eut Þ will now move another matter, not 
touched befoze 3 allow this TUrit to be Epiſcopo (which lems unto me prima facie, 
te 
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to be very hard) There is Erroz in redditione judicij, and Erroz in executione. It 
pou will have a Writ awarded to the Petropolitan, oz to the Eiſhop, this is but 
only in point of execution; and therefoze you ought to have had your Writ of Erro: 
as to this only ( being but an Erroz in Execution, if any at all,) by this the Judg- 
ment ſhall not at all be haken oz reverſed, ( if at all, only quoad 3 ) the Pꝛeſidents 
in this Cale will lead and direct us. | 

Haughton Juſtice. Whether map the Judges of Aſſiſe give Judgment there in a 
Quare Impedit ? 

Coke & Curia. They may ſo do in a Quare Impedit, and in an Aſliſe. 

Dodderidge Juſtice. This Rule is to be obſerved, (S.) That you ſtall not take 
away the Juriſdiction of any man without good and juſt cauſe, as here of the 
Xiſhop who claims nothing but as Oꝛdinarp, and no amerciament ſhall be here 
againſt him, fo2 what cauſe therefoze will pou here take away from his Jurildic ion, 
and gives this to another If the Eiſhop be a diſturber, yet as to the execution of 
the Writ to him directed, the Law will cruſt him, if you which are the party will 
leave this upto him, but becauſe in this Caſe he may delay. pou, it is therefoze in 
your election either to have the Mrit to him, oz to the Petropolitan. And this is 
ſo where the Oꝛdinary is a diſturber, and this appears to be ſo by all cur Eoaks. 
But here the Archbiſhop alſo eſt pars, both of them being now in an equal degree, 
whether here in this Caſe pou may take away the Juriſdiction of the Eiſhop 3 and 
there will. be a difference between this Caſe, andthe Caſe of the Sheriff and Co- 
roners, the return by the Sheriff, where it ought to be by the Co2oners, is not 
good. Foz they are of ſo great Antiquity; that their commencement is not known, 
otherwile it is of a Fiſhop, &c. But the reaſon which map be made here foz the 
allowance of this Writ to the Archbiſhop is this, foz that he hath primam Juriſ- 
dictionem, and the Biſhop hath a Juriſdicton under him, and che ſame dzawn out 
of his Jurildiction, Jn all the Pzeſidencs befoze remembzed, the Archbiſhop is not 
party, | 7 
Coke & Haughton. This ſhall make no difference at all as to the patties eleai⸗ 
— to which of them he will have his Writ directed, he hath his election in both 
Cales. 

Coke. In Vere and Jefferies Caſe, put 5 pars, fol. 30. in Princes Cale, J did firſt 
move this matter, where one had goods only in one Dioceſs, and the Metropolitan 
of the ſame P2ovince, pzetending that he had bona notabilia, in divers Dioceſles 
commits the Adminiſtration, this is not void, but voidable by ſentence, becauſe 
he hath Juriſdiction thzoughout the whole Diocels, within his P2ovince he hath 
the firſt Cathedzal-Church, and is the Dzdinary, and all other Eiſbops within his 
P2ovince are derived from him. otherwiſe it is, where the D2dinarp of a Dioceſs 
Loth commit the adminiſtration of goods, when as the party hath bona notabilia in 
divers Dioceſſes, this is void foz all; this reaſon doth induce me in this Caſe to be 
of opinion, that this Writ here Metropolitano is well awarded. 

Dodderidge. Auſtine the Monk was the firſt Convert, and the firſt Archbiſhop of 
Canterbury; and he conſtituted one Paulinus the firſt Biſhop of Rocheſter. 

Richardion Serjeant. Foz the maintenance of this Mrit here to the Archbiſhop, 
cited 8 H. 4. fol. 22. 3 Eliz. Dyer, fol. 194. Old ook Of Entries, fol. 52 5. placito 


50. quia pars & nominatur in breve. 


The whole Court agreed, If the Eiſhop be a diſturber, that pet the party hath 


his cledion, to whom he will have his Writ. 

Coke. Where the Biſhop admits another man to my Benefice, this will trouble 
and anger me; and in a Quare Impedit againſt him and the other, he pleads, that 
he hath nothing but as ©2dinary, J ſhall pet have my election, to have my Writ to 
him, oz to the Petropolitan, oz ſede vacante, to the Guardian of the Spiritualties. 
And as touching the Guardian of the Spiritualties of common right, by the Com- 
mon Law, the Dean and Chapter ſede vacante of the Biſhop, is MM of the 
2 piritu⸗ 
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Spiritualties, as appeareth by Term. Paſch. 17 E. 3. fol. 23. but now the Arch⸗ Term. Paſch 
biſhops have uſed to have this by way of compoſition, as great Lozds will incroach 17 E. 3. fag. 
all into their own hands. | 

Dodderidge. Every Archbiſhop hath a Dioceſs and a Pꝛovince, and of his Dio⸗ 
ceſs he is a Biſhop, and of his Pzovince he is Archbiſhop, and within his Pꝛovince | 
be is to be Uiſicoz of all the Churches within his P2ovince,and ſede vacante, of any 
Biſhop within his P2ovince, he himſelf is Guardian of the Spiritnalties, of all 
the Biſhop2icks within his P2ovince, led ſede vacante of his own Dioceſs, the Dean I 
and Chapter of this is Guardian of the Spiritualties, a 
Coke. This did commence by way of Compoſition, but Oziginally it was not ſo, 4 
but the Dean and Chapter was Guardian of the Spiritualties. 

Dodderidge. It doth not appear to be ſo by our Books, no mention being made 
of any ſuch compoſition, but the Guardian of the Spiritualties to be accozding to 
| the difference bekoze put between a Pꝛovince and a Dioceſs. 
| The whole Court clear of Opinion, That the Wric here directed Metropolitano, Termin. Trio. 
is well awarded, and ſo this no Crroz but pet it reſted foz this time upon a Curia 14 Jac- B. R. 
ad viſare vult. This matter 

Afcerwards (S.) Termin. Trinit. 14 Jac. B. R. this Caſe was moved again, and d 283 n. 
argued, And the fozmer Crrozs inſiſted upon; 1, Eecauſe the Judgment was with⸗ 
ont any ceſſer of execution, until the other matters tried, 

Coke. This is no Erroz; foz that Execution was never ſued out, 

The chief and main Erro inſiſted upon, was the awarding of the Writ Metro- 
politano, whereas it ought to have been Epiſcopo, as it was urged by George Croke, 
if both of them had been diſturbers,then he had his election to have his Writ to the 
one of them, oz to the other, Ik in this Caſe, as it was urged, the Eiſhop had been 
condemned upon a Nihil dicit, the Mrit then might have been to the Archbiſhop, by 
Fitz. Nat. Brev. fol. 38. the only Book inſiſted upon, being (if the Eiſhop be party, Firz. Nat. Er. 
the Plaintiff there hath his election to have his Writ either to the Biſhop, oz ts the ( 35. 
Archbiſhop.) but as it was urged, this is to be intended where the Eiſhop is a diſtur⸗ 
ber, and not where he is only pars nominata, and ſo is the Fook of 5 H. 7. fol. 22. 5 H. 5. fol. 22. 
where he claims only as Ozdinarp, the Writ ſhall be directed to him, unlels there be 33 KH. 6. f. 14. 
a ſpecial diſturbance ſhewed 3 with this agrees 33 H. 6. fol. 14. Bohuns Caſe, and —_ Caſe, 
21 E. 3. fol. 30,31. where the Rule is given, That if no diſturbance be found in — * 30, 
the Biſhop, the Writ ſhall be directed to him, but if any diſturbance be found in 20 k. 3. Fits, 
him, then the Writ to be at his election, to him, oz to the Archbiſhop 3 and lo ig c. | 
20 E. 3. Fitz. title Proces placito 42. that the Writ ſhall not be taken away from the 
Biſhop, but where there is a wzong aſſigned in his perſon as ©2dinary, by reaſon 
of his Office; foz that admiſſion and inſtitution belongs unto him; and as it was 
urged, the pꝛeſident in the old Book Of Entries, fol. 4:7. is miſtaken, | 

On the other ſide, 38 E. 3. fol. 12. was cited, where by Thorp, as this pꝛincipal 38 E. 3. fol. 22. 
Caſe is, the party hath his election, to have his Writ either to the Eiſhop, oz to by 7-07. 
the Archbiſhop, 

Coke Chief Juſtice, The Writ is here awarded to the Archbiſcop, becanſe the 
Fiſhop is named in the Wric of Quare Impedit, and alſo it appears by the Kecozd, 
that he had admitted the Clerk of che other, and this befoze che Writ b2ought 

Denny bzought the Quare Impedit againſt them all, and ſoyned therein the Arch 
biſhop alſo, If the Archbiſhop had not been named in the Writ, yet J think it had 
been very clear, that the Writ might have been awarded to the Archbiſhop, quia 
Epiſcopus elt pars, and named in the Writ, And J alſo think, that the naming of 
the Archbiſhop in this Cale ſhall make no alte tation at all of che Cale. Lut the 
reaſon of this is not as it hach been ſatd, becauſe of his ſupzcam Power and 
Authozity, fo; if none of them were named, he ought to have the Writ to the Arch- 
hiſhop, he being the Dioceſan, and not unto the Eiſhop, and this is clear. Put 
the Keaſon is, quia pars & nominatur in Breve; 7 is to be conſidered, whether 

a here 
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here the joyning of the Archbiſhop dot h make any alteration in the Caſe, Non quia 
Epiſcopus impeditur ideo breve Metropolitano, ſed quia eſt pars, & nominatur in breve. 
Ik this be Erroꝛz, pet the ſame is only Erroz in redditione executionis, and it ſhall 
be very dangerous to reverſe this Judgment foz this Cauſe. And here alſo the 
Eiſhop is not an indifferent perſon, to whom the Writ ought to be directed, 

And ſo without any further debate, this Caſe was adjourned till a further dap. 

At which time Richardſon Ser jeant moved the Court foz affirmance of the Judg⸗ 
ment. 

Coke. The Law in this Cale is very clear. If the Petropolitan is no party, 
and the D2dinary. is a party, he may have his Writ Metropolitano; and the joyn⸗ 
ing ok them both in the Quare Impedit ſhall not at all hurt the matter, lo that J 
am ok opinion, that the party here in this Caſe may well have his Writ to the one 
of them, oz to the other, as he pleaſeth, and ſo his TUrit here awarded Metropoli- 
tano is well awarded, 

Haughton Jaſtic. J have ſ&n ſome Pꝛeſidents in which the Writ hath bern 
awarded to the Metropolitan, quia Epiſcopus eſt pars. 

The whole Court, nullo contradicente, agræd clearly, That in this Caſe the 
UWric being awarded Metropolitano, is well awarded, and that the Judgment is no 
ways erroneous foz this, and accozdingly the Judgment of the Court was, Quod 
judicium affirmetur. , | 


The KING againſt Rivert. 


P Jndictment upon the Statute of 23 Eliz. cap. 10. foz taking of Partridges, 

exceptions taken to the Indictment, the taking being therein laid to be cum 

retijs &c. & alijs, whereas there is no ſuch woꝛds, as (cum retijs) and ſo the India⸗ 
ment not god. 

The whole Court clear of Opinion, That the Indiament was bad foz this 
Cauſe. 

Another matter was then moved upon this Statute, Whether ſuch an India⸗ 
ment may be taken befoze the Juſtices of Peace, oz not: The Statute being that 
Jultices of Aſſize in their Circuits, and Juſtices of the Peace in every Shire, 
County, and Town-Cozpozate within this Realm, in their Seſſions, ſhall and may, 
vp vertue, &c. hear, enquire, and determine of all, &c. To this it was ſaid, Shall 
be examined befoze two Juſtices of the Peace, this to be by examination of Wit- 
neſſes, but if the ſame be at the Aſſizes, then the ſame to be accozding to the Law 
by way of Indio ment. . 

Dodderidge Juſtice, By .this conſtruction, both parts of the Statute do well 
ſtand together, if at the Seſlions, then to purſue the courſe of pzocedings there by 
Indiament, and ſo the Law is to be taken. Eut if to be examined befoze Juſtices 
of the Peace, this then to be taken by examination of Witneſſes, Mere the 
Indictment being cum retijs, the ſame is not god, and ſo by the Rule of the 
Court, foz this exception the Jndictment was quaſhed, 


Bennet 
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Bemet Plaintiff againſt Belfield Defendant. 
L Action of Debt upon a Bond taken of the Defendant, being an Appzen- 64; of 4 
tice foʒ to deliver up a juſt and true account of all ſuch Wares to him delivered Bond. 

to Perchandize withall. „ n+ e 8 . 

The Defendant demurs in Law upon this Declaration, and foz cauſe ſets fozth 
the Statute of 5 Eliz. cap. 4. That all Jndentures, Covenants, Pꝛomiſes and Bar- 
gains, of oz foz the having, taking, oz keeping of any Appzentice, &c. ſhall be 
void, and that this Bond here was lo taken of the Dekendant, being an Appzentice, 
and ſo void by this Dtatute, | | | we "TY 

It was urged, that this Bond is out of the Statute, the ſame being foz him to 
pield a good and juſt account foz all Wares to him delivered, the which to do, 
every one is bound, as Perchants, foz Mares to them delivered, and as a Baily,co 
make a good account, this Caſe is not within the intendment of the Statute ot 
5 Eliz. Bere are two ſeveral Deds (S.) the Indenture foz Service, which is void 
by the Statute of 5 Eliz. but not this Obligation by him entred into foz this col⸗ 
lateral matter, the ſame being foz the pielding of a juſt Account 3 the intent of 
the Dcatute was to make Bonds taken foz Dervice, to be vold and of no fozce by 
this Statute, but not other Bonds. . | | 

The whole Court agred clearly in this, that all ſuch Contracts are out of this 

Statute; this Statute being to make Contracts void foz the having of an Appzen- 
wy Fm this Bond here is clearly out of the Statute, being foz che making of a 
ju dunt. : | . 

It is a deſperate wap to demur in ſuch a Caſe, but he ought to haue pleaded, 
that he had made a juſt Account, and thereupon to have come to a fair Trial. 

- Haughton, Juſtice. This Bond here is entred into fo; the perfozmance of a col- 
lateral thing, and of ſuch a thing as of common right ought to be done, and there- 
foze the ſame is out of this Statute, | ug 

Dodderidge Juſtice. This Bond is not foz the retaining, yoz foz the having ok 
him as an Appzencice, ere the Contract to make him his Appzentice is vgid by 
this Statute 3 but as to the Wares to, him delivered, the Bond here is taken of 

im to render a juſt account of theſe ; this is a good Bond, and out ot this Statute 
re, the retaining is void by this Statute, but this Bond taken to deliver a ſuſt 
account foz the Wares to him delivered is a good Fond, and clearly out of chis 

Statute, both out of the wozds, and alſo out of the intent of the ſame, 


And ſo the Court all agreing in this, by the Rule of the Court, Judgment Judgment for 
— given, and lo entred foz che Plaintiff, wich a tay of Execution till the next he Plaintifk. 
rm; ' | 


Fopkes Plaintiff againſt Childe Defendant. 


N an Ejectione firmæ, by Robert Fowkes againſt William Childe, upon Non Eje&lone 
culp- pleaded, they went to trial, and a Uerdi paſſed foz the Plaintiſf. It was-firm#. 
moved in Arreſt of Judgment; that there was no good trial, the Pannel was right — Ja 395, 
but the Diſtringas was not ſo, the ſame being between Robert Fowkes and hn 7 
Childe, ſo that in this was the miſtake, a pry ar being by the Sheriff 
a 2 . put 


Termin. Pech. 14 Jaw Pare Il. 


Stat. of 32 H. 
8.C 3. 


Cierke and 
walk ndens 
Caſe, 


Judgment for 

the Plaintiff 

per Curiam, ' 
Nota. 


put to the right Pannel the trial was by a right Pannel. It was moved, if he 
had put in the Pannel, and no Diſtringas, and a trial had, whether this trial had been 
good, oz not: Here the Cale was, that the Sheriff had two Writs, the one good, 
the other bad, and he returns the right Pannel; but the bad Write, whether this 
be now amendable, oz not DO 

Haughton Juſtice. We may here well amend Erroz in the Court, but not che 
Erroz of the Sheriff.” If the Diſtringas be Album breve, it hath bern adjudged, that 
this ſhall be aided by the Statute. b | 

Dodderidge Juſfice. Af there had been no Diſtringas returned, and upon this 
Pannel tried at the Aſſizes, and no Diſtringas returned, this is good after a trial by 
the Stattite of 32 H. 8. cap. 30. But here it is objected, that a Writ is returned, 
and therefoze, 8c. In the Cale cited it is true, there was a Writ, but unſerved, bes 
cauſe not returned; but here the Writ is returned, and the ſame is between one 
of the parties and a meer ſtranger, and therefoze this is as no Writ, and then this 
aided by the Statute, being after a Uerdic ; here the Venire facias is well, and 
rightly returned, but with an ill Writ, Clarke and Walkendens Caſe cited, where 
there was Album breve. 1 ding 

Haughton & Dodderidge. This was there agreed by the Court to be bad, (no 
amendment to be here in this Caſe) but if che trial be good, Judgment is not then 
to be ſtayed, | 1 oo 

Dodderidge. The Trial here is good, and the falſe Writ is as no Writ ; and 
fo the ſame is aided by the Statute. | 

Haughton, This Trial here is not good, and therefoze as touching this matter. 
Curia adviſare vult. | 

This Caſe was afterwards moved again, the Court being full, 

Coke Chief Juſtice. Upon the matter here, there is a Diſtringas in Judgment of 
Law, notwithſtanding the Sheriff hath filed a wzong Writ, this is not material, 
and if it be ſo, that here is no Diſtringas, then after a Uerdie, this is aided by the 
Statute. N 

It was then urged by G. Croke, that here are two Writs awarded, one foz Wil- 
liam Childe, the other fo2 John Childe, if no Diſtringas be, oz no Venire facias, this 
is aided by the Statute, but this Caſe is not ſo, 

Coke. If there be a faulty Writ at any time, this is not aided by the Statute”; if 
there be a god Venire facias well returned, though no Diſtringas, pet this ſhall be 
a dvd trial; but if it do not appear the party to be accozding to the Venire facias, 
the trial then not good, a faulty Oziginal ſhall make the trial bad, No Wric there 
is here between the parties; as here the return is, this Writ returned is between 
the parties 02 not, if between them, then aided by the Statute, if not, yet it is 
ſafe. If one P2oceſs doth iſſue out foz another, as a Capias foz a Scire facias, if the 
Defendant appear, this is no Erroz, it is but a Piſcontinuance, there being a 
Diſcontinuance and a'Piſcontinuance 3 alſo if the Cozoners name be not to this, 
pet it is good enough, foz this is out of the Statute. | 

Dodderidge & Croke agreed with Coke, that the trial here was good, and no 
cauſe fo2 that which hath been moved, to arreſt Judgment after the Uerdia, * 

Haughton Juſtice differed in opinion, that the trial was not good, 

And ſo the Rule of the Court was, Quod judicium intretur pro querente. 

Nom, That it was aſligned foz Erroz, that an Infant Executoz did appear by 
Attorney, whereas he ought to appear by his Guardian, 

Haughton & Dodderidge Juſtices. Pe ought to ſue by his Guardian, fo2 though 
he be an Executoz,and ſo in auterdroit ; pet he is, and ſtill remains an Infant, and 
by conſequence he is to haye the pziviledge of his Infancy, which is co ſue by his 
Guardian during the time of his minozity. Foz otherwiſe by Haughton Juſtice, it 
may be very greatly pzejudicial to him, and he map be triced by conſpiracy, if to 
appear by Attozney (and the uſual courfe'in ſuch a. Caſe is) as all che Clerks in⸗ 
fozmed the Court, was foz him to ſue by his Guardian. Denham 
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Denham Plaintiff againſt Cumber Defendant. 


N a Writ of Erroz, to reverſe a Judgment given after a Uerdic in an Ejectione 
firmz, the Caſe appeared to be this: In an Ejectione firnæ, upon Non culp. 
pleaded by Dauborn the Attoznep fo2 the Defendant 3 a Uerdid was found fo the 
Plainciff, who had his Judgment, foz the reverſing whereof a Wric of Crroz 
bzought ; the Crroz aſſigned was, becauſethat no Bail was put in foz the Defen- 
dant: But the Court was infozmed, that the Actozney had a Warrant from the 
Defendant to put in Bail foz him, that he retained him, and paid him his Fee foz 
this, and that the Attoznep did reckon this unto him in his Bill of erpences, and 
therefoze it was pꝛoped in maintenance of the Judgment to have this Bail now t6 
be entred, (the ſame being but common Bail) which was co have been encred, but 
not done by the Attozney, | 

It was moved fo2 the Plaintiff in the Mrit of Erroz, that as this Caſe now is, 
the Bail cannot be entred, becauſe that the Attoznep which was ſo retained by the 
Defendant is now dead, and therefoze no entry of the Bail now to be; but if the 
Atcoznep were living, Bail might, then now be encred, 

Coke Chief Juſtice. When the Attozney is once retained; and hath taken his 
Fee to do this, and doth it not, it ſhall be very, miſchievous, if foz ſuch an Erroz 
the Judgment ſhall be reverſed, and this ought to have ben but common Bail ; 
and therefoze to pꝛevent ſuch a miſchief, J do agree that this Bail ſhall be now en- 
tred, as of the ſame time in which the lame ſhould have ben entred, | 

Dodderidge Juſtice. agr&d with him herein to have the Bail now entred: Ik 
the Attoznep were living, we would then compel him to do this. 

Coke. Here is a ground to have this Bail entred and filed, and this to be now 
entred, as of che ſame time accozding to which he had given his mony to have this 
entred, and here to have one to become Bail, great inconvenience will enſue. 

Haughton Juſtice agred herein, we dave here o2dered this befoze, if a Will re- 
mains in the hands of an Attozney, and not filed ; after Execution taken out, to 
have this filed, 

Coke. We onght here of right to make a rule foz the Entry of the Fail, when 
as the Attoznep was paid foz it, and did not do it as he ought to haye done. 

Dodderidge. Percafter we will have common Wails viewed at the end of every 
Term, and if any Attoznep will not enter their Eails, we will then turn him out 
of the Office (divers other Writs of Erroz are here hanging foz the ſame matter) 
all which by che Rule of the Court ſhall now have an end, et 

Coke. Mhen an Attoznep appears foz the Defendant, this doth include, that he 
is to put in Bail foz him, and foz the future we will certainly view the Eails ac 
the end of _ term, and take that courſe herein as hath been obſerved, 

Judgments are not to be reverſed foz ſuch Errozs, if they ſhould, it would be 
very milchievous :- Jn this pꝛincipal Caſe, notwithſtanding che Accozney who had 
taken his Fe foz the entring of Bail de dead, and no Bail as pet entred, 


A Wric of 
Error, 

1 Ro Rep. 372. 
1 Ro. Abr. 207. 


By the Rule of the whole Court, Bail was now entred, as of che fame time in = entre, 


which the ſame ought to have been entred, 
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Biggs Plaintiff againſt J. S. Parſon de D. 
Defendant. 


A prohibition. E a Pꝛohibition, a Libel being againſt him in the Spiritual⸗Court foz Tythes, 
Mo. 917. u. a ſuggeſtion there made by him foz a modus of 2 s. foz all Zythes 3 upon this 
1 RoRep.378, a Pꝛohibition granted; the parties at Jllue upon this, went to Trial, and in this 
Trial, the Plaintiff in che Pꝛohibition became non-ſuit, becauſe he could not pzove 
the modus; upon this a Conlultation was granted to the Spiritual-Court, foz 
them to p2oced there; afterwards a Sentence there paſſed againſt him, againſt the 
modus; from this Sentence he appeals to another Court, upon the ſame Libel 
| there againſt him, he ſuggeſts a new modus of 2 8. fo; Tythe-Cozn and Pay, and 
Star. of 30 E. upon this pꝛaps to have a nem Pzohibition upon the Statute of 50 E. 3. cap. 4. and 
3. ch. 4. this upon his own lurmile, there being the ſame Libel as befoze. | 
Coke Chief Juſtice, With them double Pleas are not diſallowed : This Appeal 
here being in the lame Cauſe, ſhall not make us to grant a new. Pzohibition ; 
the Statute is, after a Confulcation duly granted: If a Parſon vo libel there 
fo2 Tythes of Tres above twenty pears growth, if a Conſultation be granted, 
and he libels there again foz Tythe of great Timber-Trees, he ſhall here have a 
new Pꝛohibition, becauſe the Conſultation was not . duly granted this Ad of 
Parliament ought to have a reaſonable Conſtruction, (S.) to be befoze the ſame 
Judge, and foz the ſame Caule. | 
Dodderidge Jultice. The Appeal doth only ſuſpend the Sentence, but yet the 
ſame ſtands ſtill in fozce : In this Caſe it would be very miſchievous, if a new 
Pꝛohibition ſhould be granted; foz ſo upon ſeveral Appeals thze oz four Pꝛohibi⸗ 
tions might be granted, which would be very inconvenient 3 notwithſtanding the 
perſon of the Judge be here altered, pet it is foz the ſame cauſe as befoze. 
Haughton Juſtice. The intent and purpoſe of this Statute was, that he which 
hath but one ſuit, ſhould not be infinitely troubled, 
prohlbition The whole Court againſt the Prohibition, foz the great inconvenience that 
denicd, might enſue, and ſo a Pꝛohibition in this Caſe was denied. 


The Spaniſh AMBASSADOR for his Maſter Plaintiff, 
againſt Captain'Gifford Defendant. 


The Bail Te: Plaintiff having a Judgment in an Action of Debt in the C. B. agaiuſt 
brings in the the Defendant, and a Capias foz the taking of him; becauſe he could not be 
— taken, a Scire facias was granted to him againſt che Bail, upon which a Nihil was 
1 Bo. Rep. 371. returned; afterwards Gifford the Defendant b2ought.a Writ of Erroz to reverſe 
2 Ro. Abr. 49 1. the Judgment, and by this the Recozd was removed in B. R. after a ſecond Scire 
facias granted againſt the Bail, who befoze the return of this, in his diſcharge, 

bꝛought in the principal, and p2ayed to have this here allowed; and whether this 

ſhould be now allowed, oz not, was the queſtidn # ke 
Coke Chief Juſtice. In Sir George Bowes Caſe : Jt was reſolved, That if 


the Bail do b2ing in the pzincipal upon the firſt Scire facias, this de jure ought — 
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be allowed; but if he will l&p, and do nothing herein till the ſecond Scire facias, 
and then will bzing in the pzincipal, this is not then to be allowed of, as in that 
Caſe it was Reſolved; and this was in the time of Queen Eliz. in this Court: 
And ſo as all the Clerks did now infozm the Court, it is now fo uſed, the Res 
cognizance fozfeiced fo doing nothing upon the firſt Scire facias. 

Haughton Jultice, The Judgment was in Debt, a Capias returned, the new 
Sheriff hay not executed this; a Writ of Erroz bzought to reverſe the Judgment, 
after the Mrit is executed, this Writ of Erro2 ſhall not be a defeating of the 
Execution; the Scire facias is foz him to ſhew why he doth not anſ wer, he ſaith to 
this, here is the party foz whom J am Bail, this is good upon the firſt Scixe 
facias. 

Coke. The Court of C. B. and this do differ in this manner, there in the C. B. 
they have but one Scire facias, but here we have two; the Recozd is here removed 
befoze the ſecond Scire facias, and therefoze he is not to bzing in the p2incipal, after 
this is removed by a Writ of Erroz, and ſo this is not now to be allowed; and this 
the Clerks did affirm co be the ancient uſe in this Court, to allow of this bzinging 
in of che pzincipal upon the firſt Scire facias, but not upon the ſecond : Eut yet of 
later time they have here uſed the contrary ( in the time of Popham Chiet Jultice ) 
to allow of this bzinging in of the pzincipal by the Bail, befoze the return of the 
ſecond Scire facias, (as in this pzincipal Caſe it now was) but otherwiſe it was re⸗ 
ry in Bowes Cale, the ſame to be allowed upon the firſt,but not upon the ſecond 
Scire facias. 

Dodderidge. State ſuper vias antiquas, this is a ſure and the beſt way, and there- 
foze this is not to be allowed upon the ſecond Scire facias. 


And ſo by the Kirle of the Court, this was diſallowed, being upon the fecond The bringing 
nort 

cipal by the 
Bail, &c. 


Scire facias, actozding to the reſolution in Bowes Caſe, 


Langworthy Plaintiff againſt Scott Defendants 


15 a Writ of Crroz to reverſe a Judgment, given in the Panoz Court of Tiver- Error. 


ton, where they p2eſcribed co hold Plea of any ſum, if ic be in any matter 
touching the Stannar y. Nota, there were two Courts, (S.) The Panoz Court of 
Tiverton, and the Fe-Court : The Panoz Court was in Cornwal, and the Fer⸗ 
Court in Comitatu Devon. 

Langworthy bzings his Writ of Erroz upon a Judgment given in the Panoz 
Court, whereas in verity the p2incipal Judgment was given in the F&e-Court 
in Comitatu Devon, ſo that herein he hath miſtaken himſelf, 

Dodderidge Juliice, Upon a Judgment given in the Stannary⸗Court, the courſe 
is, 1, To appeal to the Uice-Warden, 2. From him to the Warden, and after 
to the Duke himſelf of Cornwal, when he hath had his Livery. 

Coke Chief Juſtice agr&ed with him herein; but befoze this, that he hath his 
Liberty to appeal: 1. To the Warden, and afterwards to the Council: Eut no 
Writ of Crroz lieth upon a Judgment there giden, fo2 any matter touching the 
Stannaries 3 but upon a Judgment there given upon collateral matters, a Writ 
of Erroz well lieth, and this hath been ſo befo2e reſolved, as the lame is co be ſen 
reco2ded in the Chancery, in the Petty-Bag Ottice, by all the Judges, upon a 
Conference had. 

The whole Court of Opinion, That this Writ of Erroz, as it is here bzonght, 
is not good. 


Termin. 


priu - 
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Cowper Plaintiff againſt Frank/ine Defendant. 


Entred Termin. Trin. 13 Jac. B. R. Rot. 94 . 


Treſpaſs and N an Action of Treſpaſs and Ejectment, upon Non culp. pleaded, the parties 


Eje&menr. were at Illue, and went to Trial; the Jury found a ſpecial Uerdic, upon 
- <p which Uerdict the Caſe was bꝛielly this, (S) One John Walter being ſeiſed of 
ro. Ja. 400. Doccage Land in Fe⸗ſimple, conveys this Land by Deed of Feoffment, unto 
Mo. 848. n. Thomas his Son in this manner, (S.) To him, and to the Yeirs of his Body, Ha- 
1152. bendum to the uſe and behoof of him and his Meirs foz ever; who afterwards de⸗ 


b- Sed. 259. vileth all this by his Will to one, under whom the Plaintiff claims: The points 
* foo at of moved in this Caſe were, | 

the uſe is void Firſt, What Eſtate Thomas the Son had by this Feofſment limited in this man⸗ 
2 Ro. Abr. 19. ner, Whether he hath an Eſtate tail, oz in Fee⸗ſimple. 


The ſecond queſtion, Whether Tenant in tail map be ſeiſed to another uſe, 


Term, Hill. Nota, That this Caſe was argued, and long debated by Counſel of both ſides, 
6 3 Je B. R. Termin. Hillar. 13 Jac. B. R. with ſome Opinion of the Judges herein. And 
Go then, 

Coke Chief Juſtice. Whether Tenant in tail may be ſeiſed to an expzeſs uſe - J 
have much ſtaggered herein (but in this, Pz. Plowden was always confident that 
he could not) to an implied uſe, without all queſtion he cannot and ſeiſed: Jn 
this Caſe we are to judge, like Judges, upon the Fabzick of the Deed. 

A Feoffment at the Common Law made to one, and to the Peirs of his Body, 
was a Fe-ſimple conditional; afterwards the limitation is, to the uſe of him and 
his Yeirs 3 theſe are to be ſuch Heirs as were named befoze, 

As if a Feoffment be made to one, and to his Meirs, as long as J. S. ſhall have 
Heirs of his Body, to the ule of him and his Yeirs 3 no new Yeirs by this is to 
have this Land, but the Peirs of his Body. | 

Ik a man be ſeiſed of Land, to him and to his Wife, and to the Heirs of him 
who levies a Fine without any conſideration, this ſhall be to the uſe of ſuch Heirs 
as the Eſtate befoze was; and ſo in this pzincipal Caſe, upon the compoſition of 
_ — the meaning was, that he ſhould have but an Eſtate tail, and no Fe- 

mple. 

Dodderidge Juſtice. If Land be given to one, and to his Yeirs, as long as J. S. 
tall have iſlue of his Body, the remainder over, this is a Fe-ſimple determinable, 
and the remainder is void, 

Croke Juſtice, Here his meaning was to make a reſtraint, hæredibus præ- 


dictis. 
St ir. af 32 fl 8. Dodderidge. Js not this here a Fee-ſimple within the Statute of 32 H. S. cap. 1. 
& . Of wills ? clearly it is. 


Coke agreed herein with him, foꝛ a determinable Fee-ſimple is deviſable within 
that Statute: But if the ſame be limited to one and to his Peire, during the life 
of another, this is not deviſable within the Statute, and lo is the ditterence. 


And 


— 
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and to this purpoſe, ſi 8 Eliz. Dyer, fol. 253. placito 99. & 100. Caſſandras Cale. 3 e yer, 
We are here Judges of the Law, To this purpoſe is the Caſe of Odiham re- f. 253. Kc. 
membzed 8 pars, fol, r 18. b. in Docto Bonhams Caſe, where Carter was Plaintiff 
againſt Ringſtead, Hillar. 34 Eliz. C. B. Rot. 120. where A. was ſeiſed of the Panoz 
of Staple in Odiham, in Comitat. South. in fc, and alſo of other Lands in Odi- 
ham in fee, ſuffers a common recovery of all; and declares the uſe by Indenture, 
that the recoverer ſhall ſtand ſeiſed of all the Lands and Tencments in Odiham, 
to the uſe of A. and his Wife, and to the Peirs of his body begotten 3 he dies, 
and his Wife ſurvives, and enters into the Panoz, by fozce of the general wozds, 
adjudged that theſe ſhall not extend to the Panoz, which was ſpecially named here 
in this pzincipal Caſe, it is to the uſe of him and his Peirs ; theſe ſhall be the 
Veirs of his body. ; | 
Dodderidge. Befoze the Statute of 27 H. 8. cap. 10. of Utes (S.) in 24 H. 8. Star.of 25 f.8. 
Brook, title Feoffments to Uſes, placito 40. it was held foz clear Law, that Tenang © . Of Uics. 
in tail could not ſtand ſeiſed to the uſe of another,” Jt is now to be conſidered, whe⸗ 
ther the Statute of 27 H. 8. cap. 10; hath made any alteration in this, oz not: 
Coke. The Statute of 27 H. 8. doch only execute old Uſes, but doth not create 
any new Uſes, . 
Dodderidge. The Caſe in 2 Eliz. Dyer, fol. 186. ts good Law. 
Coke agreed with him herein, 
Dodderidge. By the Uſe, another Eſtate may be than what was befoze. " 
Coke. J have always thought, that Tenant in tail by erpzeſs limitation cannot 
ſtand ſeiſed to the uſe of another, 
Dodderidge. Without all queſtion he cannot be ſeiſed to an implied ufe, but the 
queſtion here will be, whether he may be ſeiſed to an erp2eſs uſe, If Land is 
given to one and to his Peirs, and if he dies without Yeirs of his Body, the re⸗ 
matnder over, this is a good remainder by 35 Atſifar, placito 14. 
Coke at this time inclined to be againſt the Plainciff, 
Afterwards (S.) Termin. Paſch. 14 Jac. B. R. this Caſe was moved and argued Term. paſch. 
again, with ſome opinion of the Judges further herein. 14 Jac. B. R. 
It was urged foz the Plaintiff by George Croke, That quacunque via data here &. 
is a good Eſtate tail, and if one bzings an Ejectione tirmz foz the whole, having 
title but unto a moitp, pet as it hath been here adjudged againſt Bracebridges Caſe 
in Plowdens Commentaries, he ſhall have Judgment foz a moitp. 
Dodderidge. Jn 24 H. 8. Brook befoze remembzed, it was adjudged by all, that 
Tenant in tail cannot ſtand ſeiſed to the uſe of another. 
Croke. By erpzeſs limitation it may be to the ule of another, 
Haughton Jultice. This is a great queſtion, and very conſiderable, 
Croke. The intention of the party is here to be regarded, - 
Haughton. It is agræd, that befoze the Statute of 27 H. 8. this was no good 
ule. R 
Dodderidge. The Caſe in 24 H. 5. was befoze the Statute Of Uſes. The reaſon 2 q 6. 
then was, that if he did execute an Eſtate accozding to the uſe, the iſlue map reduce : 
this back again by his Formedon. 
Haughton. The Law will not ſuffer noz compel one to do a void thing, 
| Dodderidge. This Cale is put in Wallnghams Caſe, in the Commentas 
ries, 
The whole Court then ſaid to the Plaintiſt, That his beſt way would be co have 
a Judgment fo2 a moity as a Coheir. The Court inclining to be of Opinion, that 
Tenant in tail cannot be ſeiled to the uſe of another, And ſo fo2 this time the Cale 
was adjourned, 
Afcerwards (S.) in this Term of Trinit. 14 Jac. B. R. this Caſe was moved Term. Trio. 
again. And the Judges b2iefly delivered their Opinions herein. — Jie. B. R. 
Coke, The Eſtate here is an Eſtate tail, and this lublequent uſe thus limited, 
B b doc v 


Cobe 8 pars, 
f. 118. 5 uc. 
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i Plowdens Com. 
* f. 555. Kc. 


24 H. 8. Brook 
Feoffments 


c. 


The Stat. of 
weſtmin. 2. c. 1. 
De donis. 


b Judgment for 
the Plaintiff 
for a moyty. 
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doth not alter the Eſtate, and this is the ſtronger, being made to the party himſelf; 
and J am very clear of this opinion, and this is ſtronger than ik it had been to a 
ſtranger, this here is to the uſe of him, and the Yoirs-of His body, It is an ill of- 
fice of an Juterpzeter to confound the intent of the party who made the Deed. The 
Statute of donis conditionalibus, ſaith, finis ipſo jure ſit nullus. | 

I alſo am of opinion, that tenant in tail cannot be ſeiſed to a Uſe 3 he cannot 
execute any Uſe, no moze than a Coppozation, 24 H. 8. Brooks Caſes befoze re- 
membzed, and 27 H. 8. fol. 10. in Dockwrayes Caſe to this purpoſe. 

Croke agred with him herein, and fog the ſame reaſon, and that theſe laſt wozds 
in the Derd are moze by 'way of explanation than of limitation; and theſe wozvs 
ought to be applied to the ſenfe and meaning of the party, and do not enlarge the 
pꝛecedent Eſtate no moze than a warrantp ſhall do, and ſo of the uſe here. 

And as foz the ſecond point, It is very clear, that Tenant in tail cannot be ſeiſed 
to the uſe of another. | | : 

Dodderidge agred with him Herein, 

Jo It is clear, that this Eſtate, as the ſame is limited by the Ded, is an Eſtate 
fall, 

And foz the ſecond Point, be it by way of limitation, befoze the Statute of 27 H.8. 
oz after the Statute, Tenant in tail cannot be ſeiſed to the uſe of another. Eefoze 
the Statute (S.) 24 H. 8. Brook, befoze remembzed, being a Reſolution of all the 
Judges, that he canne be ſeiſed to the uſe of another, 

Ju the ſecond part of Plowdens Commentaries, fol. 555. in Walſinghams Caſe, -it 
is there ſaid by Manwood, That if one be ſeiſed in fe, and at this day makes a gift 
in tail to one, to the uſe of another in f, now by this the ceſty que uſe, who hath 
the Land, by the Statute of 27 H. 8. hath one F&-ſimple in the Land determi⸗ 
nable, upon the Eſtate tail, and the Donoz another. But Note there by Plowden, 
that this cannot be ſo by Law, foz that a uſe cannot be limited upon an Eſtate tail, 
As it is adjudged in 24 H. 8. Brook Feoffment to uſes, placito 40. and Brooks Caſes, 
fol. 11. placito 60, And the true reaſon why befoze the Statute of 27 H. 8. Tenant 
in tail cannot ſtand leiſed to the ule of another, is becauſe he cannot be compelled to 
execute this, and if he do execute it, his Iſſue may fetch it back again by his Foꝛ⸗ 
medon. Foz as it is in the Statute of Weſtmin. 2. cap. 1. De donis conditio- 
nalibus , voluntas donatoris in charta ſua manifeſte expreſſa, de cetero obſervetur, 
and this is not to be altered. Here it is limited to be to the nſe of his Peirs; this 
ought to be ſuch Yeirs as befoze were expzeſſed in the firſt part of the Derd, and 
this to be ſo is a very plain caſe, And ſo this Land then is to deſcend and come 
unto the two Daughters as coheirs, and ſo the Plaintiff ought only to have Judg- 
ment foz a moyty 3 as foz that which belongs unto one of the Daughters under 
whom he claims, | | 

Haughton agred herein in opinion with him, upon the Reſolution in 24 H. 8. 
and no difference there will be, whether the ſame be befoze oz after the Statute of 
27 H. 8. Of Ulſes, the Caſe in 24 H. 8. over-rules this Caſe ; alſo this uſe here doth 


not alter the nature of this Eſtate, contrary to the firſt limitation. 


Coke. J was always of this opinion, That Tenant in tail cannot execute a uſe, 
— that by the Statute of Weſtm. 2. cap. 1. if a Fine be levied, finis ipſo jure {it 
nullus. 1 

The Court all agreeing clearly herein. Judgment was entred fo the Plaintiff, 
but only foꝛ a moyty, which belonged to one of the Daughters and coheirs, under 
whom the Plaintiff claimed the whole. 


Cotten 


Part Ill Termin. Trin 14 Fac. 


Cotton Plaintiff againſt Weſcott 
Defendant. 


| N an Action upon the Caſe foꝛ a pꝛomile, upon Non aſſumpſit pleaded, a Uer- ARion opon 
dict was given foz the Plaintiff, George Croke moved the Court in Arreſt. of the Caſe on 


Judgment, that the Declaration is not, good, there being no good conſideration 
therein let fo2th to raiſe the pzomiſe, the lame being foz a conſideration paſt, and 
ſo not good. The Caſe foz this being, That the Defendant was a Suter to a 
poung Maid, who did ſojaurn in his houle,. afterwards the Defendant did marry 
her. And did then deſire the Plaintiff, that his Wife might ſtill continue co ſojourn 
with him foz a pear longer, to which che Plaintiff agreed; and that afcerwards, 
(S.) ſuch a day and month, &c.. which was then about rhe middle of the year, the 
Defendant did pzomiſe, that in conſideration that he would ſuffer his Wife to 
continue there as a ſojourner foz the whole pear, that he would then pay him foz the 
whole pear, (as well as foz that which was paſt,as foz that which was to come.) And 
* it was urged, that this Aſſumplit was grounded upon a conſideration paſf, which 


s not god in Law, and ſo is 10 Eliz. Dyer, fol. 272. the Caſe of the bailment of che : 


Servant. 4 5 
Coventry foz the Plaintiff; Jf the Caſe had ben ſo, that the whole pear had 
been paſt ; and then the Defendant had come to the Plaintiff and made this p20- 
miſe, that in conſideration he would ſofourn his Wife foz a year longer, he would 
then pay him foz this year, and foz that which was paſt befoze ; this had been a 
god conſideration to raiſe a pzomile, foz that he is at a pzejudice by this, foz per- 
adventure he would not have ſojourned his Mike foz this laſt year, if it had not 
been foz the pzomiſe of payment of the firſt monp. | 

— Chief Juttice agreed this to be a good conſideration to raiſe a p20- 
mile. | 1 
Coventry. This doth not differ from the principal Caſe; foz although the 
Plaintiff had agreed to ſojourn the Defendants Wife foz a year, pet there was na 
certain Dum agreed upon to be paid foz the ſame, and therefoze it was in his eledi- 
on to kep her till the end of the year, oz not; and therefoze if the Defendanc had 
not made this pꝛomiſe in the middle of the year to pap him ſo much, he would not 
have ſojourned his TUife until the end of the year. | | | 

Croke. J agr& the Caſe in 10 Eliz. of the bailing of the Servant to be ſo, and 
I agree alſo, that if all che year had been paſt befoze che Aſſumpſic had been been 
made, that this had not been good: But here, inaſmuch as this was befoze the year 
was ended, this is a god p2omiſe, grounded upon a god conſideration, |_ | 
Dodderidge Juſtice agreed with him herein; and here the ſojourning of the 
Wife was at his requeſt in principio anni. If upon requeſt, one becomes bail foz 
J. S. in an Action againſt him; if afterwards, hanging the Action, he doth pzomile 
to diſcharge him of this; this is a good conſideration to raiſe a pꝛomiſe, by reaſon 
df the requeſt pzecedenc, | WW 

Coke agreed with him herein, becauſe the Action here was continuing. 

It was then urged. that here is another conſideration foz another pzomile in the 
Declaration (S.) In conſideration that the Plaintiff ſhould board rhe Defendant 
foz a quarter of a year to come, he did aſſume to pay him tantum, quantum meritus 
eſſet, and doth alledge, chat he did board him foz eleven weeks, and lo of his own 
(ewing 3 it appears that he had not boarded him foz the whole quarter, | 

Coke & Dodderidge. This is good enough, foz if he would not come to board 
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to the Plaintiff after the eleven werks, pet he ſhall pay him foz che time that he 
had been with him. 

It was then further urged, that the Plaintiff in his Declaration ſets fo2th divers 
pꝛomiſes to pay, tantum, quantum meruit, foz the doing of divers things, and hath 
let fozth perfozmance of them, and that he deſerved ſo much foz every one of them 
in particular, the which in toto, amounts td ſuch a ſum, which the Defendant, licet 
ſæpius requiſitus, hath not paid, ſo that it appears that here are ſeveral pꝛomiles, 
and but one demand made, | | 

Coke. Pet this is good, fo2 the woꝛds licet ſæpius requiſitus; and contra us eſt quaſi 
actus contra actum; and if one contracts to pay unto another foꝛ any thing, tantum, 
quantum meruit, as fo2 a quarters board, if he will go away two oz thzee days after, 
he ſhall pay foz the reſidue, 


adgment for Nota, That in this it was agred by Coke and Croke, that an Infant ſhall not 
the Plaintiff be charged, upon his pꝛomile foz the board of a ſtranger, but otherwiſe it wall be 
per curlam. fo his own board, 
The whole Court agreed the Declaration to be good, and the pzomiſe grounded 
upon a good conſideration, and therefoze by the Rule of the Court, Judgment was 
given foz the Plainciff, 


18 E. 1. 74 Nota, Upon a motion made in Court, It was queſtioned, whether the Wite of 

lands Caſe. @ baniſhed man ſhould have her Jopnture - 

1 Ro.ReP-400 Coke Chief Juſtice. Jn 18 of King E. 1. there was a famous Caſe, and it was 

110.132, Waplands Caſe a Judge, and baniſhed by Parliament. Then they held Pleas in 
Parliament. There were then thꝛie things offered unto Wayland. 

1, Whether foz the offence laid to his charge, he would be tried by Parliament 
ND? ſecond, to be perpetually impXſoned, Oz third, whether he would be baniſhed 2 

He made his choice of Baniſhment ; and ſo he was accozdingly baniſhed by Par- 
liament ; and his Wife then bzought her Mrit of Dower. It was held che ſame 
did not lie, but an Action by her bzoucht foz a perſonal wzong done to the Cftare 
which he had conveyed to her, was held well co lie, but not Dower. Jt was then 
queſtioned, whether atter the baniſhment of her Pusband, ſhe ſhould then enjoy her 
Joynture ſecled on her foz her life, oz not: To rhe debating of this Caſe, all the 
Kings Council, and all the Judges were called. And it was then upon good advice 
and great deliberation Ruled, and Reſolved by them all, That ſhe ſhould have her 

preſidents, ec. Joynture, and enjoy the ſame during her life, after the baniſhment ok her Þuſ- 
band; which the enjoyed accozdingly. 

And thzee other Pzeſidents there are as touching this matter, (S.) one in the 
time of Bing K. 1. and two in the time of King H. 3. ſo that the Caſe of the Mile 
of Sir Robert Belknap, in the time of King H. 4. was not the firſt Caſe, though it 
was there ſaid, Ecce modo mirum, quod fœmina that a Wife bzought a Writ 
without her Yusband, pet this was no great marvel, foz ſhe ſhall have an Action, 
and be accounted of as a feme ſole, when her Yusband is baniſhed by Parliament, 
oz abjures,and no other kind of baniſhment there is of which our Law takes Conu- 
ſance, Belknap was baniſhed,” and his Wife had her Dower, 

10 E. 3. Dodderidge Juſtice. This is not the firſt noz the ſecond Pꝛeſident, foz in 10 E. 3. 
the Wife of one Matravers bought a Writ of Dower, her Pusband being in 
baniſhment, and held maintainable. 


Part Ill. Termin Trim. 14 Fac. 


The KING againſt the Major and Burgeſſes of the City 
of Gloceſter. 


A of Reſtitution being direced to the Paſo and Burgeſſes of the City 
of Gloceſter, fog to reſtoze Taylour to the place of Alderman, he being by 
them removed from his ſaid place; upon this a return was made by chem, wherein 
they erp2eſs ſeveral cauſes of his removal, exceptions taken to this return, and 
argued by Coventry foz Taylour, That the return was not good, Termin. Paſch. 
14 Jac. B. R. The cauſes therein ſpecified, foz his removal being not ſufficient, 
The one cauſe being, foz his lending of mony unto young men by the hands of his 
Wife. This as it was urged was no cauſe at all, being but a collateral cauſe, and 
not trenching to things incident to his place as an Alderman, and foz this he is to 
be puniſbed by other means, and not by removal, as it was here adjudged in Bags 
Caſe, Termin. Trin. 13 Jac. and Repozted, Coke 11 pars, fol. 93. and the other 
cauſes ſpecified in the recurn are of the ſame nature; Alſo it is there expzeſſed foz a 
cauſe that he was a Dzunkard. This is no cauſe to remove him, Alſo the return in 
this is inſufficient, expꝛeſling therein, that by their Letters Patents, of their Ins 
* cozpozation, it is ſpecified, That the Pajoz and the Common Council may remove 
him; and that they ought to be 30 of the Common Council. But it doth not ap- 
pear by their return, that any Common Council was held by them foz this buſineſs ; 
In the return ic is ſpecified, that he called unco him 30 of the Common Council, 
& in domo conſilij, being aſſembled, they there foz theſe cauſes did remove him. 
But it is not ſhewed by them in the return, that chis was ſo done by them at a 
Common Council. | 

Croke Juſtice, A common Dzunkard, is an unfit perſon foz Government. 

Dodderidge Juftice. Bags Caſe, which was here cited, was fox undecent woꝛds 
ſpoken. But take heed of overt ads, as here in this Cafe, ' And ſo further time was 
given by the Court in this Cale; foz the reading of the Recozd, and foz further 
argument of this, 

Afterward, in this pzeſent Term of Trinity, 14 Jac. B. R. this Caſe was moved 
again, upon the inſuſticiency of the return, and a Writ of Reſtitution pzayed, It 
was now urged, that their Common Council ought to conſiſt of 30 Burgeſſes at 
leaſt. It is ſet fozth in the return, that he was called befoze 32 ot their Common 
Council, and becauſe he did not give ſufficient anſwers to the matters objected 
againſt him, they did therefoze remove him. If he had cauſe to be reſtozed, and they 
did not reſtoze him, he may well have (as it was urged) his Action upon the Cale 
at the Common Lam; he having a Freehold in his Burgerſhip, by the Law of che 
Land. Alſo this Charter may extend to one that is eleced an Alderman, after the 
Charter, but not to him that was one befaze,and this is not ſhewed by them in their 
return to beſo 3 that he was eleged an Alderman after their Charter; their Char⸗ 
ter alls is, That che Ma ja and the Common. Council; this ought to be, done by 
them, at a Common Council, but it is not ſo ſer fozth to be. It was therefoze 
pꝛaped, upon the inſufficiency of the return, to have him to be ceſtozed, 

Coke Chief Juſtice. The Charter is the Pajo} awd the Common Council, &c. 
This ought to have been done by them at a Common Council. Aud of this there 
dught to be given to him a lawful warning, foz if they will alemble chemſelves 
toget her / in a cozner, 07 at an Alehoule, there they cannot diſplace him: Eut this 
ought to be done by them in their Common Council-houſe, and alſo at a Common 
Council there held, otherwiſe the ſame not good, 
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Coke 8 pars 
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A Writ of Re · 
ſtitution, &c. 


If one be a Pagiſtrate, being a common Dꝛunkard, this is a perſonal offence,any 
a good cauſe to remove him, becauſe this goes to the point of his Government, and 
therefoze this is a good cauſe to remove him, foz that ſuch a perſon gives an ill ex⸗ 
ample to others, and foz this cauſe is an unfit perſon to Govern ; otherwiſe it is if 
he be dzunk by accident. 

Dodderidge. Jn Gloceſter they have a large and great P2ecine, ſir miles, and the 
Aldermen there are Juſtices of the Peace within the City, and at the Aſſizes they 
have a place to ſit by themſelves, 

Haughton Juſtice, ere the removing of Taylor was in the Council-houſe, but 
in the recurn, it is not ſaid to be at a Common Council there held, as it ought, 

The Court all agreed, the return not to be good and ſo by the Rule of the Court, 
a Writ of Reſtitution was granted, to have him reſtozed to his Eurgelchip. 

Afterwards, Mountague the Kings Serjeant being not ſatisfied with this, moved 
the ſame again, and took exception to the Writ of Reſfitution, being directed co 
the Pajoz and Furgeſſes, whereas the ſame ought to have been to the Pajoz and 
Common Council, who removed him ; the Writ to have him reſtozed, ought to 
be directed to them who removed him, and to them the power is given by their 
Charter to remove, and not to the Pa joz and Eurgelles. 

To this it was anſwered, That the Writ was well awarded ; foz whoſoever 
hath power to remove, pet the Writ of Neſtitution ought to be directed to them 
who have power to elect and place, and theſe are the Pajo2 and Kurgelles, and 
therefoze the Writ being directed Majori & Burgenſibus is god. 

Coke. The Writ of Reſtitution ought always to be directed to them which have 
the Inheritance, and this is in the Pajoz and Eurgelles, and therefoze the Writ 
here is well awarded, foz the Pajoz and Common-Council do make but a part of 

the Bodp, and ſo the Writ well awarded. 

As to-the other matter, clearly this removal ought to have been at a Common 
Council, and not as here it is in the return, foz a return ought to be as certain as 
a pleading, 

Wagganors Caſe, Coke 8 pars, fol. 122. was then objected,to pzove that ſuch pꝛetile 
certaincy is not requiſite to be in a return. 

Coke & Curia. Pet there ought always to be a convenient certainty in a re⸗ 
turn. 

Haughton. It is ſaid, that this removal was in domo conſilij, but not apud com- 
mune conſilium, as the ſame ought to have been, and ſo not good. As if one ſhould 
ſap, Judicium redditum in Aula Weſtmoralterij, this is not good, but he ought to ſay 
in what Court, and befoze what Judges 3 this is the chief matter,and therefoze the 
certainty of this ought to have been alledged in the return. 

Coke agreed with him herein, and therefoze by the award of the Court he ought 
to be reſto2ed to his place, 

Mountague then moved the Court, Whether notwithſtanding this Wric of Re- 

ſtitution, they may not pꝛoceed there again againſt him at a Common⸗Council. 


Coke. This they may well do, if they have good cauſe, but pet with this obler⸗ 


vation, That they are to do that which is juſtum and juſte 3 juſtum foz the matter, 
and juſte foꝛ the manner: And clearly if a Pagiſtrate, an Alderman be Ebrioſus, 
common, and not by accident, he is an unfit perſon foz Government, and this is a 
god cauſe to remove him, | 

The whole Court agreed herein: By the Rule of the Court, a Writ of Reſfi- 
tution was awarded foz the reftozing of Taylor to his place of Alderman, becauſe 
that by the return, it appears that he was removed from his place, in domo conlily, 


but not apud commune conſilium. | 
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Auſtin Plaintiff againſt Monk Defendant. 
Entred Termin. Paſch. 14 Jac. B. R. Rot. 544. 


FE a Scire facias upon a Recognizance, the Caſe was this: Auſtin recovered in 
Debt in this Court againſt one Down, who bzought a Writ of Erroz to re- 
verſe this Judgment in Camera Scaccarij, which was returnable 3. Februarij laſt, and 
did find Bail, accozving to the Statute of 3 Jac. cap. 8. the Defendant Monk being 


his Bail, and bound in a Recognizance, that Dorn ſhould p2oferuce his Writ of . James 


Erroz with effect, and to ſatisfie the Debt and Damages, if the Judgment was 
affirmed, and that 12. Februarij the Scire facias was bzought againſt him upon the 
Recognizance, to know why he ſhould not have his Exetutton, in regard that Down 
did not pꝛolecute his Writ of Erroz. 

he Defendant to this pleads, that whereas the Urit of Erroz was returnable 
3. Februarij, Down the p2incipal 2. Februarij, venit hic in Curia, & reddidit ſe in eaden; 
Curia, in diſcharge of his Bail, & per mandatum * committitur Mariſcallo, & 
adhuc remanet, in the Pꝛiſon of the Marſhalſy in eren ien 3 Upon which Plea 
the Plaintiff vemurred in Law, : 

It was urged by Davenport fog the Plaintiff, that this rendzing by the pzincipal 
of his Body,in this Caſe ſhall not diſcharge the Bail, becauſe he is bound to ſatisfie 
the Debt and Damages, | 

And the intent of che Statute of 3 Jac. was to give a certain remedy againſt the 
Bail, and here the Recognizanee is fozfeited, foz that the p2incipal did not p2oſecute 
his Writ of Crroz, foz the purchaſing of the Writ of Erroz was a delay of the 
Execution, ab initio, becauſe he did not pzoſeeute the ſame, 

Coventry foz the Defendant : It this be within the wo2ds of the Statute of 
3 Jac. yet it is not within the intent of it: Foz here the pzincipal renders himſelf 
in Execution, befoze the return of the Writ of Erroz, and ſo befoze any delay was 
by him; and alſo in this Caſe the Judgment was never affirmed, and therefoze 
upon this Recognizance he is not to be charged; the Statute was made foz the 
avoiding of unneceſſary delays, here the pꝛincipal party renders his Body, and it is 
not the meaning of the Statute, to give a double ſatisfaction foz one and the 
lame thing. | 

Coke Chief Juſtice, J think that this Recoyhizanee upon the Statute of 3 Jac. 
and a Recognizance at the Common Law, in which the Bail is entred, are all one 
in Judgment of Law, the fame being co pap che Debs, aus ſatisfaction, if the 
Judgment be affirmed, 

In 16 H. 7. fol. 2. If the Plaintiff in a Wric of Ertoz at the Common Law be 
bafled, yer he may afterwards render himfelf in Execution; ſs that here in this 
Caſe, the pzincipal rendzing himſelf, ſhall viſcharge che Kail of his Kecognizance, 
upon che Dratnte of 3 Jac. as well as it ſhotld vo at the Common Law, 

Haughton Jaltice, to the contrary, foz upon this Statute the Eait Call not be 
diſcharged by the p2incipals rendzing of himſelf, foz this was never che meaning 
of the Statute. : 

It was then further urged by Davenport, That here by the Plea of the Defen- 
dant himſelf, it appears that the pꝛinctpal did not render himſelf to pziten in Cre- 
cution, foz the Plea is, that the 2. Febr. Down the pzincipal venit hic in Curia, 
& reddidit ſe in cadem Curia, & quod per mandatum Curiz Committitur, to the 

3 Marſhalſy, 
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Marſhalſy, & adhuc remanet in the Marſhalſy in Execution; and it is apparent, that 
the ſaid ſecond day of February was Candlemas-day, and ſo non dies juridicus, and 
then he could not render himſelf the ſame day, and this appears ſo to the Court 
udictally, 

To this it was anſwered, that though he cannot render himſelf in Court upon 
this day, pet he may well this day go to pziſon, and ſo he may on this day well 
render himſelf ta pꝛiſon; and it is ſaid further in the Plea, that he ſtill remaing 
in the Marſhally. 

It was then urged, that it is expꝛelly here pleaded, that he did render himſelf, 
hic in Curia, & quod per eandem Curiam Committitur, and ſo the Plea not god. 

The whole Court agred herein, That the Plea was not god, 

Coke. Me doth not in the Plea here ſay, Quod reddidit ſe priſonæ, ſed venit 
hic in Curia, & in eadem Curia, reddidit ſe priſonæ, and this is here impoſſible to 
be ſo, foz here ought to be a Court-day, oz no render of himſelf could be in cadem 
Curia. | 

Alſo it ought to be, in eadem Curia reddidit fe, & per eandem Curiam Commiſſus, 
foz the Court ought to commit him; and it is not ſufficient foz him to render 
himſelf, but he ought to be committed in Execution per Curiam, and this to be ſo, 
is here impoſſible, becauſe it appears to us, that this ſecond dap of February, non 
fuit dies juridicus, and therefoze this is without any help; and if this Commit⸗ 
ment be bad, the ſame being, as it is alledged, to be on the Sabbath⸗dap, this 
clearly is not good, becauſe is was no Court-dap, & quod ab initio non valet, in 
tractu temporis non convaleſcit, & quæ mala ſunt inchoata in principio, vix bono 
peragantur exitu. 

Haughton agred with him herein, foz if he be in p2iſon, pet if this be ſo, with- 
dut a render of himſelf, and a commitment by the Court, all is void; and as it is 
here alledged, it 1s void in Law, and therefoze by the Rule of che Court foz this 
default in pleading, Judgment was given foz the Plaintiff. 


IWebb Plaintiff againſt Herring Defendant. 
Entred Termin. Hillar. 13 Jac. B. R. Rot. 544. 


N an Action of Treſpaſs and Tjecment, and upon Non culp. pleaded, the Jury 
found a ſpecial Uerdict, upon which the Caſe appeared to be, That a man being 
ſciſed of certain Youſes in Fee, held in Doccage, having a Wife named Barbery, 
a Hon called Francis, and thz@ Daughters, and being thus ſeiſed, he makes his 
laſt Will and Teſtament in wziting, and thereby deviſeth his Pouſes and Land 
in this manner, (S.) To Francis my Son, after the death of Barbery my Wife :' 
And if my thze Daughters do foztune to overlive their Pother, and Francis and 
his Heirs, then J do deviſe the ſame Pouſes to them foz their livee, and after their 
deaths, J do give them to my two Nephews, John Wittenbury and William Witten- 
bury, and that they and their @ucceſſo2s ſhall pay 3 1. Rent yearly to the Company 
of Merchant-Taylors in London foz ever; and if they fail of payment, then J de- 
viſe that the ſaid Company ſhall have the ſaid Houſes foz ever, 
The Points moved and inſiſted upon in this Caſe, 


I, Point, 
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I, Point, Upon the wozds of the Will, being to Francis his Son, ( afrer the 
death ok the Barbary his Wife, and Bother of Francis, and if he dies wit hont Meir, 
that then his chz&. Daughters, and Siſters of Francis, (S.) Annice, Alice, and 
Margaret,) to have the ſame foz their lives. 

The queſtion is, What Eſtate Francis the Son hath by this Will, whether by 
N — — and the Mozds of the Will he hath an Eſtate⸗tail, 02 a Fee- 

mple. 

Ju this Caſe it appeared, that Barbary the Wife and Francis the Son were both 
dead, and Francis dead without Iſſue 3 the Plaintiff claimed under the Title of the 
two Nephews, and the Defendant under the Title of Margaret, as Siſter and 
Heir unto Francis. 

George Croke foz the Plaintiff, urged foz the firſt Point, That Francis by this 
Will had but an Eſtate Tail, and no Fee-fimple, 27 H. 8. fol. 27. deviſe to one, 
and to his Yeirs Pales is an Eſtate tail: AM Land is given to one and his Heir, 
— to him and to the Meirs of his Eodp, this is an Eſtate tatl, by 
22 H. 6. | 

25 Aſſiſar. placito 4. Land given to one and his Yeirs, Habendum to him and his 
Peirs, if he have Iſſue of his Body, adjudged to de an Eſtate ZTail, and ſo is 
27 Aſſiſar. placito 15. 

43 Eliz. Hortons Caſe, Leſſe upon Condition, that he ſhall not aſſign this to his 
Wife, he deviſeth this to his Son after the death of his Wife : Reſolved, that 
by this deviſe no Eſtate was given to the Wife, foz that then this would have been 
a fozfeiture 3 otherwiſe it had been if it had not been foz the kozfeiture. 

Here in this Caſe ( as it was urged ) when the Deviſe is to the Don after the 
death of che Mike, and if the thza&@ Daughters ſurvive the Wife, and the Son, and 
his Heirs, then the Deviſe is to them foz life, with the remainder over; this hav 
been a Fee-ſimple in the Son, if it had not been foz the limitation of the remain- 
der over: But by the limitation of the remainder over, his intent appears, that 
it ſhould be an Eſtate tail in the Son; foz that, if it ſhould be a Fee-ſimple, the 
Daughters ſhould have had this after the death of the Don, without Iſſue, without 
any new limitation,foz che Son cannot die without Meir, as long as he hath Siſters; 
and it ſhall not be intended, that they were but. of the half-blod, and therefoze to 
make theſe remainders good, this ſhall be but an Eſtate tail in the Son. 

It was then urged, this to be a Fee-ſimple in the Don; as if a man having two 
Dons, deviſech his Land to his eldeſt Don and his heirs, and tk he dies without 
Beirs, the remainder to the other Don; this is a Fee-ſimple in the eldeſt Son, 
and the remainder to the poungeſt Son is void. 

Coke Chief Juſtice denied this to be ſo, upon the reaſon befoze given, 

The wholt Court agreed this difference, where the remainder ( as in this pꝛin⸗ 
tipal Caſe) is limited unto a collateral Heir, and where the ſame is limited to a 
mer Stranger: Ik it had been to a meer ſtranger,then this had been a Fee-ſimple 
in Francis che Son, and ſo the remainder there had been void, becaule that one 
Fee-ſimple cannot be thus limited upon another; but otherwiſe it ſhall be, where 
the remainder is limited unto a collateral Peir, there the fame is good, being but 
an explanation of the fozm. 

Dodderidge Juſtice. As to this firſt Point, this of neceſſity. ought to be an 
— tail in Francis the Don, and it cannot be otherwiſe taken, without great ab⸗ 

rdity, | 

Coke, Every man hath lineal and collateral Meirs, (if any) and here in this 
Caſe, it is as much as if he had ſaid, That he deviſed theſe unto Francis and his 
lineal Heirs; and if he die without fuch Yetrs, then to his collateral Peirs, and 
this clearly is but an Eſtate tail in Francis. 

If a man hath two Bons, and deviſcth his Land to his youngeſt Son, and if he 
C C dies, 


22 Hl. 6. f. 28. 


&c, 


43 Eliz. &c. 


— 
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dies without Peirs, then to his eldeſt Son in fee; this had been an Eſtate tail in 
the pounger Hon, foz that otherwiſe the remainder ſhduld be void. 

The whole Court clear ok Opinion, That Francis the Bon, by the wozds and 
meaning of this Will, had but an Eſtate tail in him, 

2. As to the ſecond Point, What Eſtate the two Nephews, John and William 
Wittenbury have by this Will, the deviſe being to them, and that they and their 
Succeſſozs ſhall pay ſo much yearly to the Poo? of ſuch a Company in London 
foz ever, and ik they do not pay this, that the Company then to have this fo; 

It was urged, that this is a Fe-ſimple in them, becauſe it is that they and their 
Succeſſo2s ſhall pay ſuch an aunual Rent perpetually : And that by the wozd Suc⸗ 
ceſſo2s, is intended Heirs, 4 E. 6. Brovks Caſes, fol. 87. placito 406. Brook tit. Eſtate, 
placito 78. Land deviſed to one, paying 10 |. this is a Fee-ſimple. | 

Haughton Juſtice, This is Fe-ſimple in them; the wozd @ucceſſo2s ſhall be in- 

Coke. Here the Land is deviſed to them, 

p2ofits of the Land is not here found, 
It is a plain Caſe, if Land be deviſed to one, and that he ſhall pay ſo much pear⸗ 
ly to another, and to his Peirs, this is a F&-ſimple in the Deviſee, foz he ought 
to pay this foz ever, and to be enabled to do this out of the p2ofits of che Land, he 
ought to have a Fe-fimple in the Lan: Alſo the wozd Ducceſſoz in a Will is 
ſufficient foz Yeirs; and therefoze if one doth deviſe Land to a man, and to his 
Succeſſozs, this is a good Fte⸗ſimple to him. 

Croke Juſtice agræd with him herein. 

Coke. It appears by Bracton, that Succeſſoz is a good wozd to make a Fee- 
ſimple in a p2ivate perſon, becauſe the Heir ſuccedit patri 3 and therefoze if one de; 
viſeth Land to a pꝛivate man, and to his @ucceſſozs, this ſhall be a good Fee-ſimple ; 
ſo here in this Caſe, the Nephews, John and William have a Fee-ſimple, being in 
a Will where the woꝛd Ducceſſoz will imply Heir; otherwiſe it would be in Cale 
of a Gzant, and lo is the difference; and here the wozds, paying ſo much perpe- 
tually unto the Company, to be given to the Pooz of the Company perpetually, 
and the Condition annexed, that foz default of payment, the Company then to 
have this foz ever; this doth well ſhew and manifeſt the intent of the Deviloz, that 
this ſhould be a Fe-ſimple in the Nephews, 

Haughton agreed with him herein, foz here he ought to be his Succelloz in the 
Cſtate 3 foz if a man doth deviſe Land to one and to.his Ducceſſo2s, this is clearly 
a good Fee-fimple in him, becauſe his Heir is to ſucceed him in the ſaid Inheri⸗ 
tance. 

The Court all agreed herein, and therefoze by the Rule of the Court, Judgment 
was to be entred foz the Plaintiff accozding to this reſolution, (both the Points 
being over-ruled by the Court.) | 

2Eut upon the motion of Hutton Serjeant, being of Council with the Defendant, 
by the Kule of the Court, this Cauſe was adjourned till che next Term, 

Atcerwards, (S.) Termin. Mich. 14 Jac. B. R. this Caſe was moved again, and 
argued on both ſides, 

It was urged, that the two Nephews ſhould have a F&-ſimple, by reaſon of the 
annual payment limited to be made by them foz ever, to ſuch a Company in Lon- 
don; and Sir Richard Pexhalls Caſe, Coke 8 pars, cited fol. 85. there to have the 
Rent as long as he is to keep the Courts 3 fo here to have the Land as long as 
they are to pap the yearly Rent. 

As to the Eſtate of Francis, Jt was urged, that he had but an Eſtate tail by 
this Mill: That the ſubſequent wozds in a Will ſhall explain the fozmer 3 and 
(o upon Conſtruction of Decds, as appears by 35 Ailifar, placito 14. & 37 2 

P acito 


paying yearly ſo much foz cver ; the 


— 
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placito 15. and Perkins, cap. fait, fol. 35. placito 171. Dedi, &c. totam terram meam 
plcio 15. {ibi & hæredibus ſuis, fi hæredes de carne ſua habuerit, this is an Eſtate 
tail, and bere the ſubſequent wozds do explain the fozmer ; and upon this reaſon is 
5 H. 5. fol.6. and Coke 8 pars, tol. 154. in Sir Edward Althams Caſe, «: - 

Here in this Caſe; it ſhall be intended co be Yeirs of his Body, becauſe a re- 
mainder is made to be dependant upon this, 

19 El. Dyer, fol. 357. Chicks Caſe: Jn Caſe of a Will, ſuch an expoſition is 
to be made, as that all the parts thereof may ſtand rogether, 

If an Alien be made a Denizen, Land is given to him and his heirs, rhe re- 

mainder over; this is a good Eſtate tail to him, becauſe he can have no other Peirs 
but lineal, not collateral, 
.« 16 Eliz. Dyer, fol. 333. Chapmans Cale: Jn caſe of a Will, where a leſs implt⸗ 
cation ſhall make an Eſtate tail, there a Þ2oviſo to reſtrain alienation,and therefoze 
an Eſtate tail: Here there is no Eſtate in Francis, in the firſt limitation; but af- 
terwards, (S.) if the thz Daughters overlive, &c. and then the remainder over; 
— lap all together, by the meaning of this Will Francis had bur an Eftate 
tail. 

Hutten Serjeant, foz the Defendant urged, that Francis the Son, by this Will, 
had an Eſtate in F&-ſimple, and that foz this reaſon, becauſe there is no remainder 
in them pzeſently, but upon a meer contingency, and upon a double-contingency 3 
and until this be made certain by the happening of it, noching is in them befoze 
this do happen, 

And 19 H. 8. fol. 8. b. by Englefield, A man doth deviſe Land to H. in Fe, and 
if he dies without Beit, that then M. to have the Land 3 this is a void deviſe to 
— becauſe that one Fe⸗ſimple cannot depend upon another — by the 

am. 

And ſo this Caſe was adjourned to a further time, | 

Afterwards, (S.) Termin. Hillar. 14 Jac. B. R. this Caſe was moved again, 

And foz the firſt Point. 


Montague Chief Juſtice. Francis the Son here by this Will hath an Eſtate⸗tail, c. 


and the ſame ſo co be taken of neceſlicy by implication, out of che wozds of the 
Will; this pzoved by 16 Eliz. Dyer, fol. 330. Clatches Caſe, 

The whole Court agreed with him herein, 

As foz the ſecond point, paying to a Co2pozation ſo much yearly foz ever. 

Mountague. This is a Fe-ſimple in them, 

Dodderidge Juſtice, Af one doth deviſe Land to J. S. paying to J. D. and his 
Þeirs ſo much; this is in Law a Fee-fimple in J. S. becauſe the limitation of pap⸗ 
ment which ought to guide the pzecedent Eſtate is ſo; 

The whole Court agræd with him herein; 

And ſo clearly by the whole Court, nullo contradicente, foz both the Points, (S. ) 

That firſt, This is an Eſtate⸗tail in Francis. And 

That ſecondly, This is a Fe-ſimple in John and William the Nephews, 
therekoze Judgment was given koz the Plainciff, 


Perkins fait, 


plac. 15. 


Term. All, 


14 Jac, B. R. 
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Morrice Plaintiff againſt Baker and Elizabeth uxor ejus 
Defendants. 


Entred Termin. Mich. 10 Jac. B. R- Rot. 521. 


Treſpaſs for | an Action of Zreſpaſs, foz aſſaulting, beating and wounding of his Servanc, 
aſſault, and of J per quod ſervitium amiſit, ad damnum 40 l. The Defendant, quoad vi & amis, 
a ſervant, the battery and wounding pleads Non culp. and juſtifies the aſſault, and ſhews, that 
1 he was poſſeſſed of a Boule, and there had a Light time out of mind, That the 
2 Ro = Servants of the Plaintiff did intend and endeavour to erect another houſe upon a 
: certain waſt piece of ground adjopning to his houſe, and had erected certain timber 

foz the houſe, the which houſe, if the lame had ben erened, would have ſtopped up 

his ſaid ancient Light 3 and foz this cauſe, that this would have been to his Nuſans; 

he ſtood in his own houſe, & cum quodam baculo, did thzuſt away I ho. Davis and 

Richard Jones, his @ervants by him imploped in the building ; and did then thzow 

down the timber ſo erected, and ſo doth jultifie, 
Upon this Plea in Bar, the Plaintiſt demurs in Lam. | 

1. It was argued by Bridgeman and Coventry. foz the Plaintiff, that this Plea 

was not good, Foz that the pzincipal point of the Adion, is the lols of his ſervice, 

as appears by 3 H. 6. fol.54. b. 20 H. 7. fol.5. That an Adion of Treſpaſs lieth not, 

2H. 6.f. 54. b. without ſaying, per quod ſervitium amiſit; and the Defendant here in his juſtifica- 
20 H. 3. f. 3. tion, doth juſtific the battery, but ſaith nothing to the loſs of his ſervice ; he hath 
therefoze by this his Plea made no anſwer at all to the Plaintiff, foz that which is 

the ground and cauſe of the Action (S.) the loſs of his ſervice, this ought to be by 

the Defendant confeſſed and avoided, oz elſe denied, the which is not here ſo done; 

here is nothing ſhewed, but that they did this by the command of the Plaintiff, he 

ought here to have pleaded Non culp. to all; in the Plea de ſaich, he th2uft them 

away, this cannot be any loſs of ſervice, Me ſhews that Thomas Davis and Richard 

Jones, the parties and ſervants imployed by the Plaintiff in the building, and that 


he impedivit novum editicium 3 and thzuſt them away, quz eli cadem tranſgreſſio, 


unde, &cc. | 
2, Alſo the Plea is not good foz another cauſe, foz he ſhews that he was poſſeſſed 
43Eliz.B.R, of a houſe,but doth not ſhew of what eſtate he was poſſeſſed, 43 Eliz. B. R. Eedes and 


Kc. Marches Cale in a Declaration, this is good adjudged, but otherwite ic is in a Plea 


in Bar, as in this Cale; But in an Action upon the Cale fo2 a Nuſans, there it is 
good to ſay that he was poſſeſſed generally, without ſhewing of the Eſtate, becaule 
this is but a convepance to the Action 3 otherwiſe it is here in a Plea in Bar, foz 

that upon this Plea, no iſlue can be taken upon the Eſtate. 
3+ It was allo further urged, that the matter of this Juſtification is no ſufficient 
cauſe of juſtification, Fo? in the Plea he ſaith, that they did endeavour foz to erect 
a Moule, and that they did erect certain Timber, and that the houſe, if it had ben 
erected, would then have been to his Nuſans ; ſo that he thzew it down befoze the 
ſame was any Nuſans to him, and none can divine whether it would have ben a 
Nuſans to him oz not befoze it happened. Alſo he cannot juſtifie a battery foz à 

.  Nuſans to his poſleſlion, | 

1oR. 2. Fitz, It was urged fo2 the Defendant, that the Plea was good, and 10 R. 2. Fitz. title 
tit. Labourers Labourers, placito, a god Cale touching a Juſtification; there he anſwers the 
placito o. other Objection of Conabatur, here their endeavour was manifeſt, a w2ong at⸗ 
'  tenipted, 
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tempted, 16 H. 6, fol. 65. where one may julkifie, and where not, in defence of his 
poſſeſſion, a man map juſtifie, 19 H. 5. tol.z. 9 E.4. fol.28, 18 E.z.tol.22. 17 Aſſiſar · 
placito 24. 

Chat a Purchaſer ſhall ot have an Audita querela, befoze he be hurt, 

Coke 5 pars, fol. 101. b. im Penruddocks Caſe in the end of it, there it is held, 
That a Feoffe may abate a Nuſans, befoze he hath any pꝛejudite by it; the reaſon 
given, that he ſhall pzevenc his pzejudice, and not co ſtay till it happens there the 
— was executozy, and pet might be thzown down, befoze the ſame came to be 
accua | | 

It was urged, that the Plea was good, without ſhewing what number of years 
he had in his Boule: If this be good in a Declaration, where moze certainty is 


16H. 6. f. 65. 
19 H. 6 f. 2. 
9 E. 4. f. 28. 
18 E. 3. Kc. 


required, a fortiore, it ſhall be good in a Plea in Bar. As touching this, Coke Coke ro pars, 
10 pars, fol. 59. itt the Biſhop of Sarums Caſe, where the difterence is put between . 59. Kc. 


an allegation,of a conveyance to the matter, and the matter it ſelf ; and lo is 11 H.4, 
fol. 89. where a P2elcription to a Let by a que eſtate is good, being in point of 
conveyance ; aud ſo is 19 R. 2. Fitz. title Action upon the Caſe, placito 51. And here 
in this Caſe he ſhe ws, that he was poſſeſſed of the Leaſe of his Youſe, only by way 
of conveyance, to his juſtification, It was urged, That che Declaration here is not 
good 3 the Plaintiff ſhews therein, that ſervientes & operangyg were beaten, but doth 
not ſhew how they were his @ervants, | 

Coke Chief Juitice. He ſaith nothing here in this his Plea to any verberation, foz 
he ſhews that he was poſſeſſed of the Leaſe of a Youſe, that the Plaintiff had a 
piece of waſte ground, juxta, &c. and that the Plaintiff Conatus fruit, foz to edifie 
there a Youſe, the which if he had finiſhed, this would have ſtopped his Lights, and 
that therefoze he thzuſt them away,and hindzed them, and foz pꝛevention of this, he 
thzew that down which was erected. The Declaration here is good, and the Plainciff 
ought not to ſhew therein how he had retained them. The Rule which was laſt put 
is not good, being that this which is good in a Declaration, ſhall be good in a 
Plea in Bar, This Plea here amounts to the general iſſue, No Ac ion is given 
to the Plaintiff here, if he hath not loſs of his ſexvice, fo2 this is the ſole ground 
of the Action, given unto him foz this loſs of ſervice, and if he hath no Tuch loſs, 
then the Servant is only to have the Acion- of Battery. Ik the Defendant had 
pleated here Non culp. and then only ſhewed, that impedivic with a ſtaff, the Jury 
would then ſap, that this is no battery, per quod ſervitium amitit, when he laith, he 
did but only hinder him; and ſo this Plea amounts unte the general iſſue, 

As to the ſecond matter, whether the Defendant map pull down the Nuſans bes 
foze the houſe be made, and ſo come to be a Nuſans 3 J do much doubt of this; but 
I think he cannot do this, Nemo tenetur divinare, here it is only ſaid Conatus tuir, 
to edifie this houſe, and rcar up the timber, the Defendant hath no hurt bÞ this, foz 
he map after wards leave off again; the Defendanc is nat to pull this down, he 
he would pull this down,foz his intent only, whereas he may after fozbear, fog th 
melius recurtere, quam male currere, here it is ſaid, that molliter, he laid his hands uy⸗ 
on him. If. one take my goods, in pzeſervacian of them, J cannot ſo do. If one 
comes upon his own Land and intends to come upon my Land, conatus eſt to come 
on my Land, upon this Imagination, Jam to lay hands upon him, J never ſawin 
any Book ſuch a Juſtification fo2 a Conation, becauſe he did not do it; and J do 
much marvel, that any oue ſhould give ſuch advice- fo2 ſuch a pleaving as this is, the 
beſt wap foz the Defendanc had bern to have pleaded Nog culp. to all. 

Haughton Juſtice. This Aion here reſts upon two points and parts, (S.) The 
Fatterp, and the loſs of his ſervice, the oziginal is the Tatterp, if the Defendave 
anſwers to the battery, and doth well jaſtifie this, this is good, withont ſaying any 
thing to the loſs of his ſervice, As in an Adion b2ought foz an afſault by Servants 5 
ind they do juſt iſie their aſſault, this is god. 


Ag 
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- As to the ſecond matter, pou have come to ſon, to caft this down befoze it was 
made, fo2 if he have an intent to build a Mall, and lays the foundation, you ought 
not to diſturb him foz this his inception, pou cannot pull this down, | 
Croke Juſtice. The Defendant ought to have damn-+m & injuriam, oz his Juſti⸗ 
fication not good. Ik he have none of theſe, his Juffification cannot be good. It 
doth not here appear that he hath any damage, his Plea here amounts to the ge⸗ 
neral Iſſue. One may cut down Eoughs, if they bang over his ground; here the 
Plaintiff hath not builded, and therefoze what he hath done, not to be pulled down, 
Coke. There is no colour of any Defence to be made of this Plea. Ve ſaith 
alſo in his Plea, that he was poſſeſled of a Leaſe foz certain years, but ſhews not 
that this doth continue, this is not good, and this ſhall not be intended. 
If JI am upon my Land, and another upon his Land, and that he endeavours to 
come to me, and to take mp goods, J cannot juſtifie the coming upon his A and to 
14 Eliz. beat him foz this endeavour, 14 Eliz. an Adion upon the Caſe bzought, foz beating 
of him, and his Servants, and omits theſe wozds (S.) (per quod ſervitium ſuum 
amilit ) Judgment and damages given generally, there it was ſaid, that it ſhall 
be intended, that theſe damages were given only foz the battery. Eut here it 
was ſaid, that when the Plaintiff alledges two things, and an Acton is bzought foz 
n both of them, and ages given generally, theſe Call be ſaid to be given foz 
them both; and therekoze it was adjudged here by the whole Court, that he ſhould 
have Judgment foz no part; here he might have pleaded the general Illue, and 
this had been his beſt and ſureſt wap. | 
Fut (ſuch demurers are velperate. . 
judgment ſot The whole Court clear of Opinion, that the Plaintiff here nerds not to ew, 
the Plaintiff, how he was retained his Servant, and ſo the Declaration here is good, and the 
ter curian. 9 — and therefoze by the Rule of the Court, Judgment was given foz 
the Plainti «; | 3 


May Plaintiff againſt Proby and Lumley Sheriffs 
of London Defendants. Fe 


Entred Termin. Mich. 13 Jac. B. R. 
Rot. 639. 


* ; 
An Actlon N an Aaion upon the Caſe foz an Eſcape bzought againſt the Sheriff of London 
upon the Caſe I and Middleſex, who pleads that he had taken away the party upon u Laticat, and 
2 Cr. 41s *© that in bzinging ot him from Illington predict. unto the Goal, Reſcous was made 
Mo. 852. Jo. of him, and ſo returns the Reſcous, as the ſame was, The queſtion was, whether 
201, this was a good return, oz not + TEE 
_— LOG Caſe being of great concernment , was argued by Council of both 

es, | 


Ro.Rep.388. ; 
1 Ro. abr, = Coventry, fo the Plaintiff urged, that this return of the Reſcous is not good, 
Poph. 192. and ſo this is no good Pleg ; but that this Action upon the Caſe well licth againſt 
the Sheriff, foz ſuffering of this Reſcous, though the arreſt was but upon a mean 
Pzoceſs 3 the Action well lies foz this eſcape, being once taken by him, and this is 
- . P2oved by a P2eſident of a Caſe ſhewed in Court, which was Termin. Mich, 
Term. Mich. 44 Eliz. B. R. Rot. 177. betwen Waldoe and Lamberd, where it was held, that 
44 E k. R. a Reſcous ſhall not excuſe the Sheriff in au Action upon the Caſe, bzought by the 
s party upon the eſcape. Allo it is here ſaid in the return, that in bzinging mow 


0 
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from Iſlington predict. he was reſcued from him, whereas nothing was at all ſaid 


befoze of Iſlington, and ſo the return not good. This will be the difference (S) that 
a Reſcous in ſuch a Cale, as is here, ſhall diſcharge the Sheriff, as to the Bing; 


but not as to the party himſelf. The Book of 16 E. 4. fol. 3. is againſt this, but 16 E. 4. fol. 3. 


Lambers Caſe is adjuged in point foz the Plaintiff, and not upon the point of 
travers, as hath ben urged, And ik this ſhould ercuſe the Sheriff, the lame would 
be very miſchievous, faz then no ſuch mean P2oceſs ſhould ever be ſerved; the She⸗ 
riff may take with him poſſe Comitatus ff he will in caſe of a mean Pꝛoceſe, and 
16 E. 4. fol. 3. it is not the pꝛincipal Caſe, but an opinion there put obiter in the 
argument of that Caſe, but in Waldoes Caſe it was ſo adjudged in point, contrary 
to the opinion in 16 E. 4. | | 

George Croke foz the Defendant, That this return is good; the party was 
here arreſted by the Sheriff upon a Latitat, and- reſcued from him as he was 
bzinging him to P2iſon ; an Action upon the Cale lieth not againſt the Sheriff foz 
this; and herein there will be a difference between an Arreſt upon a mean P2ocels, 
and a Reſcous made, and where it is upon an Execution; as to the parties remedp 
by wap of Action upon the Caſe, where the Arreſt is upon a mean Pzoceſs, and a 
Reſcous made, no Action upon the Cale lieth foz this by che party, foy that upon 


every mean Pꝛoceſs the Sheriff ought not to take with him poſſe Comitatus, 16 E. 16 E. 4. f. 3. 


4. fol. 3. this very Caſe is put by Catesby, and agred, that during the time the 
Plea hangs in Pꝛocels, the party ſhall not have an Action upon the Caſe againfk 
the Sheriff if a Reſcous be returned, becauſe the party may continue his Pꝛoceſs 
againſt the Defendant 3 otherwiſe where a Judgment is given, and the party in 
Execution by his body, a Reſcous there ſhall not. excuſe the party; where it is but 


upon a mean P2oceſs, there the pꝛejudite is only the loſs of che Pꝛoceſs, and he * : 

. Fi 
Li —. 
ment, placit. t. 
7 Elz. c. 


may have a new P2oceſs ; and with this difference agrees 3 H. 6. Fitz. title Attach- 
ment, placito 1. & 7 Eliz. Dyer, fol. 7. Eliz. Dyer, fol. 241. placito 74. where the 
Rule is put, that upon a Capias ad fatisfaciendum, 0} a Capias utlagatum, after 
Judgment the Sheriff himſelf ſhall be charged foz the eſcape, otherwiſe the party 
hath no remedy, he ſhall loſe his Debt; but otherwiſe it is in caſe of a mean Pꝛo⸗ 
ceſs, As to the manner of the Plea (S) apud Iſlington predict. this agreed to be idle 


(but the Plea being, that having ben arreſted in bzinging of him from 1ſlingeon, 


in the County of Middleſex to p2iſon, he was reſcued from him, this is good, 6 H. 7. 6 8. 9. £ 12. 


fol. 12. to this purpoſe, where it is in Caſe of an Eretution, this is then no plea 
foz the Sheriff; foz he ought here to take with him poſle Comicatus 3 otherwile it 
is, upon every mean Pꝛocels. F 

Coke Chief juſtice. This is a very great Cale, and wozthy of good conſivera-- 
tion, whether the Sheriff may return a Reicous in his diſcharge upon an arreſt in 
a mean P2oceſs, the Cale remembzed in 44 Eliz. was ſo as it hath been cited, that 
in ſuch a Cale an Action upon the Caſe did lie againſt the Sheriff; bus as-to this, 
Qui bene diſtinguit bene docet, where the Arreſt is at che ſuic of the King, and a 
reſcous returned, potentia ſequi debet juſtitiam, non antecedere, and the ook of. 
16 E. 3. Fitz. title Execution, placito 49. is ſo to be underſtood, where the party 
taken is reſcued, the Sheriff ſhall be diſcharged foz any Fine to the King; becauſe 
he hach not his body; but this ſhall not diſcharge him of the Action upen rhe Caſe, 
as to the party himſelf, at whoſe (nit he was taken. The arreſt here was upon a, 
Laticat, and this in treſpaſs declares, but with an intent to implead him in debt; 
this fo2 the Juriſdiction of this Court. A Reſcous ts no extuſe of an ill return; as 
it was adjudged in 44 Eliz. As to the other matter moved, if lilingron be not namen 
befoze, this is idle. | 

Coke Jultice. This Reſcous here ſhall excuſe the Sheriff à tanto, ſed non à toto 
as to the damages; this is the firſt time of moving this. e 

The Court upon this firſt opening, inclined to be of opinion foz the 2 
that 


44 Eliz. 
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16 E. 4. f. 3. 
Star, of weſt. 2. 
cap. 43+ 


8 H. 4. f. 19. 


Fitz. Nat. Br, 
ſol. 102. 


that this return was not god; but of this the Court would further adviſe ; and 
theretoze by the Rule of the Court, this Cale was adjourned to another time, 

Afterwards, (S.) Termino Hillar. 14 Jac. B. R. this Caſe was moved again, and 
argued, 

— Chief Juſtice. This is a great Caſe, and of great conſequence, and fic 
to be very well conſidered of, 

Haughton juſtice. If the Sheriff takes one upon a mean P2oceſs, after a Reſcous 
ſuffers him to eſcape 3 ſhall the Sheriff be excuſed foz this, oz not - 

Mountague. oz a Non fezans, as if a Sheriff refuſe to execute a Pꝛoteſs, an 
Action upon the Caſe lieth againſt him foz this. 

Dodderidge Juſtice. If the Sheriff ſuffers a Pꝛiſoner to eſcape, an Action upon 
the Caſe foz this lieth againſt him. Mere it is to be conſidered , Whether it ſhall 
be ſo in Caſe of a Reſcous by him. returned upon a mean Pꝛoceſs, the party being 
arreſted, and reſcued. No power by intendment is able to reſiſt the Sheriff, and his 
power, who hath poſſe Comitatus at his command, whether he ſhall be compelled to 
raiſe this fozce of the County foz to ſerve and execute every mean Pꝛoceſs that 
comes unto him, this is the only matter now conſiderable, if he be not compelled to 
do this, then there may be a power ſtronger than he, | 

Montague. The Law doth always ſuppoſe the Sheriff to be fill with fozce, 
The point here-in this Caſe being, whether the Sheriff arreſting of one upon a 
mean P2oceſs, who is reſcued from him, ſhall foz this Reſcous be excuſed, oz not: 
Curia, Df this, ad viſare vult. | | 

Afterwards this Caſe was moved again. 

Dodderidge. The Action upon the Caſe here bzought doch not lie, 16 E. 4. fol. 3. 
this is ſo there agreed by the Statute of Weliminlier 2. cap. 43. It is greatly in de⸗ 
rogation of the King, that the Sheriff ſhould return, that he could not have the 
body there, propter teſiſtentiam. And Coke 5 pars, fol. 115. in Foliambs Caſe, in a 
Writ of Eſtrepement, the Sheriff may take poſſe Comitatus, and ſo in a Replevin 
by 8 H. 4. fol. 19. where the Sheriff returns that he could not have the Eeaſts; 
foz which return he was amerced, Ik the Sheriff takes one in execution foz debt, 
and after ſuffers him to eſcape, there the Debt is gone, and the P2ocels ſerved ; and 
therefoze if he ſhould not have in ſuch a Caſe his remedy againſt the Sheriff by way 


. of Action, he ſhould then be without all remedy, but it is not ſo here in this pzin- 


cipal Caſe, foz here it is foz the indempnity of che perſon, this being upon a 
mean Pzoceſs he hath not by this loſt his debt, but only the perſon which may be 
taken again; and therefoze the Sheriff ſhall not be puniſhed foz this Reſcous by an 
Action upon the Caſe 3 and by Fitz, Nat. Br. fol. 102. the laſt Caſe in his Writ of 
Reſcous, that a Writ of Reſcous lieth by the party againſt the Reſcuſſozs, by which 
it appearcth that he is not without remedy; but this Action upon the Caſe here by 
him bzought againſt rhe Sheriff doth not lie, 

Haughton. J did at the firſt much doubt of this Caſe, but now foz that it ſhall 
be milchievous to the Sheriff to be compelled to have with him always poſſe 
Comitatus, and the party always hath his remedy, as it hath been ſhewed; there- 
foze J hold, that this Action upon the Caſe bzought here againſt the Sheriff 
doth not lie; and the Recuſſoz ſhall be doubly puniſhed by the King, and by the 

arty. 

: Croke, J did long time much doubt of this Caſe, but Jam fully reſolved, that 
this Action upon the Cale doth not lie againſt the Sheriff, the Sheriff may puniſh 
the Keſcuſſozs ; ſub modo, this return is good; if the Sheriff returns, that he 
was reſcued from him by a ſtranger, this is no good return; but if he further adds 
theſe wozds, Et non elt Inventus in balliva mea, this is good, but not other- 
wiſe foz if he leave theſe wozds out of the return, the return then is not good; 
The Sheriff is compellable to make the Arreſt, and if he be once in the cuſtody of 
the Sheriff, there he ſhall be charged, but by his ſaying, J arreſt you, he is oy > 

this 
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this in his Cuſtody,foz to charge him with an Adgion, and here this Aofon doth not 
lie againſt the Sheriff, | 

Mountague. This is a great Caſe, Here the Sheriff returns, that he had ar⸗ 
reſted the party, and that in bzinging of him towards the Pziſon, he was Reſ- 
_ from him. As touching this matter, theſe differences do appear in our 
The firlt difference is this. If. in the arreſting, the party is reſcouſed, be is uponi 
— o upon a mean Pzoceſs, No Aion foz this lyeth againſt the 

eriff, 

The ſecond difference; Ik the P2iſoner be arreſted, and in bzinging of him towards 
the Goal, he is reſcouſcd from him, No Action lieth faz this againft che Sheriff, 
(as this pzincipal Caſe here is) the ſame being upon a mean P2oceſs; and ſo is 
16 E. 4. fol. 3. befoze remembzed, 

But if it be upon an Execution, Caveat vicecomes. But if he had arreſted him, and 
bzought him to the Goal, then it is no god return fo2 him to ſay, that che Goal 
was b2oken, and ſo he was taken from him; as the Caſe in 16 E. 4. fol. 3. Baſtard 
Falconbridges Caſe is, When a Pziſoner is once taken, and in Execution, there is 
then a determination of all the mean Pzoceſs ; But otherwiſe it is, where he is 
taken upon a mean P2oceſs, fo there he may have a new Pzoceſs again. 

By the Dtatute of Weltminſt. 2. capite 43. touching the returns. of Sheriffs, 
Multoties etiam falſum dant reſponſum , o, quod non potuerunt ( exe- 
qui) præceptum regis propter reſiſtentiam poteſtatis alicujus magnatis, de quo 
caveat vicecomes, de cetero, quia hujuſmodi reſponſio, multum redundat in de- 
decus domini regis, & coronæ ſuæ. 7 Elz. Dyer fol. 241. upon an Execucion, 
there is no return to be made; otherwiſe, where upon a mean Pzoceſs the reas 
ſon is, becauſe the Sheriff is not bound to have poſſe comitatus, upon every mean 
Pzoceſs 3 If the Sheriff takes one upon a mean Pꝛoceſs, befoze he commits him to 
the Goal, the party cannot have an Action foz the reſcous, otherwiſe it is where he 
is in Pꝛiſon, where the Sheriff hath an Action given unto him, foz reſcous done, 
there the Sheriff is chargeable over to the party, and is ſubject to an Action, where 
he may have an Action, as where the party is in Execution, but not otherwiſe, 
Here in this Caſe, we do all agre, that che return here ts good, and that the 
Action upon the Caſe here lieth not againſt the Sheriff. y 

Dodderidge. A Reſcuſſoz ſhall be doubly puniſhed, fo2 upon the return of the 
_ he (all be fined to the King, and an Attachment fhall iſſue out againſt 

m. 
2. The party alſo ſhall have a Wric of Reſcous againſt him; which is pꝛo⸗ 
ved by 3 H. 6. Fitz. title Attachment, befoze remembzed 3 and Fitz. Nat. Brev. 
title Reſcous, t he laſt Cale. | 

And ſo by the Rule of the whole Court, the return here of the Sheriff was 
held to be good, aud by conſequence, the Aaion upon the Caſe here bzought againſt 
the @heriff lieth not. | 

And therefoze by the Rule of the Court, nullo contradicente, Judgment was 
tutred, quod querens Nil Capiat per biltam. 


16 E.4-f.37 


16 Eq. . 3. 


weſtm.2. c. 43. 


7 Eliz. Dyer 
f. 241. 


3 H. 6. Fitz, 
tir. Attach- 
ment. 


Judgment 
quod querens 
Nil capi at per 
billan. 
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A Writ of 
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I Rol. R. 38 I, 
I Rol. Ab. 289. 


A Certiorare 
granced, 


Covenant. 
1 Rol. R. 403. 


Stat. of 1 3 
Eli. &c. 


Howſon Plaintiff, againſt Sir William Fountain 
Defendant. 


N a Writ of Crro2; to reverſe a Judgment in the C. B. foz him, the Erroz 
aſſigned was, foz that the Defendant in C. B. appeared per Wilde, Attornatum 
ſuum, and no Chziſtian Name of the Attozney is entred, 

The Court was moved to have this amended, | | 

Coke Chief Juſtice. This is not good, neither can the ſame be amended; we 
cannot know what is intended by this: And ſo when J was at the Par, it was in 
the like Caſe reſolved ; where a Defendant did appear per Cutting Attornatum 
ſuum, without any Chziſtian Name, and reſolved,that the ſame was not good, And 
another Caſe there was here of the ſame nature, where a Defendant did appear 
per Higgins Attornatum ſuum, without any Chziſtian Name, and held not good, 
but if it had been once right, with his Chziſtian Name, and afterwards the lame 
omitted: In ſuch a Caſe we may well amend this, foz we have here a good war- 
rant in the Reco2d to do this. b 

Dodderidge Juſtice agreed with him herein; and ſo in the Caſe in Dyer, where 
one did appear per Willburn Attornatum ſuum, and held not good, and that this is 
not to be amended, 

Afterwards the Counſel foz the Defendant, perceiving the opinion of the Court 
to be againſt him, that chis was not good, noz yet amendable, moved the Court foz 
a Certiorare, ſuppoſing the Recozd in C. B. to be otherwiſe 3 and accozdingly 3 
Certiorare was granted by the Court, 


Rudge Plaintiff, againſt Thomas 
Detendant. 


N an Action of Covenant, the Plaintiff in his Declaration ſets fozth, That 
the Defendant was Parſon of Dale, and did Covenant, that the Plaintiff ould 
have his Tithes of certain Lands foz 13 years 3 and that afterwards he reſigned, 
and another Parſon induced, by which means he was ouſted of his Tithes, and 
to2 this cauſe the Action bꝛought. | 

The Defendant pleads in bar the Statutes of 13 Eliz. cap. 20. and 14 Eliz. 
cap. 11. foꝛ Non-reſidency, upon which Plea, the Plaintiffdemurred in Law. 

It was urged fo2 the Plaintiff, that the Plea in Bar was not good, decauſe it 

is not averred, that the Defendant had been abſent from his Parſonage by the 
ſpace of 8o days in a year, foz otherwiſe, the Covenant is not void by the Sta⸗ 
wrces, 
Foz the Defendant: It was alleged, that the pleading of the Statute of 
13 Elz. is idle, but by the Statute of 14 Eliz. this Covenant is made void; foz 
by the Statute, all Covenants ſhall be all one wich Leaſes, made by ſuch Par⸗ 
ſons : And in this Caſe, if this had been a Leaſe, this had been clearly void by 
ſurrender of the Parſon ; and ſo in Caſe of a Covenant. 

Dodderidge, & Haughton Juſtices The Statutes of 13 and 14 Eliz. do not 
meddle with aſſurances at the Common Law, noz intended to make any Leaſes 
void, which were void at the Common Law; And therefoze this Covenant here is 
— made void by the Statute, unleſs he be ablent eighty days from his Par⸗ 
onage. | 


Coke 
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Coke Chief Juſtice agreed herein with them: If a Parſon doth Covenant that 

another ſhall enjoy his Land foz 21 years, aud he afterwards Reſigns, he ſhall be 

bound by his Covenant; So if he be bound by his Obligation to make ſuch a Leaſe, 

this is good, and ſhall bind him; and ſo it was adjudged in the C. B. in the Dean 

and Chapter of Norwiches Caſe, when J was there Chief Juſtice : And ſo it is, 

if Tenant foz life doth Covenant that another ſhall en joy his Land foz 21 prats, 

and he afeerwards commits a fozfeicure, he ſhall be bound by his Covenant, 
Dodderidge & Haughton agreed with him herein: They all agreed in this 

Caſe fo2 the Plaintiff, and that by the pzeamble of 14 Eliz. it is ſhewed; the in- 

tent of rhat Statute to be to make Covenants void, within the p2oviſion of 13 Eliz. 

by abſence foz 80 days, | Ju GS. 
In this Cale, by the Rule of the Court, Judgment was given foz the zue Pala 

Plaintiff, per Curiams 


Bacon Plaintiff, againſt Waller Defendant. 


Entred Termin. Mich. 1 3 Jac. B. R. 
Rotr. 62. 


F aReplevin, William Waller the Avowant confeſſeth the Leaſe made to one A Replevin & 
Winchcomb, who makes another Leaſe to- John Waller from the 25 dap of A urx. 
May, who aſſigns this Leaſe unto William Waller the Avowant, being allo ſeiſed 7 . 
of the Free⸗ hold foz the whole term (but one day.) and avows by reaſon-of this 450. $20. * ” 

Leaſe now, as a Leaſe made 25 Maij, Habendum a datu, foz 31 pears, (and from 
the dap of the date) upon this Avowzy the other demurs in Law, and fo2 cauſe 
ſheweth that here is a departure from the Leaſe firſt alledged, and by which the 
Avowant claims; and if no departure, pet here is a ſurrender of that Leaſe being 

made to him who had the Free-hold, _ 

The firſt Nueſtion moved when this Leaſe ſhould begin, (S.) being made the 
25 of May, Habendum a datu, whether it ſhall begin the ſaid 25 day of May, 
oz not; to this purpoſe Claytons Caſe, Coke 5 pars, fol. 1. remembzed, and 11 Eliz, Coke 5 pars 
Dyer, fol. 286. | fol. 1. &c. 

A Caſe between Powel and Nanney was likewiſe urged, which was Termin. Termin. Trio, 
Trin. 4 Jac. in Scaccario, where a Leaſe was made in like manner, as in this pzin- 4 Jac. &c- 
cipal Caſe, and the difference there taken, where the day is parcel of che compu- 
tation of time, and where it is parcel in point of Intereſt, 701. 

5 Eliz. Dyer fol. 218. The caſe of an Jnrollment where the day ſhall be ex⸗ 
cluſive, and where not. h 

And a eaſe which was Termin. Mich, 8 Jac. B. R. entred Termin. Trin. 8 Jac; Mich. 8 Jacs 
B. R. Rot. 150. Lluellen & Morgans cafe, a Monmouth(hire caſe, where a Leafe. B. R. Ac. 
was made, 1 Maij, Habendum a datu præſentium, and declared upon a Leaſe 
made a die datus, the Jury found the Leaſe to be a datu przlentium : The queſtion 
was, whether this had maintained his declaration: It was adjudged that this finding 
of the Jury was purſuant to his Declaration, that the Declaration was good, and 
Luellen acco2dingly recovered 3 and in this caſe by the Judgment of the Court, a 
Leaſe made, Habendum a datu, & a die datus, is all one, "ahh 

As to the ſecond queſtion, whether here was any ſurrender of the Leaſe, oz not 
the caſe fo2 this being, That Leſſee foz pears makes a Leaſe to the Leſſoz foz all 
the term excepting one day, 

It was urged, that the Leſloz hath this as a diſ-jopned Leaſe, and not as a ſur- 

By Dd 2 render, 
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Judgment for 
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Hob. 34 

1 Brown. 283. 


1 Ro. Abr. 8 47. 


40 bo; | 
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Mich. 36 & 37 
Eli ʒ. B. R. Cc. 


Nota the dif- 
tcrcnce, 


Crbe g pare, 
f. 45. Vc. 


9 Aſſiſar. 


render; being poſſeſſed by vertue of the Leaſe, and ſeciſed by vertue of his Free- 

Id. & ey 
—_— Chief Juſtice: I would not in this Caſe have demurred upon this Avowzy, 
but would have pleaded unto it, we wilt peruſe the Rec02ds that have been cited; the 
beſt way is to waivethe Demurrer (being a deſperate courſe of p2actiſe, ) and ta 
plead to the body of the matter, and ſo to put the truth of the matter in iſſue. 

As touching the Surrender, if Leſſee foz 100 pears grants unto his Leſſs; all 
his term, (ercepting one year ) this is no ſurrender clearly, and ſo likewiſe it is if 
there be a ſaving to himſelf, a month, a week, oz a dap, this is noſurrender, and 
this is very clear that he ſhall have this, as in ſeveral; the main and pzincipal 
point is, A Leaſe made, habendum, a datu, & a dic datus, whether this be all one 
02 not. 

As to this, The whole C. agreed in opinion accozding to the Judgment given in 
Lluellins caſe, that the ſame is all one, that the Avow2y is good, and no departure; 
and that unleſs the Demurrer be waived, and a Plea to iflue 3 by the Rule of the 
Court Judgment to be given fo2 the Avowant, 


Tiſdall Plaintiff, againſt Sir William Hſſex 
| Detendant. | 


N an Action of Covenant, the Caſe appeared to be this, Sir William Eſſex 
did Covenant with Tiſdall the Plaintiff, quod haberet, poſſideret, & occu- 
paret, futh Land, from ſuch a time foz the ſpace of 7 years without any diſtur⸗ 
bante, and the Plaintiff vid alſo Covenant co pay unto him 2001. a year Rent foz 
he! fame, and being diſturbed in his enjoying thereof, bzought his Action of 


oz the maintaining of which, and that this ſhould in Judgment of Law bea 
good Leaſe, Sir James Harrintongs caſe was cited, which was Mich. 36 & 37 
Eliz. B. R. Rot. 226. Where it was reſolved, That Articles of agreement to have 
Land foꝛ ſuch a time, -reſolved ts be a good Leaſe, (but Nota, That in thatcaſe 
there were wo2ds of demiſe, and alſo rent reſerved.) In this caſe it was objeced, 
It was not fo, and that this ſhould be no Leaſe ; to this it was anſwered, That Ar- 
ticuli Gleri ſe called, pet the lame amounted to an Act of Parliament. Ik one be 
ſeiſed of Land, and doch licence another to enjoy his Land, and to occupy the ſame 
foz a time certain, this ſhould be a Leaſe as it was urged, And if a Licence tall 
amount unto a Leaſe, ſo will a Covenant alſo, ' 

Coke Chief Juſtice. The differente will be between a Covenant made by one, 
being owner of the Land, and Where the ſame is made by a Stranger, who hath no- 
thing at all in the Land; If the ſame be made by one who is the owner of the Land, 
wich ſuch a rent to be paid, this ſhall amount unto a Leaſe,otherwiſe it is where the 
ſame is made by one who hath nothing at all in the Land; and this will be the viffe- 
rente. In the 1 Caſe it ſhall amount unto a Leaſe, but in the ſecond Caſe where he 
hath nothing in the Land, it ſhall be only as a bare Covenant and no moze. | 

Here in this p2zfncipal caſe it was ſaid, that the Lozd of Northampton was 
ſeiled ofthe Land, and therefoze the firſt wozds becauſe he was not the owner of 
the Land, did only amount unto a Covenant, and not unto a Leaſe, . ö 

An Dbjection-was made, that here is no ſpecial diſturbance laid, as it is in the 
Carl-of Shrewsburies Caſe, Coke 9 pars, fol. 46. that here is no bꝛeach of Cove⸗ 
nant laid, and that (impedire) is not good, without ſome ſpecial allegation of di⸗ 
ſturbance, that the firſt Pzeſivent foz this is, Coke lib. Entries fol. 9. (impedine ) 
as it was urged, is not ſufficient, but he ought to have ſhewed (coment.) , 

It is laid here, that he did enter, & conatus, to take the poſſeſſion, and they did 
diſturb him, and put him out. Coke. 
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Coke. This is a ſufficient diſturbance, 9 Aſſiſar. If J have but one way to my 
Mill an Aſſiſe lieth, if Jam hindzed in the uſing of my way, by him who is owner 
of the Land, In this pꝛincipal caſe here is a good diſturbance laid. 
Dodderidge Juſtice. If this here, as it is laid be not a bzeach of the Covenant, 
J do not then know what ſhall be a bzeach. 
Coke. He doth here Covenant to do this, this ſhall be as againſt all Pen, as the 
caſein 18 E.4. fol.20.b. is of a general and a ſpecial Licence. 13 E. 4. fol. 
And ſo without any further debate, the Court over-ruled this caſe, that here 10. b. 


was a clear bzeach of Covenant, this being a very plain Caſe ; and cherefoze by — 


the Rule of the Court Judgment was given, and ſo entred foz the Plaintiff, 


TY 


Flemming Plaintiff, againſt Jates Defendant. 


Entred Termin. Paſch. 10 Jac. B. R. 
Rot. 113. 


134 Mrit of Erroz to reverſe a Judgment given in the Court of C. B. Jn an Error. 
Action upon the caſe there bzdught upon the Statute of 13 R. 2. capite 5. fo 
ſuing the Court of Admiralty, foz a thing done infra Corpus Comitatus. In 
which Action 20 J. damages, and 20s. coſts was given. 1. Erroz inſiſted upon 
becauſe he doch not ſay that it was enacted by the Statute of 13 R. 2. but quod in Stat. of 13 f. 
ſtatuto continetur, - the Pꝛeſidents being, quod in ſtatuto in Parliamento tenent?, * . 
KC, | | 
Curia, Dver2ruled this to be no erroz at all, 
The ſecond Crroz, that the Declaratjon was not good, (Si quæ facta, facta fuerit, 
whereas it ſhould be (fuit) and 5 Mar. Dyer fol. 159. cited. 3 Mar, Dyer 
Coke Chief Juſtice. Jf one ſues me in the Court of Admiralty, J may well f. 139. 
ſay ſigna facta, facta fuit, o2 fuerit, this is good, they are not to ſue there in the 
Admiralty if they make it not to appear that the matter was done, ſvper altum 
mare, 
+ - Dodderidge Juſtice agreed with him herein, and chat this is a ſufficient affir- 
mance of the matter, 
A third Erro2, it is alledged that apud Briſtow, attachiare fecit, & comparere, 
coram, &c. locum tenent** five preſident? the erro2 becauſe he ſaith that he ſued be⸗ 
foze the Lieutenant of the Court, and doth not ſay he ſued befoze the Lieutenant of 
the Admiralty, and becauſe he did not ſap locum tenent' of the Admiral; but of 
the Court ( Judicis five preſidentis) this not good as it was urged, 
Coke. They may lay this as they will make their Keco2d, the Attachment was 
koz to appear befoze the Admiral oz Judge, oz Lieutenant ok the ſaid Court, and he 
faith that he was Lieutenant. 
Haughton Juſtice, Jf it was locum tenent' this good. 
Curia. This is their name if their Kecozd be fo, thep are to be puniſhed ko; 
their veration. 
A fourth Etro2, becauſe it is ſhewed that he appeareo- befoze ſuch a one, nuper 
Judicis. Curia over-ruled. this. 4 
A fifch Erroz, becanle in the recical of the Statute of 13 R. 2. it is in this 
manner, (S) inter alia enactitat'. 
Curia. This is good notwichſtanding Dive & Manninghams Caſe in the Cale 
in the Commentaries, 1 fol. 65. 


The Court cver⸗ruled all the Erroꝛs aſſigned, and by the Rule of the Court Judgment af- 


1 tirmed per 
Judgment was affirmed, firmed ye 


The 
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Indi&ment 

of Murder - 
gainſt two. 

1 Rol. R. 407+ 


Plow. com. 
Eobe 9 pais 
& 


Sir Matthew 
Cary bailed, 


ARion of the 
Caſe upon a 
promiſe. 
Ro. Rep. 379. 
Moor 853. u. 
1167, 

1 Rol. Abr.26, 


the Declaration was not good. And as touching this, the Caſe was, 
indebted to the Plaintiff in ſuch a Sum, foz non-payment of which, 
purpoſed to ſue him, foz pzeventing of which luit, the Defendant came unto the 
Plaintiff,and deſired him co fozbear him foz ſuch a reaſonable time, and if he did not 
then papthePlaintiff, che Detendant p2omiſed to pap the ſame to him, the Plain- 
tiff ſets fozth, that upon this his pzomile he did accozdingly fozbear to ſue him, 


mY 


The KING, againſt Sir Matthew Cary 
Junior, & Ferdinando Cary. 


Pon an Jndicment of Murder againſt two. By the grand Jurp, Billa vera 
found, as to one of them, and Pan-ſlaughter, as to the other, how ta 
P20ceed, | 

Coke Chief Juſtice. This is poſſible ſo to be, and it may be good; foz the one 
may have malice and the other not; he may come in by chance, and ſo kill the o⸗ 
ther, as it is in Plowdens Commentaries, And ſo was the truth of this Caſe, be- 
ing that Ferdinando Cary, and Oſeband, were in the Field fighting upon a Quar- 
rel, Sir Matthew Cary, caſually riding by; and ſeeing them in fight, and his 
Kinſman one of them, rides in, dzaws his Swoꝛd, thzuſt Oſeband thzough,and kil- 
led him. In this Caſe, this is clearly but Pan-flaughter in him, and Purder in 
the other, ſo is the Commentaries, and Mackallyes Caſe, 9 pars 65. 

The whole Court agreed with him herein, 

Exceptions were then moved to the Indictment, the ſame being quod felonice, 
percuſſit, and doth not ſay, ad tunc & ibidem. 

Coke. Ik ſo, then not good, | 

It was then further urged, that there was neither place, noz time ſhewed, 
quando percuſſit. 

Eut as to this it was ſaid, that there were two ad tuncs, and two ibidems. 

This held to be good, by the whole Court, billa vera, as to Ferdinando 
Cary. | 

Dodderidge Juſtice. Ye is to anſwer to the Indictment, which is of Purder. 

Coke. The beſt way is to have a new Indiament, foz that this a not good, a 
new Indictment againſt Sir Matthew Cary, and this to be foz Pan⸗ laughter; 
fo2 this finding of the Jury, cannot be ſo indozſed, upon this Indictment, che beit 
way, to have ſeveral Indiaments againſt them, and not one. 

. In one Indicment, this may be ſpecially lo ſet down, and well 
enough, 

Coke, And the reſt of the Judges, pou cannot pzoceed againſt him, by Indic 
ment upon this endozſement, but upon a new India ment. And ſo by che Rule of the 
Court, a new Indidment was to be dzawn againſt Dir Matthew Cary, who by the 
Rule of the Court was bailed, | 


Lingen Plaintiff, againſt Brovghton 
Defendant. | 


N an Action upon the Caſe foz a pꝛomiſe, upon Non aſſumpſit pleaded, a ver- 


dic, was given foz the Plaintiff, Jt was moved in arreſt of Jydgment, that 
that 1.S. being 


the Plaintiff 


and 


— 
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and ſheweth further that I. S. did not pay him, and that the Defendant alſo refuſed 
to pay him, upon this the Action bzought, anda Uerdic againſt the Defendant. | 

It was urged foz the Defendant, that the Declaration was not good, becaule it 
is not ſhewed therein, how 1.S. became firſt indebted unto the Plaintiff, and this 
was urged upon the Pzeſident in Coke lib. Entries fol. 2. Bechers Caſe. 

2. It was urged that the Declaration was not good. The Pꝛomiſe being, that 
ik he would fozbear LS. foz a reaſonable time, if 1.S. did not then pay him, he would, 
and doth not ſhew in certain, what time this ſhould be, that he ought to fozbear 
him. 

Croke Juſtice. It one be indebted to another in 10 1. a third Perſon ſaith unto 
him, that if he will fozbear him foz ſuch a time, and if then he pays him not, he 
doth aſſume and pzomile to pay him; and the other doth not pay him. In an Action 
upon the Cale foz this Pzomiſe in his Declaration he ſhews, quod cum, ſuch a 
one indebitatus fuit, unto him in ſuch a Sum; the other aſſumed as befoze, this is 
good without ſhewing how he became indebteÞ to him; and ſo it is, if one being 
indebted to another in ſuch a Dum, ſaich to him, Fozbear foz ſuch a time, and J pꝛo⸗ 
mile to pay it. Jn an Action upon the Caſe foz this pꝛomiſe in his Declaration, 
he needs not to ſhew how this Debt grew due to him, no moze ſhall he do here in 
this pꝛincipal Caſe. | | you 

Dodderidge Juſtice. Here the Uerdict hath made this good, which finds that he 
was indebted to him in ſuch a Sum, and finds the Aſſumpſit alſo. as befoze, and 
therefoze this is good, foz here in his Declaration, in this Caſe, he ſbews that the 
other was indebted unto him in ſych a Sum; this he only here allzdges by way of 
inducement to this Action, and foz this cauſe he is not to ſhew how the Debt grew 
due; the Action being grounded upon his pꝛomiſe. And fo by 

Dodderidge, Haughton, & Croke Juſtices, The Declaration here is good, with- 
out ſhewing, (coment indebitatus fuit.) 

This Cale being afterwards moved again. 

Coke Chief Juſtice ſaid, Notwithſtanding any of the exceptions taken, the De- 
claration is good, foz here the Defendant at his requeſt pzocured the fozbearance of 
the Debt, and by this he did cake ſpecial notice of the Debt, what it was, and there- 
foze god; the Debt might grow due foz divers things that the Inteſtate was in- 
debted to him foz, and here the fozbearance is requeſted by the Defendant foz a rea- 
ſonable time, and this is good, and doth much difter from the Caſe, that was here 
adjudged touching fozbearance to be per paululum tempus, which Caſe was Trin. 
8 Jac. B. R. Sackford againſt Philips, held to be no good conſideration, foz the in- 
certainty of the time. Mere in this Caſe it is to fozbear him, per rationabile tem- 

tunc ſequens, & dicit in facto, that he had fozbozu him foz ſuch a time, this 

U not make it good, if bad befoze foz incertainty, | | 

But the Court was clear of opinion, that the Declaration here is good 3 and the 
Court ſhall adjudge what ſhall be ſaid co be reaſonable time. Pere the Plaintiff 
did fozbear him fo2 8 pears, here the Debt is certain, and this doth differ from the 
Caſe of fozbearance, per paululum tempus, he did here fozbear him fo; eight pears, 
(which is a reaſonable cime 3 ) And therefoze by the Rule of che Court Judgment 
was given fo2 che Plaintiff, 


Zohnſon 


Trin. 8 Jac, 
R. Kc 


Judgment for 
the Plaintiff, 
Per cari an. 


— 
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An Action 
upon the caſe 
for a promiie. 
Moor 8 54. n. 
1169. 


1 Ro. Rep. 396. 


1 Rol. Ab. 7. 12. 


Judgment for 
the Plaintiff, 
per Curian, 


Error. 
1 Ro. Rep. 408. 
1 Ro. Abr. 48 3. 
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Johnſon Plaintiff, againſt Cullamore 
Defendart. | 


15 an Action upon the Caſe upon a Pꝛomiſe, upon Non aſſumpſit pleaded, a ver- 
dict was found fo2 the Plaintiff, It was moved in Arreſt of Judgment, that the 
Declaration was not good, there being no good conſideration therein exp2eſled; the 
caſe being this, The Defendant being to account with the Plaintiff, pro diverſis 
debitis, infimul computaverunt, and found upon the Account, to be 1n arrerages 
in ſuch a Dum, & in contideratione inde the ſame dap, he did aflume and p2omiſe 
to pay this, at a day to come, at which time he failed to pay the lame; hereupon 
the Action bꝛought. It was urged that the Declaration was not good, by reaſon of 
the incertainty, not ſhewing, the pꝛomiſe co be made in conſideration of fozbearance, 
but in conſideratione inde. 

Dodderidge Juſtice. An Action upon the Caſe is included, in every debt upon a 
pꝛomiſe; This aſſumpſit here, in conſideratione inde, is good, notwithſtanding 
the Dbjection made againſt it. Ik he hadaſſumed, at another day, to pay this, at a 
day to come, this had been good; this here is a duty, p2eſently to be paid, oz after⸗ 
wards, by his p2omile to pay this. 

The whole Court agreed with him herein, that in conſideratione inde, he aſſu⸗ 
med to pay this, the ſame is good, without ſhewing any conſideration of fozbear- 
ance, becauſe this was not any oziginal Debt, but where it was an oziginal Debt, 
there in confideration, that he will fozbear, he pꝛomiſed to pay, this is good; but in 
this Cale, here is no oziginal Debt, but the ſame upon the account, is reduced 
unto a Debt, by the finding of him to be ſo much in Arrerages, 

And ſo the Court was clear of opinion, that the Declaration was good; and 
therefoze by che Rule of the Court, Judgment was given fo2 the Plainciff. 


Pipe Plaintiff, againſt A/ger Defendant. 


Na Wrie of Erroz to reverſe a Judgment given in the Court of C. B. in an AC 

ſault and Battery, 1. Erroz in the Uerdict, was this, That per ſacramentum 
Proborum, & legalium hominum was left out. 

Coke Chief Juſtice, This is well amendable, being in a Judicial Pꝛoceſs. 

A ſecond Erroz, A Uerdict foz the Plaintiff, and damages given, & conſidera- 
tum eſt, per Curiam, whereas it ought to be, Ideo conſideratum eſt per Curiam, 


quod, &c, 


Curia, Dverruled this Erroz, all this being but the recital of the Court. 

A third Erroz, becauſe there was no continuance entred, after the Mrit of en- 
quiry of damages awarded, | 

Coke. After the Writ of enquiry of damages, there ought not to be any con⸗ 


tinuance entred. Foz that this is the award of the Court, and you may continue 


2R 3. f. 3. 


this, if you will, but no neceſſity there is, to doſo; the return of the ſaid Mrit, is a day 
given to him. The Plea here is ended, by the firſt Judgment 3 the Writ of en- 
quiry of damages, until it be returned, nothing to be done, and then the ſecond 
Judgment ts to be given, 

Dodderidge and Haughton Juſtices. Jn 2 R. 3. fol. 3. there is a queſtion touching 
Continuances to be entred. 

Coke. This is good both ways, and J have known this ſo uſed, by the courſe 
of the Court. : 


Nota, . 
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Nota, That all the Clerks of the Courr being vemanded their knowledge herein; 
they all anſwered, that there was no neceſſity co have a continuance entred, after 
the Writ of Enquiry of damages was awarded, | 
The Court agreed, the Judgment co be well given, and accozdingly by the jodgment zt- 
Rule of che Court, the Judgment was affirmed. firmed oi 
2 cw 
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Phillips Plaintiff againſt Wickes 
Defendant. 


T* a Trover and Converſion of ſo many Bogſheads of Cyder in London. The Toner & 
Defendant pleads bailment of them unto him, to reveliver to another in the converfion, 
County of Oxon, to ſpend in his houſe, the which accozdingly he had done, and 1 Ro. Rep. 393. 
takes a traverſe abſque hoc, that he converted the ſame at London aut alibi, extra 
Com Oxon, upon this Plea the Plaintiff demurred in Law. 
The Plaiuciff declares upon a bailment in London, and a converſion in London, 
The Defendant pleads, that the ſame were bailed to him, to deliver over to anos 
ther in another County, 4 
It was urged foz the Defendant, That the Declaration was not good, becauſe 
there is no place ſhewed where the delivery was made, but that was over-ruled, 
It was then urged foz the Plaintiff, chat the Defendauts Plea was not good, 
amounting but to the general iſſue, * 
Dodderidge Juſtice; The differencg in our Boks is this (S) where one voth 
juſtifie in another County, and ſhews a ſpecial cauſe of Juſtification, as by reaſon of 
a ſpecial Warrant of a Juſtice of Peace, in a ſpecial place, there ſuch a craverſe 
map well be taken; but where the thing is meerly perſonal, as here in this pꝛin⸗ 
cipal Cafe, and altogether cranſitozy, there otherwile it ts; 
The Plea here in effect is no moze than Non culp.the general iſſue, and fo not 
good. g y 0 
The Court agreed with him herein; and cherefoze by the Rule of the Court, 2 
Judgment was given foz the Plafnciff, > q 
Nota, foz a Rule per Curiam. That if in any Ejectione firme, oz in any other mute. 
Aa ion, which ſtirs the poſleſſion; Ik a Rule be given to the Defendant to anſwer, 
and he doch riot, and upon this, another Rule is given peremptozily to anſwer, 
if he fails in this alſo, yet no Judgment ſhall be entred againſt him upon a Nihil 
dicit, but upon motion made in open Court; Aud that if. any Atco2ritp of the Court 
do contrary unto this Rule, he ſhall be foz this, foz the future debarredof his pꝛadie. 
This was then agreed by the whole Court foz-a Rule, co be obſerved at the Ear, 
and by the Attozneys, to this intent, that thifrs ſhall-not be afed co ttip men out 


Amſon Plaintiff againſt Valcot 
Defendant. ' 


[ an Action of Treſpaſs laid to be done 1. May, the Defendant pleads a releaſe Treſpil 
L to him made 1. Junij, and cakes a traverfe abſq; hoc, that he was guilty at any ß 
ume after the firſt of June; the Queſtion, whether this traverſe be god, oz not: 

Coke Chief Juſtice. The dap · in treſpaſs is not material, he ought here to have 
traverſed in this manner (S) abſque hoc, that he was guilty Vefoze oz after 1 Junij. 


Ee K 
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A ſecond matter was moved in this Caſe, touching the execution of a Pꝛoceſs, to 
Arreſt one, whether the ſame was duly executed, o2 not: the ſame being directed 
unto the, oz toany of them to arreſt one; two of them did execute the ſame, and 
28 8; 8, Dyer, arreſted the party; whether this was well executed, oz not: upon the Kooks of 


f. 62. 38 H. 8. Dyer, fol. 62. & 1 Mar. Dyer, fol. 93. & 27 H. 8. fol, 6. b. 
: Mar. Der, Coke, Two may well execute this, becauſe this is foz the ſervice of the King, to 


25 f. 1.6. b. execute the Pꝛocels, and ſo it was adjudged 45 Eliz. in this Court, in a Caſe bet wen 
45 Eliz, B. R. Hobbs and King, and there is no queſtion to be made of it, the Cale there was 
Hobbs & Kings a Treſpals laid to be 9 Jac. the Defendant juſtifies by vertue of a Warrant, 10 Jac. 
Caſe. and takes a traverſe abſque hoc, that he was culpable be foze the Warrant to him 
made, and did not ſay, befoze and after, and therefoze the traverſe held bad per Cu- 
riam. The Warrant there was unto th:& oz two of them, two did execute the ſame, 
and this held to be god and well executed per Curiam. 
The Court agred with him herein, that the ttaverſe was not well taken, that the 
Judgment for Pzoceſs was well executed, and ſo by the Rule of the Court Judgment was given 
the Plaintiff, foz the Plaintiff, | 


Ratclife Plaintiff againſt Clark Defendant. 


_—_ N an Acton of Debt upon a Bond, wherein two were bound unto the Plaintiff, 


The Condition was, that if they, oz either of them, upon requeſt made, ſhould 
3 pay foz ſo many Barrels of Ber as ſhould be. delivered to them, ſo much foz every 
4 6 Barrel as ſhall be agred upon between them; and the payment of chis mony by 
the condition of the Bond, to be made within five vays after requeſt, The Plaintiff 
in his Declaration ſecs-fozth, that he delivered ſo many Barrels of Bæt, and had 
agre@d with them to pay 10 s. foz every Barrel; the which ſum he had requeſted of 
one of the Obligoꝛs, and foz beach in not papment of the mony.the Action bzought; 
the other pleads, that there was no ſuch Agreement made, 
Coke Chief Juſtice. It two are bound unto one, that they oz either of them ſhall 
; pay ſo much, as befoze, upon requeſt, he ſhews requeſt, and no payment; this is 
3 g a good bzeach, 
Haughton Juſtice, An iſſue is here offered, that there was no agreement, but this 
is here certainly ſhewed, and there is · alis a good bzeach ſhewed. 
Coke. The requeſt here makes this ſufficiently certain, the requeſt made to one, 
& non ſolvit. This is very clear, that here he. hath his election to require payment 
of the one, oz of the other, and if upon this payment is not made, this is a bzeach 
of the condition. 
The Court agreed with him herein, | 
Judgment for An Exception was then taken foz the Defendant to the Declaration, becauſe he 
the Plaintiff, ſhe wa, that he did requeſt payment of the one of the Obligoꝛs, and that the other 
did not pay him; but this Exception was diſallowed, and cherefoze by the Rule of 
the Court Judgment was given foz the Plaintiff, 


Hix & Uxof Plaintiff againſt Harriſon Defendant. 


Debt. N an Action of Debt: The Caſe was this (S.) A feme Exetutrix takes a Yul- 
band, they bzing an Action of Debt as Exetutrix, they recover and have Judg⸗ | 

ment; but in bar of this the Utlarp of the Yusband is pleaded, and upon this a 
ſtay of Judgment pꝛaped. 


Coke 


Part IIL Termin. Trin. 14 Fac. 111 


— 


Coke Chief Juſtice. By this Utlary, clearly the Husband fo2feits nothing of the 
Gods which the Wife had as Executrix, foz that he only had them in the right of 
his Mike as Executrix, and ſo is the Book of 21 E. 4. | 
The Court agreed with him herein, and ſo by the Rule of the Court, Judgment Judgment fo 
was given foz the Plaintiffs, the Plaincitt, 


The Bayliffs of Ipſwich Plaintiffs againſt Martin and Parker 
Defendants. 


N an Action of Debt foz Rent: The Caſe was this, One Denny and another Debt for rent. 
were Leſſœs foz years, by demiſe of the Plaintiff, rendzing a yearly Rent; Den- 1 Ro Rep. ac. 
ny aſſigns over his part unto Martin, one of the Defendants the other Leſle makes 72 us. 
his Will, and thereby makes Parker the other Defendant his Executoz, and dies 3 Ro. Abra 
Rent is behind after the Alignment, and after the death of che other Leſſ&, and 
foz this Reut, an Action of Debt was bzought againſt the Defendants, againſt 
Martin the Aſlignte; and Parker the Executoz of the other Leſſ&, and this Action 
,bz6ught againſt them in the debet & detinet ; whether this Action were well 
bzought, oz not + was the ſole queſtion, - «+ 
Coke Chief Juſtice, Two jopnt Leſſes rendzing Rent, the one of them grants 
away his Intereſt to another, a joynt Action of Debt lies againſt them both. 
Ic was urged, that ſeveral Actions of Debt ſhould have ben bzought, and not a 
joynt Action, the Contra being here determined: It Leſlee foz years aſſigns 
over his term, and dies, the Aſſignee, and not the Executoz of the firſt Leſſe, is to 
be ſued foz the Rent. | 


As appears by Walkers Caſe, Coke 3 pars, fol. 24. where two Caſes are cited to cole z pars, 


this purpoſe, and upon this reaſon, (S.) becauſe the pꝛivity ok Contract is deter- f: 24+ Halle 


_ by the death of the Leſſ&, and therefoze he cannot charge him in point of Caſe. 
ontract, | 
Coke. An Action of Debt here well lieth againſt them both in the debet & de- 
tinet, foz here they are now as Tenants in Common, and ns other Action of Debt 
could they have, | | | 
The Court ſeemed to agree with him herein, but would not at this time overs 
rule it: And therefoze this Caſe was adjourned until another time. 
Afterwards, (S) Mich. 14 Jac. B. R. this Caſe was moved again, and much de- Term. Mich, 
bated: And it was urged, that here the Defendants have divided Poſleſſions, and 14 Jac. E R. 
divided Intereſts, (S.) the one of them by an Aſſignment, and the other as Exetu⸗ his Caſe mo- 
r02, and therefoze they ought to be ſeverally charged with ſeveral Actions of Debt ved ageta, 
and to this purpoſe 11 E. 3! Fitz, wt. Debt, placito 30. was remembzed. Ir E. 3. Fits. 
Haughton Jultice. The Action is here well bzought againſt both the Dekendants: tir. Debt, pla- 
If one habing a Leaſe foz pears of twenty Acres of Land, rendzing Rent, and he ©*2 5% 
grants over to | another the twentieth-part of the Land, this ſhall not make the 
Leſloz to bzing his Action of Debt foz the rent of this twentieth part ſo granted 
over, the Leſſoz ſhall not be fozced to have ſeveral Adions. 
Croke Juſtice. Deverance of the Land, ſhall not make a ſeverance of the Action 
of the Plaintiff, if it ſhould, great inconveniencies would follow, by the ſeveral 
allignments of under⸗Tenants amongſt themſelves, and of which the Leſſoz might 
not have notice, and therefoze he map at all times reſozt foz his rent to his firſk 
Leſl ; and therefoze here the Action of Debt, as it is joyntly bzought againſt 
both the Defendants, is well bzought. 
Dodderidge Juſtice. The Action of Debt is always grounded upon the demiſe, 
the which continues Cill one and the ſame, notwithſtanding any alceration made 


, by the Tenanes, as if che Leſſ&s do make partition, o; do aſſign this over unte 
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twenty ſeveral perſons, it would be very inconvenicnt to fo2ce the Lefſo2 to bzing 

twenty Actions againſt twenty ſeveral perſons3 the which the Law will not com# 

pel him to do. | 
Judgment for The Court clear of Opinion, that this Action of Debt was well bzought, and ſo 
the Plaintiff. Hy the Rule of the Court, Judgment was given koz the Plaintiff, 


7akes Plaintiff againſt J. S. Defendants 


| — N a Pꝛohibition, upon a Libel in the Spiritual Court, to have Tythe of Pills. 
: Ro. Rep. 40g. 1 Upon a ſuggeſtion of a modus to be paid foz the lame, and a Pzohibition granted, 
Coke Chict Juſtice, Jn ſome Caſes Tythe is payable foz Pills, and in ſome Caſes 
not; No perſonal Tythe by the Statute is to be paid foz Pills, but where by 
ſpectal uſage the ſame hath ben paid, and not otherwiſe, 
The Court agred with him herein; and therefoze upon the ſame ſuggeſtion, a 
Pꝛohibition was granted, 


Note, A Pro- Nota, That another Pꝛohibition in like manner was moved foz,upon a ſuggeſti- 
_ the gn of a modus, to pay fo much by cuſtom foz all Pills erected, oz to be ereced, and, 
this appeared to be a new ereded Pill: whether the Cuſtom ſhall run to this oz 
not 2 upon the Dtatuce of Axticuli cleri, cap. 5. | 
Coke Chief Juſtice. This modus cannot go to this new Pill; foz an ancient Pill 
nnn modus ſhall be allowed, but not foz the Pill newly ereded, the Cuſtom will 
— not extend unto it; and therefoze by the Rule of the Court foz this new Pill, a +» 


anted per , 
— e Conlultation was granted. 


Nota. Nota, Teuching the Charter of both the Univerſities of Oxford and Cambridge, 
granted unto them and their pꝛoctedings, by fozce aud vertue thereof, 
8 th 4+ Coke Chief Jultice. Jn 8 H. 4. A Charter was granted to both the Univerſities 
0 of Oxford and Canibridge, to enable them in their pꝛoctedings. They by foꝛte of 
their Charter, did pꝛoceed in Tempozal Cauſes,in a civil manner, their Power be- 
5 ing firſt by this Charter, afterwards by the means of the Earl of Leceſter, they in 
13 Eliz. At 13 Eliz. obtained a confirmation from the Queen by Act of Parliament, by which 
Confirmations their Charters were confirmed, and that they might pzoceed-by fozce of their Char⸗ 
ter, as befoze they had done, their pꝛoceedings befoze by their Charter being again# 
the Law of the Land. Popham was very much and ſtrongly againſt this, but afcer- 
wards when he did ſe that the Act of Parliament was paſſed foz them; Then he 
wiſhed, that they would pzove honeſt men in their pzocedings. 
Coke Chief Juſtice. Af -a Piniſter of Juſtice hath warrant to Attach the goods 
— another, if he can do it and do it not, an Iction upon the Cale lieth againſt 
m. 
I ſee no cauſe, but that the Univerſities may now pꝛocied as befoze they have 
done, and that by reaſon of the ſaid Act of Confirmation of their Charters. 
The Court agreed with him herein. 


— Nota, Touching Endidments upon penal Laws. N 
Coke Chief Juſtice ſaid, He did much marvel that any one in an Endicment will 
recite the Statute in certain, becauſe then a miſrecical of the ſame in any part, ſhall 
make the Endictment vitious, but they map lap and conclude, (and this is the bell 
and lureſt way) Contra formam Statuti. 


Note, Nota, Exceptions were moved to avoid an Utlary in Earon and Feme. 1, Ee⸗ 
cauſe the Wife cannot be an Uclage, but waived, 2. The ſame was comparuit, 
foʒ comparuerunt, | x 


Part Ill. Termin. Trin. 14 Jac. 


at 


— — 


21 3 


It was queſtioned, Whether this Utlary might be thus avoided, by of way of 
erceptions upon a motion, the Clerks of the Court affirmed, that by the courſe of | 
the Court, in the ſame Term, ſych an Utlary might be avoided upon erceptions 1 
by a motion in Court, but this being in another Term, it could not be avoided, 


but by a Writ of Trroz, and not otherways, It was therefoze moved to have him 
bailed upon the Writ of Erroz. 

The Court granted this, but wichall ſaid, that he ought to appear in perſon the 
next Term, and ſo aſſign his Trrozs, to reverſe the Utlary, 

Coke Chief Juſtice. ©2der is always to be obſerved, foz qui à jure diſcedit, vagus 
exit, & omnia, oinnibus erunt incerta. 


Nota, Touching a Demutrer, and what ſhall be ſaid to de a good cauſe of De⸗ 
murrer, | | 

Coke Chief Juſtice. Jt an Action be bzought foz thzee things, and the Defens 
dant anſwers only unto two of them, and laith nothing at all co the third, the 
Plaintiff may well demur upon him foz this cauſe ; foz if in this caſe he Replies, 
all this ſhall be diſcontinued, and therefoze without all queſtion, in ſuch a caſe 
the Plaintiff may very well demur 3 Herlackendens Caſe, 4 pars, fol. 62. .remembzev 
to pꝛove this to be lo. | 

Che Court agreed with him herein. 


Webbs Habeas Corpus. 


U the return ok the Habeas Corpus, it appeared that Webb was amerted at 
a Juſtice-Deat in the Fozeſt, foz putting of his Shep there to depaſture, 
and he being queſtioned foz this, juſtified the having of them there: Foz this his 
contempt, he was there fined at 131. and a Noble, this being of him demanded, 
be refuſed to pay it, fo2 which refuſal, he was by them committed to Pziſon, any 
being now p2eſent in Court by Habeas Corpus, erceptions were taken to the res 
turn, that the ſame was not ſuffitient foz his commitment, and the Court was 
moved to have him bailed, and the Eook Caſe in 30 E. 3. fol. 10. touching the ex⸗ 
poſition of the Statute De malefactoribus in parcis was cited therein: 7 

The firſt exception taken to the return, becauſe it appears not by the return, that 
this was an offence within the Fozeft. | | 

2. It doth not appear by the return, befoze whom the Juſtice-Seat was held, as 
it ought to be by the Law of the Fozeſt. 

Coke Chief Juſtice. As touching the Juſtice⸗Seat, befoze whomſoever this is 
held, the ſame is good; intra les doles de Forelt, this is to he taken to be infra les 
boundes of the ſame. As to the Impꝛiſonment, whether they map do this there, oz 
not: J will of this adviſe. 

Dodderidge Jultice. Pou cannot have common of Paſture foz Shep,by the Fozeſt 
Law. 

Coke agried with him herein, unleſs it be by Pzeſcription ; here 4 wzong was 
done in the Fozeſt, by which che verte is deſtroyed, foz Shæp do bite very low 3 the 
Statute of Charta de Foreſta is an aftirmance of che Common Law,; and therefoze 
you may pꝛelcribe againſt this. As to the bailing of him (which was pꝛapd, If 
the Impziſonment be lawful, then he is not bailable ; otherwiſe it is, if the impzi⸗ 
ſonment be not lawful, 21 K. 3. a good Caſe as touching this matter, and the trial 
of it by Certiotate. 

Dodderidge. Ye cannot have Shep there Ly the Law of-the Fozeſt; here he hath 
done a wong, and juſtifies che ſame wzong by the Law, he ought co have puniſp⸗ 
ment foz it. | þ 

. A 


Note. 


Habezs Corpus 
1 Ro Rep. 41. 


30 E. 3. f. 10. 


21 E. 3. 
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Bail denied 


per Curiam. 
£4 X. 


Nota. 


Nota. 


Amendment 
denied. 


Treſpaſs aud 
Ejectmeut. 


Bridg. 49. 
Cro. Jac. 403. 
1 Ro. Abr. 502. 


505. 
Godb. 268. 


amended. 


1 Ro. Rep. 415. 


A Juſtification was then offered, that this Locus, in quo, was purliew. 

Tbe Court would adviſe as touching the bailing of him, and ſo without any 
— — this matter was adjourned 3 the party remanded, the Court refuſing 
to bail him, FM. | 


Nota, per Coke Chief Juſtice & Curia, fo2 a Rule to be obſerved, touching Decla- 
rations,. that the Plaintiff ought co declare the lame Term, oz the Term after that 
the Bail is filed, he being in Cuſtodia Mareſcalli. : 


Nota, Touching amendments of Declarations, the Caſe was this ; A Declara- 
tion of the laſt Term pꝛap'd to be entred this Term, befo2e the entry of it, 

Hitcham Serjeant moved: the Court, to have the Declaration ameuded, the ſame 
(being in Treſpaſs) the Treſpaſs was laid to be in (Æſtden) whereas in truth, the 
place was miſtaken; fo2 it was (Askden) a (t) foz (k.) The Defendant to this han 
pleaded Non culp. after this Plea pleaded, the Court was moved to- have this 
amended. 9 — 

Coke Chief Juſtice & Curia. This is matter material, he hath here plainly 
miſtaken the place; we cannot ameud this, being in a Declaration of another 
Term, to this he may plead what matter he will, we cannot amend this without 
the aſſent of the party, and if he will aſſent to this amendment, he may then em- 
parl until the next Term. We do not like of ſuch amendments wit hout che aſſent 
of parties, the Plaintiffs beſt way is to begin again, 

Broome Secondary infozmed the Court, that this is a uſual courſe to have ſuch 
Amendments, befoze the entry of the Declarations, but not afterwards 3 and that 
this Declaration here is ſtill in paper, and not entred, and therefoze it may well be 


Coke & Curia. Pet we will not give way to have this amended, without the 
aſſent of the party himſelf who is the Defendant 3 and if he will aſſent to this 
amendment, he may then have an Emparlance until the next Term; this here is a 
material miſtaking, and by this there is a god advantage given to the party, the 
which we cannot take away from him, after his Plea put into this Declaration; 
Foz here the Caſe is no other in effect, but whete one lays a Treſpaſs to be done in 
Dale to this the Defendant pleads Non culp. afterwards by way of motion the 
Plaintiff would avoid this miſtaking by wap of amendment, alledging that this 
Treſpaſs was done in Sale, and fo would oult the Defendant of the advantage which 
the Law had given him; which cannot be without the aſſent of the patty, who not 
hers fcnting, the Court refuſed to give way to an amendment, 
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| i | Roſwell Plaintiff againſt Welſh Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. Rot. 8 54. 


F an Adion of Treſpaſs and Ejectment, foz the trial of a Copyhold Cate, up⸗ 
on a Surrender, the Plaintiff declares upon a Leaſe made by the Heir upon 
Non culp. pleaded, a ſpecial Uerdict was found, upon which, The queſtion did ariſe 
upon the cuſtom · of a Copyhold Eſtate, and the ſurrender of the lame: It being 
found, That by the cuſtom of the Panoz, when a Coppholder would ſurrender his 


Eſtate, this being out of Court, ought to be done unto two Tenants of the Panos, 
; 0 and 
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and the ſame, by the Cuſtom, ought to be pzeſented within one pear after the ſur- 
render. | | | 

In this caſe, ſucy a Surrender was made to the uſe of the Defendant, unto the 
two Tenants who paid the Rents to the Lozd inde debita, and which two Tenants 
died within the year, and befoze any Court held there foz the Panoz: The queſti- 
on was, Whether this ſhall be a good ſurrender, if the ſame be pzeſented at the 
next Court held foz the Panoz 2 and whether the acceptance of the Rent, by the 
KL 03d, ſhall amount unto an admittance, | | 

It was urged, that here the two Tenants died befoze the ſurrender was pzeſented, 
— -—— cms the ſame was to tome unto the Meir who made the Leaſe to the 

aint +* 2 , 
ao It was likewiſe urged, that the Law hath great regard unto particular Cuſtoms, 
and doth much favour them, as 8 E. 2. Fitz. tit. Preſcription, placit. 50. 9 E. 2. Kc. 


Nota, That by the cuſtom of Kent, if a man be hanged foz Felony, the Bing 
hall not have annum diem & vaſtum, noz the Lozd any elcheat of theſe Lands in 
Kent, the Cuſtom there hinders it; and ſo by the ſpecial cuſtom, an Infant may 
deviſe Gavelkind Land at the age of 15 years, as appears in 21 H. 7. fol. 17. and 218. 7. f. 17. 
Coke 5 pats, fol. 84. Perymans Caſe, touching ſuch particular Cuſtoms, | ec. 

It was then urged foz the Defendant, the Point being only, Whether the lur⸗ 
render here out of Court ſhall be good, and of fozce to bind the Peir, befoze that 
this be pꝛeſented in Court: It was urged, that it ſhall bind him, ſo that the Leaſe 
here by him made to the Plaintiff, is not good; here by the Cuſtom (as it was 
urged) a certain time is limited fo the pzeſentment of this ſurrender, and this is 
to be at the next Court, and this is a good Conveyance to bind the Coppholder and 
his Heir: No Court as yet held, if any thing here hach happened, ſo that this ſur⸗ 
render cannot be pzeſented 3 this peradventure map ſomewhat alter the Caſe ; the 
caſes put upon ſeveral cuſtoms in Kent, and other places, may well be agreed, but 
© are not to be applied to this caſe in queſtion, | . 

Two Objegions made againſt the Defendant, and his title by the ſurrender: 

The firſt, That Herring the Coppholder who made the ſurrender is dead, and no 
Pꝛeſentment made ok this. I 

This is no Objection, fo2 one who is by w2ong in poſſeſſion of a Panoz, may 
make admittances of Coppholds, being Dominus pro tempore, and this a Diſſei⸗ 

ſoz may do, as appeareth Coke 4 pars, fol. 24. in Clark and Pennifethers Caſe; £9 4 pars, 
this Pzeſentment to be made of the Surrender, by the two cuſtomary Tenants '** 24 Kc. 
befoze it be done, is but a Ceremony to notifie this, and therefoze death happening 

befoze, it ſhall be no impediment foz to Hinder this, foz the Copy holder hath 

given all by the ſurrender befoze, and nothing at all doth paſs by this Pzeſent- 

ment; this may be reſembled to the Caſe of an Obligation, delivered into the hands 

of one as an Eſcrow, to be afterwards delivered, as appears by 27 H. 6. fol. 7. & 27 H. 6. . 1. 
14 E. 4. fol. 2. & Coke 3 pars, fol. 3 5. b. in Jennings and Braggs Caſe, put in *c. 

the end of Butler and "Bakers Caſe, that if death happens befoze the fecond 

delivery, this ſhall make no alteration, and Coke 4 pars, fol. 29. b. in Buntings 8 
Caſe it is reſolved in caſe of a Surrender by a Copyholder, that if he dies befoze 6c. 2 i 
this ſurrender be pzeſented in Court, this is not material, noz ſhall be any ways 
p2ejudicial to the party to whole ule the Surrender was made, and Coke 5 pars, Ce 4 pa, 
fol. 84. b. in Perymans Caſe the Surrender is void, if it be not pzeſenced in; d.k he 
Court, 72 | _—— 

Obj. The ſecond Dbjecion made is, That the two Tenants who did take the 

Durrender, died within the year, and befoze any Court held. | 
In anſwey to this, it was urged, that, this is leſs material than the death of the, 
Copyholder, who did ſurrender befoze the ſame pzeſented; foz cheſe two Tenants 
are Jnſtruments in a leſſer degree than the Lozd is, to whom the ſurrender is 
made 
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Coke 4 pars, 
f. 23. b. & c. 


24 Eliz, &c. 


made, they are Inſtruments only to teſtifie the ſurrender z and the cuſtom here is 
not, that this ſurrender ought to be p2eſented of neceſſity by them who took the ſur⸗ 
render; but if the ſame be pꝛelented by any one at the next Court, this ſhall ſuffice 
to make the ſurrender god; this may be reſembled to the Caſe in 1 H. 7. fol. 9. a. 
where a Judge takes a Conuſance of a Fine, and dies, his Executoz ſhall certifie 
this Conuſance, and it ſhall be engroſſed ; and ſo is Buntings Cale, if he dies be⸗ 
foze Pꝛeſentment of the ſurrender, upon pꝛook of this, it may be afterwards well 
zeſented. 5 

. It was then urged foz the Plaintiff, that Herring the Copyholder who made the 
ſurrender, 28 Eliz. died, and his death is found befoze any Court held, his Heir 
enters, and makes a Leaſe foz pearg to the Plaintiff, until the Pꝛeſentment in 
Court be made of the ſurrender, the Title of the Beir is good, and the party to 
whoſe uſe the ſurrender was made hath no title at all, until the ſurrender be pze- 
ſented in Court; ſo that the point is this, a Copyholder ſurrenders into the hands 
of a Tenant, and dies; whether his Heir may enter befoze the Pzeſencment of this 
ſurrender 2 if he may, then it is foz the Plaintiff, the Defendant having no title, 
until he pꝛocures an admittance, and a pzeſentment of the ſurrender ; here the party 
who ſurrend2ed is dead, and alſo the party to whom the ſurrender was made is dead, 
befoze any Pꝛeſentment made of. the ſurrender 3 whether now after their deaths 
this ſurrender may be pꝛelented. S:;. 

It was urced, that this cannot be, and that here the parties to whom the ſurren- 
der was made, are but as Inſtruments to convey this unto the party to whoſe uſe 
the lame was made, & nihil operatur by this, till the ſame be pzeſented; foz in the 
interim, until this Durrender be pzeſented, he who made the Surrender hath ftifl 
the ſole Intereſt, and may take the P2ofits ; this Intereſt remains in him, and 
ſhall come ufito his Meir like unto a Charter of Feoffment, with a Letter of At⸗ 
coznep to make Livery, befoze this be made, in the interim all che Intereſt remains 
in the Feoffoz, until Livery be executed; and ſo in caſe of a Bargain and Sale 
upon the Statute of 27 H. 8. cap. 16. of Jnrolments; until Inrolment che Land 
remains in the Eargainoz; and if a Stranger enters into this Land, he ſhall have 
an Aſliſe, and an Action of Treſpaſs foz the P2ofits taken; foz by this Fargain 
and Sale befoze Inrolment, it is but inchoatum, non perfectum, foz this Judenture 
of Fargain and Sale gives nothing to the Bargain, until the Deed be inrolled 
accozding to the Statute 3 ſo in this Cale, the party to whoſe uſe the Surrender 
was made, takes nothing at all by fozce of this until the ſame be pzeſented in 
Court, 

Coke 4 pars, fol. 23. b. Pennyfethers Caſe, A Copphold Eſtate deſcends unto the 
Heir, he map enter befoze admittance, and have an Action of Treſpaſs foz that he 
hath this by deſcent; but he who is to have a Copyhold Eſtate by a Surrender made 
unto him, he cannot enter befoze this be p2eſented, foz he hath no Intereft in it 
befoze the ſame be pzeſented; as it was held 24 Eliz. in Homes and Dixons Caſe, 
and ſo the difference. will be between the Heir who comes in by courſe of deſcent, 
the Gꝛant being made to his Anceſtoz,and another ſtranger who comes in by courſe 
of ſurrender (and hath theſe wozds) (S.) Dominus conceſſit & admiſſus eſt ; but when 
the Heir of a Coppholder is to be admitted, he hath only theſe wozds (S) & admiſ- 
ſus eſt, but without thele wozds, (S.) Dominus conceſſit, being the wozds of grant of 
che Lozd uſed upon every Surrender, the reaſon of this is, becauſe his Anceſtoz 
had the Copphold befo2e. | 

In Perrymans Caſe befoze remembzed, it is there demanded what remedy, if the 
Copyholders will not pzeſent the ſurtender made out of Court; the anſwer there 
is, (S.) caveat emptor, he at his peril is to perfec all which is requiſite to his aſſu- 


.rance, ſo that the party to whom the Surrender is made hath no Title, until the 


ſame be pꝛeſented in Court, 
26 Eliz. 


* 
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26 Eliz. in Gallaways Caſe, the queſtion was, whether he which ſurrendzen 
might have an Action upon the Caſe againſt the Lo2d foz not holding of his Court. 
and admitting him to whom che ſurrender was made ; reſolved, That the party 
who made the ſurrender might have his Acton againſt the Lo2d, but not the o⸗ 
ther to whom the-ſurrender was made; and in this caſe it was adjudged that un⸗ 
til admittance by foꝛce of the ſurrender the party had nothing, it was only inchoa- 
tum, but not perfectum. 

Dodderidge Juſtice demanded who ſhould have the pꝛofits of the Land, in the 
interim, until the ſurrender be p2eſented. * 

Anſwer was made on the Defendants part, that he to whom the ſurrender was 
made ſhould have the ſame. 0 | 

Dodderidge. This cannot be ſo, the Cuſtom here is laid to be that he is to 
have nothing befoze the ſurrender be pꝛelented: No poſſeſſion given uncohim, be- 
foze this be done: No eſtate noz yet any poſſeſſion is given unto him by this ſur- 
render made out of Court, befoze the ſame be bzought in and p2eſented in Court, 
the Loꝛd cannot have this, he being only made as an Inſtrument foz the ſettling 
of this accozding to the ſurrender 3 and cherefoze by the death of him who made 
the ſurrender befoze any pzeſentment of the ſame, this deſcends unto the Heir 
and remains in him, | 

Ik a Pan makes a Feoffmerit in Je to another, and makes him livery within 
the view, this is no perfec livery until the other do enter into the Land accozving 
unto this; but the Feoffoz may well puniſh a Treſpaſs there done in the interim, 
ko it is but inchoatum until he do enter, which doth perfec the ſame, 

Croke Juſtice. No Court is as yet held, this ought to be in a convenient time, 
and the Law ought to judge of this. | 

It is here to be conſidered in whom the Intereſt of the Copyhold Eſtate is un⸗ 
til a Court be held, and a pꝛeſentment made of this ſurrender, poſito, that in the 
interim the Lozd had deſtroyed his Pannoz befoze any Court held; ſo that no Court 
held, noz any effec had of this ſurrender ; he who is to have benefit by the ſurren- 
der ought to labour che Lozd to Have a Court held, 

If it be allowed that he which fir did ſurrender is to have this, until p2eſent- 
ment be made in Court of the ſarrender,and that he may have an Action of Treſpaſs, 
fo Treſpafs done upon the Land in the interim befoze pzeſencment mane of it, it 
will over-rule this caſe now in queſtion ; where one comes in by way of ſurrender 
there it is laid (as it hath ben obſerved) dominus conceſſit, but it is not ſo where 
the Heir comes in by deſcent. Pere the cuſfom is that the ſurrender ſhall be good, 
ita quod the ſame be pzeſented at the next Court by the Tenants, which Court is 
not as pet come, but he onght to expect it. 

Haughton Juſtice. Nothing is here found of any cuſtom which doth impeach 
this caſe, but che ſurrender to be pzeſented at-the next Court; Fut the great and 
ſole matter in thiscaſe conſiderable is in whom the intereſt of the Land is, until the 
ſurrender be pzeſented: If the ſurrender be to the ule of another, and he is admit⸗ 
ted by the Lo2d befoze any Court held, he by this is a good Copy⸗ holder, if the Lozd' 
admit him, this is a good admittance; if it be ſo here, he then to whom the fur- 
tender is made hath a good title againſt the Heir. | 

Ic is found here that theſe two Tenants to whom the ſurrender was made, to 
the uſe of another, paid the Rents unto the Lozd, inde debica; Whether this ac- 
+ teptance by the Lozd of theſe Rents, ſhall not be in Judgment of Law, as an 
admittance of the party to whoſe uſe the ſurrender was made to the Copy-hold eſtate; 
the cuſtom is, if the lame ſurrender be pzeſented at the next Court;this chen is good, 
but in the interim the Lozd agrees and accepts the Rents of him, this will go 
bevy far in the caſe. | | | | 4 

Dodderidge. If he doth not ſay that he paid the Rents as a Copp⸗ holder, it is 
noe material; But if the Kozd beſoze any Court * the Rents of the 

party 
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party to whom the ſurrenter was made as of a Copyholder, this map amount unto 
a good admittance of him to ve a Coppholder accozding to the ſurrender, but os 
therwiſe it is where he receives the Kents of him generally, as here in this Caſe 
there it is but as a Keceiver 02 Failiff; but if he as a Coppholder do pay the Rents, 
and the Lo2d in this manner doth accept them, this will amount unto an admittance, 
It is here found that virtute ſurſum -redditionis, he did enter and paid the Rents, 
but this cannot ſo be, if the ſurrender was not pꝛelented in 4 E. 3. Two Parſong 
of Dale and Sale do reſign cauſa permutationis, the Church by this is not void, 
foz this is not abſolute, but conditional; And lo without any further de hate at this 
time, this Caſe was adjourned, and reſted upon a Curia adviſare vult. 

Afterwards this master was moved again. | | 

Croke Juſtice. A Copyholder may ſurrender out of Court, by which ſurrender 
an intereſt doth pzeſently-veſt in the party, to whom oz to whole ule the lurrender 
was made, | 

Haughton, It is very clear that he cannot be a Coppholder befoze admittance, 
and until admictauce, the intereſt ſtill remains in him who did ſurrender ; here by 
the cuſtom the ſurrender ought to be pzeſented in Court, oz the ſame ſhall be void, 
and this to be pꝛeſented at the next Court after the ſurrender ; but no Court hath as 
pet been held ſince the ſurrender made, and ſo no default hath been in this, foz no 
pzeſentment of the ſurrender could be made befoze a Court was held, the which time 
is not as pet come. ä 

Another cuſtom is here alledged to be the ſurrender out of Court, to be made 
into the hands of two of the Coppholders; and this ſurrender to be pzelented by 
chem at the next Court held, 

Object. It hath ben objected that this ſurrender ought to be p2eſented by theſe 
two Copphold Tenants, | S749 

As to this the cuſtom is not ſo here, but if this ſurrendsr be pzeſented by the Yo- 
magers at the next Court, this is good, and he a good Coppholder by this; the cu⸗ 
ſtom is, That if the ſurrender be not pzeſented at the next Court, this is to be in⸗ 
tended, if it be by no means pzeſented, 

Eut if the cuſtom had been ſpecial, (and ſo found) that this ſurrender ought to 
be p2eſented at the next Court by theſe two Copphold Tevants, unto whom the 
ſurrender was made, there it ſhall be otherwiſe, foz then this ought to be purſued in 
the ſame manner, oz not good; but it is not ſo here, and rherefoze the lame map be 
well pꝛelented by the Pomagers after the death of the two Tenants, at the next 
Court held. A Law was made in the time of King H. 5. to have continuance, until 
his return out of France, and he diedthere befoze his return, it was held chat this 
Law endcd by his death, Mere the Eſtate is not in the Coppholder until his ads 
mittance to the lame. The point then here is, whether any admittance be found by 
this Uerdic, whecher an admittance of the Lo2d befoze any Court held, ſhall make 
him a god Coppholder oz not; It is here found that they entred, virtute ſur- 
ſum redditionis, but by this they are not Coppholders. It is alſo found that the 

+L 02d received the Rent of them inde debita, this ſhall bind him, as the Iſſue in tail 

{hall be bound by his own acceptance, and ſuch acceptance ſhall make a voidable thing 
god. It is found here that the Copypholder paid the Rent unto the Lozd, chis implies 
an acceptance of this, the which ſhall amount to make a god admittance of him, and 
this makes him to be a Copyholder, and the Lo2d is to do this, and ſo upon the whole 
matter as it is here found, the Defendant hath a god title to this Copyhold Eſtate 
by fozce of the ſurrender, and therefoze Judgment ought to be given foz him, 

Dodderidge. The cuſtom here may be, that the Pomage ſhall p2eſent this 
ſurrender 3 here it is indefinicely found that the ſame ſhall be pꝛeſented; but it is not 
laid by whom the ſame ſhall be pzeſented, Ik by the cuſtom theſe two Tenants, 
to whom the ſurrender was made, are to make pzeſencment of the ſurrender and 


no others, they are now dead, and thereloze no pzeſentment can now be made of — 
ur⸗ 
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ſurrender. Alſo by the cuſtom, the ſurrender is to be pꝛeſented at the next Court 
held after the ſurrender, No Court hath been as pet held. Eut no hold can be 
taken upon any of theſe, But foz the chief matter, the Caſe is this. 

A Copy-hold Eſtate is ſurrendzed by the Copy-holder, to the uſe of another, befo2c 
any Court held, and pzeſencment made of this ſurrender. He who made the ſurren- 
der died, and they who alſo did take the ſurrender died. Whether che Copy-holdE- 
ſkate be in him, to whole uſe the ſurrender was made; and certainly it is not in him; 
This is but an inception,and nothing by thts doth operate,neicher is there any thing 
in him to whoſe uſe the ſurrender was made, befoze this admittance to the ſame. 
But if the Lozd admics him, this ſhall make him a good Copp-holder, 

Here befoze the pꝛeſentment, and admittance by the death of the Copy-holder, who 
made the ſurrender, the right of the Copy-holo Cſtace, in the interim deſcends unto 
his Heir. Here it is further found, that he to whoſe uſe the Turrender was made, 
paid the Rents unto the Lozd, inde dehita. The point here is, whether this ſhall 
amount unto an admittance of him by the Lozd, At ſhall not, Bracton well obſer- 
veth chat cheſe baſe Eſtates are not to be paſſed from one to another, without an ad⸗ 
mittance of the Lozd 3 this acceptance here of the Rent by the Lozd in this man⸗ 
ner, as it is here alledged, ſhall not amount unto an admittance of him, But if he 
had here received the Rent of them, as Copp-holders, it would have been otherwile, 
and there the ſame acceptance of the Rent ſhould have amounted unto an admittance, 


but not here as it is found, being but a bare acceptance of the Rent inde debita, 


foz this map be done as a Servant, oz a Bailiff; and this is not like the Caſe of Te⸗ 
nant in tail befoze remembzed 3 foz there an Eſtate was in him, to whom the Rent 
was paid; here you ought to have an Eſtate in them, as Copy⸗holders, which is not 
ſo, and therefoze this Uerdic is in this defecive ; and if this acceptance as it is here 
alledged, ſhall not amount unto an admittance, he hath no Eſtate at all by this. 


Croke. The cuſtom here is found indefinitely, the Beit is here to have the be⸗ 


nefit of his anctent title. It is found the ſurrender to be good, if admitted, ſed quor- 
ſam hæc, but it is not found in whom this Eſtate ſhall be, until a Court be held, a 
pzeſentment of the ſurrender, and an admittance, and until this be done, it is but 
inchoatum. | = | 
Dodderidge. . The entry of the admittance is in this manner, (S) & admiſſus 
eſt inde tenens. | " 
Haughton. In pleading it is to be ſo, but if there be matter here found which 
doth amount unto ſo much, this ſhall be good. To ſay that he paid this as Bailiff, 
— the Yeir, this cannot be, foz it is expzeſfip ſaid, (S) that he himſelf paid 
this. 
Dodderidge. The payment here of the Rent, is nothing at all to the purpoſe if 
it be not ſaid, that he did admit him as a Tenanc. | 
Haughton. It the Lo2d ſaith to the Copy-holdex, you have ſurrendzed to the uſe 
of ſuch a one, to which ſurrender J do agree, this is good, and ſhall make him to be 
a good Copy-holder. 
Che Court agr&#d with him herein, if it had been ſo, no benefit intended here 
unto the Meir, by the Cuſtom, but by the Common Law. | 
Dodderidge. A ſurrender made out of Court to a Stranger; all do die unto 
whom the ſurrender was made, he to whoſe uſe ſurrender was made, enters, and 
payes the Rent, Nihil operatur by this to make him a god Copp⸗holder. 
Haughton. J do doubt of this caſe, Jt is nos found that he paid che Rent, due 
after the ſurrender, | 
Croke, It is not here found what ſhould be done with this, if no Court was held. 
The Court clear of opinion again the title of the Dekendant, the ſame being de⸗ 
lecive in alledging of the Cuſtom, and payment of the Rent, foz if he had laid the 
payment, and acceptance of the Rent by the Lo2d of him, as of his Copy-holder,this 
would then have amounted unto a good admittance of him as a Copp-holver, | 
Ff2 Dodderidge 
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Dodderidge & Haughton. Dtherwile it is in this Caſe, foz he may pay this 

Rent as Bailiff to the Heir. And therefoze the Court adviſed the Defendanc to 

begin again de Novo, but as the caſe is here found, the Plaintiff claiming by Leaſe, 

Judgment for from the Yeir, hath a god title. And ſo by the Rule of the Court, Judgment was 
the Plalntiff. given foz the Plaintift, 


Rich. Acheridge Plaintiff, againſt Heſter Conham 
Detendant. 


Entred Termin. Paſch. 14. Jac. B. R: 
8 en Rot. 383. 


Nota. Ota, That after a Trial, and a Uerdict given foz the Plaintiff; It was moved 
in Arreſt of Judgment, That the Sheriff had made no return at all of 

the Venire facias, this being Album breve, without any return made of this, and 

ſo this is bad and not amendable, as appears Coke 5. pars, fol. 41. in Rowlands 


# » f 


Ca | "_ * 
judgment a- The Court allowed of this exception, and by the Rule of the Court the ſame was 


teſted per cu - to be tryed again. 
134M. il 


Hutchins Plaintiff: againſt Periam 
; Defendant. 


A Stire fatias. 1 a Scire facias upon the fozfeiture of a Recognizance foz bzeach ok the Peace, 
the caſe was, The Defendant was bound to keep the Peace; he bzeaks it; ups 
on this the Plaintiff ſues a Scire facias, upon this Recognizance out of the Office 
of the B.R. upon a Trial a Uerdict being given againſt the Defendant 3 It wes 
moved in Arrelt of Judgment, that in this Scire facias, there was no vi & armis, 
this being omitted; -fo2 that in treſpaſs he ought to lay this to be done vi & ar- 
mis, and ſo in a Scire facias upon a Recognizance, where Battery is laid to be, this 
ought to be with vi & armis acco2ding to the Pꝛeſidents. 

Haughton Juſtice, This is a Recognizance, foz the keeping of the Peace, and 
there is contra pacem in this, and ſo this, includes vi & armis, here it is ſaid that 
he did beat ſuch a Pan, and ſo had bzoken his Kecognizance, but dot not ſap this 
to be yi & armis. 7 

Judgment for The Coukt clear of opinion upon the firſt moving of this, that this was well 
the Plaintiff, enough without laping this to be vi & armis. 

And ſo by the Rule of the Couct Judgment was given fo2 the Plaintiff, 


Wintall Plaintiff, againſt Childe the Vicar, 
| Detendant. 


8 APcohibirion, | N a Pꝛohibition upon a Suit in the Spiritual Court, by the Defendant the 
* Uicar of D. foz Tithes: A Pꝛohibition pꝛaped upon his Plea there, of a mo- 
dus decimandi, to pap ſo much pearlp to the Parſon of Dale, in diſcharge of his 
Tithes, and the ſame Plea there diſallowed. 


The 


— —ẽ 
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The whole Court agreed, This modus, between him and the Parſon, will not 
diſcharge him from payment of Tithes, as to the Uicar ; and therefoze by the 
Rule of the Court, a Conſultation was granted. 


Talkerne Plaintiff, againſt Wright Defendant. 


i * 


judgment fop 
the Plaintiff. 


N an Action upon the Caſe upon a pꝛomile, the caſe being, that in conſideration of A&ion caſe, 


40 |. given by the Plaintiff to the Defendant, he did aſſume,and pzomile to take 
the Son of the Plainciff foz his Appzentice, foz nine pears, and to teach him his 
Trade, and alſo to find him during all that time, with Peat, Dzink and Apparel, the 
Plaintiff ſets fozth in his Declaration that he had paid the 40 |. to the Defendant, 
and that the Defendant accozding to his pzomile,had not found his Don wich Bear, 
Dzink and Apparel, during that time; and foz this cauſe, foz bzeach of pꝛomiſe the 
Action bzought 3 upon Non aſſumpſit pleaded, a verdict was given foz the Plain- 
tiff, It was moved foz the Defendant in Arreſt of Judgment, that the Decla- 
ration was not good, becauſe he hath not ſhewed therein that the Defendant had ta⸗ 
ken the Plaintiffs Don to be his Appzentice,and that if he never was his Appzentice, 
there could be then no bzeach of pzomiſe. Jt was then urged foz the Plaintiff, that 
the Declaration was good; foz. where thzee ſeveral Conſiderations are laid, and 
the one not depending on the other (as in this Caſe) there he may well lay the bzeach 
upon every one of them, oz any one ot them; here the Action is bzought foz his not 
finding of him with Peat, Dꝛink and Apparel; and therefoze this is to be admitted, 
that he had firſt taken him foꝛ his Appzentice befoze any ſuch default could be laid to be 
in him, this being only a ſubſequent default, after his taking of him as his Appꝛentice. 

At this time the Court inclined to be of opinion foz the Plaintiff, and to dil⸗ 
allow of this exception taken to the Declaration, p | 

Afterwards this caſe was moved again, upon the bzinging in of the poſtea, and 
urged foz the Plaintiff, that the Declaration was good, foz it ſhall be taken by 
intendment, that he had taken him fo2 his Appꝛentice, che agreement being in con⸗ 
ſideration of 40 l. given, the Defendant did aſſume, as befoze,and it is laid, that the 
40 |. was paid, and thzee ſeveral things pzomiſed to be done by the Defendant, it is 
included that he had taken him foz his Appzentice,foz the Adion here is not ground- 
ed, foz his not taking him fo2 his Appꝛentice, but onlp fo2 his not finding of him 
with the ſaid neceſſaries, of Peat, Dzink and Apparel accozding to his pzomile, 

Croke Juſtice. The Uerdic here doth not aid this. Ik he was not his Appzen⸗ 
tice, then there was no cauſe of Action. Jt cannot be accepit ſervum, if non poſuit. 
The Declaration had been better, if he had ſhewed therein expzeſly, that he had 
taken him foz his Appzentice. 

Haughton Juſtice, The Declaration here is inſufficient, this aſſumpſit ſands 
upon thzee parts. (S.) | 

1. That the Defendant was to take the Plaintiffs Son foz his Appꝛentice foz 9 
years, £ | 

2. Ye was to infkruct him in his Trade, in this it is not limited fo2 what time, 

And 3. Ve was to find him him Feat, Dzink and Apparel, durante termino 
prædicto of his Appꝛenticeſhip. : 

If he hach not taken him as his Appzentice, then the term is not as pet begun, 
foz when he is his Appꝛentice, he is to find him in this manner, but not befoze he is 
his Appzentice 3 and thercfoze of neceſſicy he ought to have made en expzels aver- 
ment in his Declaration, that he had taken him fos his Appzentice 3 Foz if one do 
p2omile to make to anothera Leaſe of his Youſe.from ſuch a day, to ſucha day, foz 
leven pears, and the other doth p2zomile co repair this, In an Acton upon — 

Cale, 


upon a pro- 
mile, 

Cro Jac. 406. 
1 Ro.Rep.414- 
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Caſe, bꝛought upon this pꝛomiſe fo2 not repairing of the Youſe, he ought to lap in 
bis Declaration, that he had made the Leaſeto him of the Boule. oz the Declaration 
not good; lo here in this Caſe, fo2 if he do not take him as his Appꝛentice, he is nat 
to perfozm the other part of the p2omiſe; ſo that the Declaration here is altoge⸗ 
ther inſufficient, and lo Judgment ought to be given foz the Defendant, 

Dodderidge Juſtice, The Uerdic here ſhall not aid matter in Law, as this 
Caſe is, here all is true, and pet the Declaration is inſufficient. Upon Non aſſump- 
ſit here pleaded by the Defendant 3 all is found againſt him, (S) that he did aſ- 
ſume as befoze, all this is true, and pet no cauſe of Action foz the Plaintiff, if the 
Plaintiffs Son was not in facto, his Appzentice 3 if the Plainciff did not offer his 
Son to be his Appzentice, then he cannot infkruct him in his Trade, noz pet tyed 
by his pꝛomiſe, to find thoſe neceſlaries of Beat, Dzink and Apparel; and there- 
foze the Plaintiff ought co have allevged this in his. Declaration, that he had taken 
him foz his Appꝛentite, and this to enable him to have an Action foz this bzeach, Jn 
3 E.4. fol. 21. where an Abbeſs retatns one foz ſo much to ſerve her in the ſervice 
of Pusbandzy. In an Action of Debt, fox this, he ſhewed that he was retained, but 
doth not ſhew (as he ought to do) that he had ſerved her accozdingly; and foz this 
cauſe the Declaration ruled to be bad: Do here in this Caſe, che Plainciff ought 
to have alledged, that he offered his Son to him foz his Appzentice, he ought to 
alledge ſufficient bzeach, to intitle him to have this Action, which here he hath not 
done, 

Croke. This doth pzeſuppole a thing to be firſt done by the Plaintiff, (S) he 
is to put his Don to the Defendant, to be his Appzentice, foz he may take iſſue with 
the Plaintiff upon this (S) that Non poſuit ; the Plaintiff here would have tacita 
— this cannot be, the Plaintiff hath here omitted the very foundation of 

is Action. . 

The Court clear of opinon againſt the Plaintiff, that the Declaration was not 
good; and therefoze by the Rule of” the Court, Judgment was entred, quod que- 
rens Nil capiat per billam. 


Hodge Plaintiff, againſt Vaviſour Defendant, 


Nan Action upon the Caſe foz a pzomiſe, the Plaintiff delivered certain Clothes 
to the Defendant fo2z ſo much, & lic indebitatus fait, to him in ſo much, the De- 
fendant poſtea, in conſideratione inde, did aſſume, and pꝛomiſe to pay this a pear 
after; foz not payment thereof the Action b2ought, upon Non aſſumpſit pleaded, a 
Uerdict was given fo2 the Plaintiff, 

Jt was moved foz the Defendant in Arreſt of Judgment, that this pzomiſe ſhould 
not bind him, it being ſaid, quod poſtea in conſideratione inde, he aſſumed to pay 
this, which pꝛomile is grounded upon a conſideration that is paſt, and ſo not good 
to raiſe a pꝛomiſe, and here he may have Debt foz his Goods. 

Croke Juſtice. Jf a Pan owes to another ſo much foz certain Goods, and he de- 
mands of him when he will pay him foz them, who anſwers at ſuch a time, and the 
other agrees unto it, this is good; and the Law will here imply a tacite conſide- 
ration, by the Lawannexed unto it. 

Haughton Juſtice. Jn conſideration that the Plaintiff bath built a Youſe foꝛ the 
Defendant, he did aſſume, and pzomile to pay him ſo much, this is executed, here 
the aſſumplit is fox Pony, this is to be paid upon requeſt ; here the Defendant is 
clogged with a Debt continually, and therefoze this is here a good conũideration to 
raiſe a pzomile. 


Dodderidge. 
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Dodderidge Juſtice, Mere is a pꝛomiſe made fo2 the payment at a dap certain, 
till which time che lame was foꝛbozu, and therefoze this is a good conſideration 3 here 
the erpzeſs pꝛomiſe ſhall not take away the Action upon the Cale implyed, (S) if fo; 
fear he will pap here, the Action upon the Caſe foz the firft contra till remains, 
fo2 if one be indebted to another in a ſum of mony, and ſaich unto him, Ik he will 
fozbearghim till Chziſtmaſs he will then pay this to him; this is good. But if he 
_ im befoze foz this, what remedy ſhall he have * No Action upon the Caſe 
foz this. 


The Debt hete always continues; and no dilcharge can be made ok this, but by 


the papment ok it. 

The Court therefoze over-ruled the exception as being of no fozce, and declared 
the pꝛomile to be grounded upon a good conſideration; and therefoze by the Rule of 
the Court Judgmens was given foz the Plaintiff, 


Sir John Cutts Plaintiff, againſt Bennet 
Detendant. 


Nan Action of Debt foz Rent reſerved upon a Leaſe foz years, bzought bp 
the Plaintiff as Adminiſtratoz, in the detinet, having Letters of Adminiſtration 

to him granted; upon Nil debet pleaded, a Uerdict was found foz the Plaintiff; It 
was moved in Arreſt of Judgment that the Declaration was not good, foz thax 
he declares as Adminiſtratoz without ſewing fozth liceras adminiſtratorias, and 
though this be after a Uerdic, this ſhall not help this detec, 1 

The Court was clear of opinion that this was a great overſight in the Clark, and 
that no amendment can be of this: And fo without further debate it was adjourned, 

Afterwards- this Caſe was moved again, and the ſame matter inſiſted upon in 
Arreſt of Judgment as befoze, the not ſhewing fozth the Letters of Adminiſtration 3 
this omiſſion being matter ok ſubſtance, and not aided by any Statute after Uers 
dict, 36 H. 6. fol. 31. if an Action bzought by an Crecutoz, as Adminiſtratoz, 
he ought to ſhew fozth the Teftament, becauſe this is the means to enable him to his 
Action, As in Debt upon a Bond he ought to plead hic in curia prolat. 

Dodderidge Juſtice. This is a very plain Caſe, that here he ought to have 
ſhewed the Letters of Adminiſtration z the point here is, whether this omiſſion be⸗ 
ing afcer a Uerdic, ſhall te ſuch a matkkial matter as ſhall vitiate the Decla- 
ratton; | 

It was urged foz the Defendant, that by reaſon of this material omiſſion the 
Declaration is not god, and co this purpoſe a Caſe was remembzed in 39 & 40 
Eliz. between Edwards and Stapleton, in a Writ of Err 5 the ſame Erro allign⸗ 
ed foz not ſhewing fo2th literas teltamentarias, and the Judgment reverſed fg2 
— cauſe, becauſe it is matter of ſubſtance and matetial, and not aided by any 

tute, . 

The Court were of opinion that this Declaration wis bav, this oiniſſion being 
matter of ſubſtance 3 and thereioze the Kule of the Court was, Quod querens Na 
capiat per billam. 


jodgment 
given for the 
Plaintiff. 


Debt for Rene 


36 H. 6. f. 31. 


39 K 40 Ei: 
&c. 


Judgment 
quod querens 
Nil capi at per 
billam, 


Termin. Mich. 14 Fac. Part III. 


A Writ of 
Error. 
1 Rol. R. 432. 


Statute of 18 
Eli z. c. 14. 
Coke 5. pars, 
f. 37. a. b. 
Piſhops Cale. 


Nota, The 
difference, 


Toung Plaintiff, againſt the Biſhop of Rocheſter 
Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 52. 


F? a Writ of Erroz to reverſe a Judgment given in the C. B. in an Action of 
Maſt, the Biſhop declared upon a Leaſe made by himſelf, whereas in truth the 
ſame was made by his Pzedeceſſoz, this Erroz aſſigned and inſiſted upon to reverſe 
the Judgment foz this variance hetwen the Oziginal Wric and the Declarati- 
on, the one being of a Leaſe made by his Pzedeceſſo2,and the Declaration being ofa 
Leaſe made by himſelf; and that this is not aided by the Dtatute of 18 Eliz. capite 
14. of Jeofailes, Coke 5. pars, fol. 37. a. b. Biſhops Caſe 3 this very Caſe in ef- 
fect, and.reverſed foz this cauſe in an Action upon the Caſe foz a p2omile ; there 
by the Writ, the Obligation was alledged to be made by Thomas Warde and 
Chriſtopher Biſhop, and in the Court he was named George Biſhop. - 

Judgment was given fo2 the Plaintiff; a Writ of Erroz bzought, and this va⸗ 
riance between the Oziginal Writ, and the Count aſſigned foz Erroz, and inſiſted 
upon the point there, Whether this was aided by the Statute of 18 Eliz. capite 
14. there reſolved that this variance between the Oziginal Writ, and the Count 
was not remedied by 18 Eliz. nos by any other Statute 3 and the difference tas 
ken when there was an Oziginal Writ, which in matter of ſubſtance varied 
from the Count, this not remedied by the Statute ; otherwiſe it is where there 
was no Dziginal Writ at all. And ſo it was urged, that in this Caſe foz this va- 
riance the Judgment ought to he reverſey, 

Againſt this, Jt was urged that this Caſe differs from Biſhops Caſe; foz 
there the variance was in the ſubſtance of the Declaration, in the name, being 


material, but not fo here, being, whether he held by Leaſe of the Biſhop oz 


not. 

Dodderidge Juſtice. Here is an Adiqn of Maſt, and the Declaration is up⸗ 
on one Leaſe, and the Oziginal Writ is upon another Leaſe, the Oziginal 
Writ being upon a Licence made by the Pzedeceſſoz of the Biſhop, and the De⸗ 
claration is upon a Leaſe made by the Biſhop himſelf, and ſo a material variance 


between them, 
Che Court agred herein that this was a material Erroz, and this variance 


Judgment te- ngt amendable, noz any ways aided by the Statute of 18 Elizabeth, that the 


verſed, per 
Curiam. 


Judgment given fo2 this cauſe is erroneous, and therefoze by the Rule of che 
Court, foz this Crroz the Judgment was reverſed, 


* 
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Lewes Plaintiff, againſt Valter Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
Rott. 39. 


* 


1 an Adion upon the Caſe fo2 ſcandalous woꝛds, upon Non culp. pleaded, a Uer⸗ An Action up- 
dia was found foz the Plaintiff; It was moved foz the Defendant in Arreſt of — — caſe for 
Judgment, that the wozds were not actionable, being, (S) That the Defendant ſaid, , Ro.Rep.444- 
that one John Pierce did ſay that Mr. Lewes the Plaintiff did ſay, That there was -1 Rol. Ab. 64. 
no Pzince in England, ubi revera, Lewes the Plaintiff did never ſpeak theſe wozds, 69. 7. 
and averred, That Charles the Pꝛince was then in England: The Plaintiff alſo C7. Jac. 48. 
in his Declaration ſets fozth, chat he was of good Fame and a Juſtice ok: 

cace. | | 
22 was urged that theſe wozds are not adionahle, in regard, that by a favourable 
conſtruction the P2ince might be in another Realm, there being no certain time 
expzeſſed when the woꝛds were ſpoken, Nl „ Hirih 

And it was further urged, that this was but a Repozt which he had from che hear⸗ 
ſay of another. 1 95 | * 
. Foz the Plaintiff ic was urged, that this is all one, as if he himfelf had fpoken 
the wozds. 6 7 , | 
| Dodderidge Juſtice. If he had ſpoken theſe wos in the time of Queen 
Eliz. this had then been true: Here it is not ſhewed when Pierce did ſay this, and 
this is very material; what if one ſhould ſay chat 1. S. ſaid, that a Stranger ſaid, 
that the Plaintiff had murchered ſuch a one, whereas in truth he did not (ay ſo; 
The Court demanded to ſee the pzeſivenc which was cited of the Lady Morriſons 
Caſe, | | 

Haughton. By the ancient Law, he Which repozts falſe news of another, ought 
to bzing in the party who ſpake it, oʒ elle he himſelf co have the ſame puniſhment that 
was to be given to ſuch a repozter of falſe news. 
Afterwards, at another time two pzeſidents were pzoduced, and#fhewed to the F 
Court in this Caſe 3 che one of chem between the Laop Morriſon ant Lane, 5 Jac. 5 Jac.B R. &c. 
in B.R. the other 41 Elz. the Lozd North and Coneys Caſe, a Caſe of hearſay, as 4 Eliz.&c. 
this Caſe here is, and adjudged that the Action did well lie, and the ſame affirmed 
here in a Writ of Erroz. | | | 

The firſt p2eſivent, that he heard another ſpeak ſuch wozds of the Lady Morri- 
ſon, by reaſon of which wozds the loſt her Parriage (the words ſaid to be ſpoken 
by a cot) the Plaintiff had Judgment here, and the ſame affirmed in a Writ of 
Erroz in the Exchequer Chamber, | 

Haughton. This Action is grounded upon the Statute of Weſtminſt. the firſt, Stat. of ef- 
cap. 34. foz contriving of falle news; and 5 R. 2. cap. 5. Me ought to bzing in f. che firſt 
the party which he hathaverred to have ſpoken the wozds, 02 he himlelf ball be ad⸗ £34 & 5 52 
judged to be the ſpeaker of them. ma 

Dodderidge. The matter here doth not reſt upon the repozt, but upon the ſub- 
{tance of the wozds, foz that the Pꝛince might be out of the Realm wheu the words 
were ſpoken. 

Haughton. The averment here, that no ſuch wozds were ſpoken, makes this 
matter ſtrongeſt againſt him, | 

The Court at this time inclined to be of opinion, that the wo2ps were not acti- 
dnable, becauſe the time is uot ſhewed 3 the wozds were ſpoken ; tut foz the 
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Term. Hillar. 
14 Jac. B. R. 
this Caſe mo- 
ved again. 


The Dvke of 
Buckingbams 
Caſe. 


Sir william 
Walgreve a- 
gainſt' 4gard. 


matter of the repoꝛt of the other, this is good and acttonable, and that accozding to 
the two p2eſidents befoze remembzed, and adjudged in point; and ſo without any 
further debate, this Caſe reſted upon a Curia adviſare vult. 

Afterwards, (8) Termin. Hillar. 14 Jac. B. R. this Caſe was moved again, and 
two matters inſiſted upon in Arreſt of Judgment, 

1. Becauſe this is but a Repozt.that the Plaintiff did ſay ſo, and not that he did 
ſay ſo himſelf, 

And 2. That no Action lieth fo2 theſe wozds, 

It was urged foz the Plaintiff, that the Action well lieth fo2 theſe wozds, they 
being ſpoken on purpoſe co dzaw him into diſpleaſure, and to cauſe him to be ſul⸗ 
peced in point of his Allegiance, and that is as much as to ſay, that there was ho 
King,fo2 Rex eſt princeps populi,theſe are woꝛds of very great ſcandal : One ſaid of 
a Peer of the Realm, (S) of the Duke of Buckingham, that he had no moze 
Conſcience than a Dog; theſe were held ſcandalous wozds, and an Acton de ſcan- 
dalis magnatum lieth foz theſe wozds ; and if ſpoken of another perſon, of a Gentle⸗ 
man, an Action upon the Cale lieth. 8 

Sir William Walgraves Caſe againſt Agard, who ſaid to his Servant, J am 
a true Subject, but thou ſerveſt no true Suvjen, adjudged, that foz theſe wozds an 
Action upon the Caſe well lieth,. becauſe it was laid, that the wozds were ſpoken 
malitioſe, to d2aw his life in queſtion, as in this Cale here. | | 

Allo it was there in that Caſe adjudged, that to ſay, That ſuch a one is not the 
Queens Friend, are wozds actionable, and that Caſe was affirmed in a Writ ok 
Erroz in the Exchequer Chamber, 

It was urged foz the Defendant, that if there had bien laid a communication to 


have been of the King; and of his Iſſues, there it might then have been other⸗ 


wiſe ; but here the wozds are ſpoken ſuvdenly, and it might be, that at the ſame 


time the Pꝛince was in Scotland; and fo2 one to ſay that the Pzince is not in Eng- 


land, and that no Pꝛincs is in England, is all one, 
1. Haughton, It is plain, that if he ſpeaks ot the Pꝛince, that the Action lieth, 
ndtwithſkanding this be of the hearſay of others, 


But foꝛ the ſecond matter, If ſcandalous wozds be ſpoken of a Pan, who is not 


fully deſigned by the wozds themſelves, but by an innuendo, in this caſe the Action 
will not lie: As if a Pan hath four Bons, and one faith,that one of the Bons of 1.S. 
(he having fr Song) did commit a Robbery(innuendo ſuch a one of them )foz theſe 
woꝛds thus Tpoken no Acion lieth; but if it be denoted in certain, as if one doth 
ſay unto a Feme⸗covert, that her Pusbandis a Thief, an Action upon the Caſe well 
liech, becauſe the perſon defamed is certainly deſigned ; but here in this cafe now in 
queſtion, the flander is not certain, but by an innuendo, fo; it is, that he ſaid that 
there is no Pꝛince in England, (innuendo, Charles the P2ince of England,) every 
Duke is a P2ince, and ſo the wozds as they are here laid, are to general: And 
Walgraves Caſe is not like to this Caſe, foz there it is laid that he did ſerve ir 
— Walgrave, and ſo the wozds as they are here laid, are not adion⸗ 
able, | 

2. Dodderidge. The Action as it is bzought, well lieth: It is agreed that 
the wozds themſelves are actionable ; the wozds clearly are not enfozced by the 
— i it doth not reſt here upon the innuendo, but upon the denotation of the 
perſon, : 

If one ſaith the Parſon of Dale hath committed ſuch a Robbery, an Action up- 
on the Caſe foz theſe wozds well lieth, if he aver in his Declaration, that he was 
the Parſon of Dale when the wozds were ſpoken. ' 

This Caſe hath ben here adjudged, wozds ſpoken co a Feme-covert, (8) Thy 
Pusband hath committed ſuch a Felony, an Action lieth foz theſe wozds3 fon here 


the perſon of whom the wozds were ſpoken is ſufficiently deſcribed 3 fo _ 
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this caſe, the wo2zds themſelves ſufficiently deſign the perſon; with us here, Dukes 
and Catls are Pꝛinces in their degrees, becauſe they do wear Crowns: But when 
ſpeech is of the P2ince, by this is meant the moſt eminent, where here in England 
one [peaks generally of the Pzince, 

It is to be underſtood the eldeſt Son of the King, ſo here is a ſufficient denota⸗ 
tion of the perſon of whom the wo2ds were ſpoken, and therefoze the Action here 
is well maintainable, and ſo Judgment ought to be given foz the Plainciff, 

3. Croke agreed with him herein, that the Action well lieth: But if the per- 
ſon was to be noted by an innuendo, the Action would not then lie, but here the 
perſon by the wozds themſelves is well deſigned : If one will ſay to any of us, 
That there is no P2zince, he ought foz ſo ſaying to be p2eſently impriſoned, qui 
bene interrogat, bene docet, theſe wozds are ſcandalous, being ſuch as ſhall make 
the party ſpeaking of them, in danger of his Head and Life, & fama, tides, & occu- 
Jus, non patiuntvr ludum; here is a ſufficient denotation of the. perſon, the hear⸗ 
ſap of another is not material, the Action well lieth, and Judgment ought to be 
given foz the Plaintiff, | 

Mountague Chief Jultice agred with them herein, that theſe wozds are acion- 
able, and that they are here very well explained. 

It is true, that in an Action upon the Caſe foz wozds, 1. You ought to make the 
ſame Conſtare de perſona; 2. Verba applicare ad . perſonam 3 here in this Caſe 
both theſe are well done, when he ſaith, The Pꝛince, it cannot be intended of any 
other than the eldeſt Don of the Bing: An innuendo ſhall not ſupply defects, that 
which is doubtful it will make plain, but that which is wanting cannot be ſupplied 3 
here it is explanatozp, we are not here to underſtand moze P2inces 3 wozds ſcan⸗ 
dalous ſpoken of a Subject, ſhall be taken accozding to the rule of Law, in 
mitiori ſenſu, but when they are ſpoken of the King, oz Pꝛince, and are touching 
matter of Allegiance, they are there always to be taken in graviori ſenſu 3 here 
the woꝛds are ſcandalous, foz which the Plaintiff had juſt cauſe of Action, the Dez 


Plaintiff, 
Milward Plaintiff, againſt Maby Defendant. 


Entred Termin. Paſch. 13 Jac. B. R. 
Rot. 680. 


Na Writ of Erro; to reverſe a Judgment given in the Court of C. B. in Error. 


an Action of Zreſpaſs foz an Aſſault and Battery, where the Plaintiff declared 
of a Battery done 1 Maij, to bis damage of 401. the Defendant imparls till the 
Term following, at which time the Plainciff declares again of a Battery done 
2 Mai), in the ſame year, againſt the ſame Defendanc, and upon this Roll ic is 
not entred, (alias prout patet_) but this is as a new Declaration, and another At- 
to2ny in this, and he declares to his damage of 100 J. upon Non culp. pleaded, 
Uerdict and Judgment was given foz the Plaintiff, foz the reverſing of which 
Judgment, a Writ of Erroz was biought: The Erroz inſiſted upon, was this 
variance between the two Declarations ; and to this purpoſe a Caſe was cited in 
the time of Queen Eliz. between Warner aud Winch, in an account fog 20 |, re 
ceived: Jn the Jmparlance Roll he declared foz 18 J. and in che Plea Noll foz 
201. and foz this variance, being aſſigned foz Erroz, the Judgment was res 


verſed. 
Gg 2 It 


judgment 
he tiff, 
claration good, and ſo by the Rule of the Court, Judgment was given foz che -—hoomg 


_ . 
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Stat. of 18 
Eliʒ. cap. 14. 


Coke c pars, fo, 
37. in Biſhops 
Caſe. 


A Writ of 
Error. 


It was urged, that in the C. B. one Declaration is there befoze the Impar⸗ 
lance, and a ſecond Deliverance after the Jmparlance 3 but that theſe two do make 
but one Recod, the firſt is that upon which they p2oceed, and this is the chief Res 
cod, and it hath been here reſolved.,that if the firit Declaration be god, and the ſecond 
bad, the ſame varying from the firſt, thac the Judgment ſhall be given upon the 
firſt, which is good, and the ſecond ſhall be void, this being but a recical of the firſt 5 
and this variance in the ſecond, from the firſt, is but the default of the Clark, and 
Gall not make the firſt Declaration to be vitious, but map be amended 3 but if the 
firſt Declaration be bad, and the ſecond good, this ſhall not be amended ; foz that 
this is a material variance, and ſhall make all the pꝛoceedings to be erroneous. The 
ſecond is to be amended, and made to agree wich the firſt, but not e converſo. And 
this as it was urged, hath been the uſual courſe of the Court. 

It was further urged,that if here the ſecond Declaration which is upon the Im⸗ 
parlance Roll, ſhall be intended to be a new Declaration, then this is aided by the 
Statute of 18 Eliz. capite 14. of Jeofailes, becauſe the ſame is then without any 
Dziginal 3 but if the Declaration, upon the ſame matter doch vary from the Ozi⸗ 
inal, this is not atded. | 

Dodderidge Juſtice. If a Pan bzings an Action of Treſpals foz a Battery done 
the eighth day of May, and afterwards in another Term he declares of a Battery 
done the ninth day of May, ſhall theſe two Declarations be taken, and intended to 
be upon one and the ſame Oziginal, when they do ſo much vary, and ſeveral At- 
to2nys ? this cannot ſo be. 

Haughton Juſtice. Jn Biſhops Caſe, Coke 5 pars, fol. 37. There the variance 
was between the Mrit and the Count, and yet the ſame was taken to be a Decla⸗ 
ration upon one and the ſame Writ. | 

Croke Juſtice. The truth of the Caſe is, that all. the pzoceeding is upon the firſt 
Oziginal; and therefoze this is a variance between the Oziginal, and the ſecony 
Declaration on the Jmparlance Roll, 

Dodderidge. In the ſecond Declaration thep uſe toenter, (alias prout patet) and 
ſo by this the ſame to have reference unto the firſt Declaration, 

It was then affirmed unto the Court by Chibborne @erjeant, and George 
Croke, That in a Bill of Pziviledge, and in a Scire facias they uſe to make this 
entry, but not in the other Actions, 

Haughton. They in the C. B. do certifie both the Declarations, foz one and the 
ſame KReco2d, therefoze it cannot be otherwiſe intended, but all to be upon one and 
the lame Oꝛiginal. | 

Dodderidge. It may be that they are ſeveral Zreſpaſſes, fo2 any thing that 
appears to us to the contrary 3 and it may be, that he having miſtaken himſelf in 
the firſk Action, hath bzought this new Action. The better opinion of the Court 
ſeemed to be, that the Judgment was well given, and not erroneous. | 


Milward Plaintiff, againſt Wats Defendant. 
Entred Termin. Trin. 1 4 Jac. B. R. 
Rot. 1527. 


12 a Writ of Erro; to reverſe a Judgment given in the C. B. in an Action of 
Treſpaſs and Ejectment, The Plaintiff declared upon the Jmparlance Roll, 


2 upon a Leaſe made 21 Januarij 10 Jac. habendum a viceſimo Decembris, in 
o Je. gi the ſame year oz 4 years 3 and upon the Allue Roll, he declares upon a Leaſe made 


30 Januarij 
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30 Januarij 10 Jac. habendutn a viceſimo Decembris, in the ſame year fo four 
pears; and upon Non culp. pleaded, the Jury give a Uerdic fo2 the Plaintiff, up- 
on the later Leaſe laid to be made 30 Januarij, and Judgment given foz the Plain- 
tiff, to reverſe which Judgment, a Mrit of Erroz bzought. 

The queſtion moved, and inſiſted upon, was, whether theſe, by any intendment, 
may be taken to be one and the ſame Leaſe, oz divers. 

The Court clear of opinion, that if Erroz be alligned to reverſe a Judgment, 
which pꝛoves to be no erro2, yet if there be other errozs appearing unto the Court, 
in the Recoꝛd, the Judgment fo2 theſe Errozs is do be reverſed, 

= Uerdia was here found foz che Plaintiff, upon the later Leaſe, of the 30 
or januar. 


The Impaclance Roll is the warrant foz all; and here the Plaintiff hath decla⸗ 


red upon another Leaſe differing from that in the Imparlance Roll, 

Haughton. The point of the Acton is that, This is of one and the ſame term, 
and between one and che ſame perſon, and here the Ejectmen: in both is laid at one 
and the ſame time, but the Leaſes do vary, here the ſecond Leaſe doth vary from 
the firſt, and therefoze cannot be intended to be the ſame Leaſe. 

If upon che Imparlance Roll, the Plaintiff declares in Debt, and upon the 
Plea Roll, he declares in Treſpaſs, and the Plaintiff hath Judgment, this is a 
material variance in a Writ of Erroz to reverſe this; here the variance makes the 
Judgment erroneous, the Leaſes being laid to de upon ſeveral days. | 

. Coke 5 pars, fol. 37. in Biſhops Caſe befoze remembzed, it is no Declaration 
without an Oziginal, the ſame is not aided by the Jmparlance Roll, here the De- 
tlaration is in an Ejectibne firmæ, and becauſe the varifnce here is in the point of 
the commencement of the Leaſe, no Judgment ought to have been given, the De- 
claration not being good, varying from the Oꝛziginal. 

Dodderidge Juſtice. It may be, that he having at the firſt miſtaken the Action, 
he begins anew in the ſecond Declaration. It is good tobe well adviſed of this, if 
one declares in one term, upon a Leaſe made 21 Januarij, and in another term, 
without an Oziginal, declares upon a Leaſe made 30 Januariz, to begin from the 
20th of O ober befoze. It is fit that the courſe of the Court jn ſuch a cafe be 
known, whether to have a new Declaration, oz whether the ſecond Declaration be 
but a reviving of the firſt. In the Court of C. B. they there uſe in the ſecond De⸗ 
claration foz to enter, (alias prout patet) In every Term they are to begin all again; 
here we had a Caſe of the Biſhop of Rocheſter, upon a variance. In the firſt 
Declaration, he declared of a Leaſe made by himſelf; and in che ſecond, upon a 
— made by his Pzedekeſloz 3 and foz this variance the Judgment was re⸗ 
verted. 0 

Dodderidge & Croke of opinion that this here ought to be amended, and to 
agree with the firſt, 

Haughton doubted of this; ideo Curia adviſare vult, as touching the uſages, and 
the courſe of the Court foz this, | 

The whole Court agreed in this, that che ſecond Leaſe connot be intended to be 
the lame with the fozmer. In the firſt Caſe, it is a Leaſe pꝛeſentip, in perception 
of the p2ofits; in the ſecond, it is only a Leaſe in point of intereſt, and therefoze if 
the ſecond Declaration ſhall not be intended to be upon the n Oziginal, it is not 
then good, but variant from the ſame. 

Another Erroz was moved, (S) they deing two foynt-DTenants in the Ejectione 
firme The Jury find him culp. of a motery, and foz che other motety they find a 
kpecial Uerdic. 

The Court held this to be no Erroz. | | 

Dodderidge. Ik one declares in an Ejectione firmr, upon a Leaſe made of cer- 
tain Land, and he hath title but foza motety, the Jury are not to conclude upon rhe 
moiety, 
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Error. 
1 Rol. R. 411. 
1. Ro. Abr. 216. 


Erro. 


moiety, foz they are not to judge upon this, but the Court 5 here the Jury find him 
guilty foz a moiety, and fo2 the other moiety they find a ſpecial Uerdic ; here thep 
may conclude upon the motety, foꝛ it may be he entred into one moiety, and not into 
the other; but if he declares upon the whole, they cannot find him culp. of a 
moiety, 

The Court utterly diſallowed of this laſt Erroz ; And inclined to be of opinion 
foz aflirmante of the Judgment, but the ſame was not pzonounced, noz pet moved 
again afterwards, but it was ended between the parties. 


Elkin Plaintiff, againſt Waſte! Defendant. 


Entred Termin. Mich. 13 Jac. B. R. 
Rot. 204. 


= a Writ of Erroz to reverſe a Judgment given in an Aa ion upon the Cale, 
foz a pꝛomiſe, the Caſe was this, (S) Waſtell the Plaintiff ſhewed, that it was 
agreed between him and Elkin, That whereas Waſtell was ſeiſed of a Youſe, any 
of certain Land, that he ſhould ſurrender the ſame to the uſe of the Defendant Elkin, 
and that he was to give him foz the ſame 560 1. and that if he ſold the ſame away 
again, the Plaintiff was to have the moiety, foz which he ſhould ſell the ſame, over 
and above the 560 l. he Mewed that accozdingly he ſurrendzed to Elkin the Defen⸗ 
dant (but doth not ſhew that he was admitted) and that he ſold the ſame over to 
another, (who was admitted) foz 80 1. moze than the 560 l. The Action bꝛought 
foz the whole, foz the 560 l. the Plaintiff was barred, becauſe he had received this, 
ideo in miſericordia pro falſo clamore, and fo2 the reſidue, he recovered and had his 
Judgment; foz the reverſing of which, a Wric of Erroz was bzought, 

Divers Errozs were moved, and very much inſiſted upon. | 

1. The firſt Erro2, becauſe the Plaintiff ſhewed in his Declaration, quod ſeiſi- 
tus ſuit in dominico ut de feodo, ſecundum conſuetudinem manerij de Rameſden, of 
the Houle, & de una virgata terræ nativz, and doth not ſhew that the ſame was Cu- 
ſtomary Land, | 

The Court agred they could not intend this to be Copy-hold Land, but that he 
ought to have alledged exp2efly, that this was held by Copy, oz to have ſhewed ſome 
ſuch matter. . 

2. A ſecond Erro2,Jt is alledged, that it was agreed between them, that the Plain⸗ 
tiff ſhould ſurrender, and that the Defendant ſhould give him ſo much Pony, and 
they do not alledge a pꝛomiſe to ſurrender, 

Ig to this, It was ruled by the Court, that (agree) implies a good p20- 
miſe, 

3. A third Erroz, becauſe it is not ſhewed that the Defendant was admitted ac- 
co2ding to the ſurrender, | 

This Erroꝛ the Court allo over-ruled, becauſe the conſideration is laid to be that 
he ſhould ſurrender,and not that the other ſhould be admitted, 

4. A fourth Erroz, The conſideration is, that the Plaintiff ould ſurrender to 
the Defendant,and that the Defendant ſhould give him 560 l. and if he ſold this a⸗ 
gain foz moꝛe, that the Plaintiff ſhould have the moity of ſo much as he ſhould receive, 
moꝛe than the 560 l. the Erroz herein alledged was, becauſe foz one part of the pꝛo⸗ 
mile the Plaintiff was in miſericordia, and foz the ſecond part, the Judgment is, 
that the Plaintiff ſhall recover, and this is all but one pzomiſe,alchough it extends 


it ſelf unto divers bꝛauches, and therefoze as it was urged,the Plainciff ought either 
to 


— — 8 
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to have bien barred foz the whole, oz to have recovered, and not to have been in miſc- 
ricordia fo2 any part. 

To this anſwer was made, that this was no Erroz, fo2 that the Plaintiff here 
demanded the 560 l. upon the firſt part of che pꝛomiſe, and becauſe there were pay- 
ments made of this, and acquittances given, the Plaintiff was barred, ideo, fog 
this in miſericordia, but fo the reſidue, foz which the ſame was ſold above the 
560 l. the Plaintiff recovered, the ſame being but one pzomiſe; pet foz two ſeveral 
things, and ſo the Judgment was well given. 

Coke. It is plain, if there be but one conſideration; although divers bzanchee, 
pet the ſame is all but one p2omile; as to this, the pzeſidents are fit to be ſeen, where 
upon one pꝛomile, which conſiſts upon ſeveral bzanches, part perfozmed befoze the A- 
nion bzoughte,whether the Plaintiff ſhall be foz this in miſericordia pro falſo clamore, 
the other part of the pzomile not being perfozmed. J think he ſhall not be in miſc- 
ricordia in this Caſe. | 

Haughton Jultice. Jf this had not been here laid, co be ſuch Land as is ſurren- 
derable (S) Copy-hold Land, then there had been no confideration at all. 

Coke agreed with him herein, #15 | 

It was urged, and 3 E.3. cited foz it, that a Pan may be ſeiſed of fe-ſimple Land, 
ſecundum conſuetudinem manerij. «+ - | 

Coke. Jn conſideration that you ſhall ſarrender tome, J pzomiſe co pay you ſs 
much ik the ſurrender be made; but this is void being of Fe-ſtmple Land, and by 

this the conſideration fails, becauſe it appears not, that the ſame was Copp⸗ hold 
Land, i 

As to this Crroz, becauſe he doth not alledge an admittance. This is no Erroz 
at all, foz the party ought to ſue to be admitted, the Plaintiff hath done all which 
in him is, and all which he ought to do, fo2 he hath ſurr@dzed to the uſe of the o⸗ 

ther, and this is god, and he to give 560 l. foz this Copy-hgld, and if he ſells the 
fame away foꝛ moꝛe, then to give him alſo the moiety of the overplus, the ſurrender 
was made accozdingly, afterwards he fold this foz 80 l. moze than the 560 J. fozty 
pound of which was due to the Plaintiff, this not paid, but he ſhewed an acquittance 
foz 560 l. adjudged this to be no bar foz the 40 l. but the Plaintiff alſo demanded 
the 560 |. this ſhafl not be a bar to him, foz the other 40 l. but as to this, he 
ought to recover. And as foz this, becauſe the Defendant hathnot paid this, he is 
to be in miſericordia. 

An Dbjection was then made, that here the pꝛomiſe was not made to pay the 
40 J. but the moiety of that foꝛ which he ſhould ſell the ſame,over and above the 560 l. 
and here it is laid accozding to the pꝛomiſe to pay the moiety of $0 l. 

Coke. Mere is but one pzomile made, and if he omits one part, then Non af- 
ſumplit modo & forma, is good foꝛ this. | 

It was then urged, In conſideration of a ſurrender to be made to the ule of ano- 
ther, the party to whoſe nſe the lurrender is to be made, doth aſſume andp2omiſe ta 
pay him ſo much 3 he ought to ſhew, that this is Copy-hold Land, foz this map be 
Fee-ſimple Land, and as it was urged, it hath ben here adjudged, that Fee» 
ſimple Land may be ſurrend2ed (S) by the cuſtom. . 

Coke. It is ſufficient to ſay that he ſurrendzed Fee-fimple . Land, ſecundum 
conſuetudinem manerij generally, without chewing lpecially the cuſtom to be 
fo, _ | 

Afterwards, at another time this Caſe was moved again; and it was urged, 
that the aſſumplic here is grounded upon the ſurrender of a Copy-hold Eſtate, to pay 


fomuch Pony, and it is not ſhewed chat the Defendant woes ever admitted unto 


this Copp⸗hold Eſtate, accozding to the ſurrender, and that if he was not admitted 
he cannot ſurrender this again. 2. 

As touching the miſcricordia foz the Plaintiff, who recovered, It was urge?, 
char 
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that where the Plaintiff is barred in part of his demand, there foz this he ought to 
be in miſcricordia: And it was further urged, that if one p2omile but a releaſe of 
part, it ſhall be good foz the whole. | 

Haughton. Although it be but one pzomiſe, pet the ſame may well extend to ſe⸗ 
veral things. | ö 

Dodderidge. If it be but one p2omiſe, a releaſe will extinguiſh all. The ques 
ſtion here will be, whecher they are diſtinct pꝛomiles oz not. J take them to be two 
diſtinct p2omiles, 

1. If he ſurrender, he then aſſumes to pay him ſo much, (S) 560 1. 

2. If he ſurrenders and ſclls the ſame away to another, then he doth pꝛomiſe to 
give him the moiety of what he ſhall ſell the ſame foz,over and above the (560 1.) ſg 
that they are two ſeveral and-diſtinct pꝛomilts, the one from the other, and the re⸗ 
leaſe doth not go to the later part of the pzomiſe 3. but if onepzomilſe,then all is gone 
by the releaſe. Ik one enters into a Bond, afterwards the Dbligee doth releaſe unto 
him all Actions; afterwards he enters into another Obligation. The Dbligee 
after bzings an Action of Debt upon both the Bonds, the Defendant pleads the re- 
leaſe of all Actons, he ſhall have a Judgment upon one of the Bonds, but foz the 
other he ſhall be in miſericordia. 

Croke Juſtice agried with him herein, that they are here ſeveral and diſtin pꝛo⸗ 
miſes, and that the Plaintiff ſhall be amerced pro falſo clamore. 

Haughton. If one be bound to another by his pꝛomiſe, to do and perfozm two 
_ the party may well by wozd, free, and diſcharge him of part, and ſo co make 
this ſeveral, 

Dodderidge. If it be one entire thing, J doubt whether he may diſcharge part 
of it by his releaſe ; but here they are ſeveral and diſtin ; the releaſe of the firſt part 
here, is not any releaſe ¶ that ſum which he is to pay, being the moiety of the overs 


plus, foz which he ſhall, ſell the ſame over and above the 560 l. If a Pan ſells two 


Þozſes foz 20 l. che one of them being the Yozſe of a Stranger, the other not, but his 


24H. g. Brooks OWn, if the one be defeated he ſhall pet have an Action foz all the 20 l. foz that the 
Caſes, fol. 3. Contract is entire, as appears 24 H. 8. Brooks Caſes, fol. . placito 52. 


placito 52. 


Nota, That as touching this point, the Judges all agreed that the Judgment 
was well given, and ought to be affirmed, 

As tothe other matter befoze moved, (S) that here are two ſeveral ſurrenders 
alledged, and it is laid that the laſt Durrendz&e was admitted, but not the firſt. 

To this Haughton Juſtice ſaid, That if a Copy⸗ holder ſurrenders his Eſtate to the 
uſe of I. S. who again ſurrenders the ſame to the uſe of I. N. and the Lo2d admits 
I. N. this is good; Foz the acceptance of the ſurrender by I. S. is in Law an ad⸗ 
mittance of him, 

And ſo if a Copy- holder ſurrenders his Cate to the uſe of I. D. and the Loꝛd 
meting with him, ſaith, uch a ſurrender is made to pour uſe, to which J do a- 
cre, oz J am content therewith, and that pou ſhall be my Tenant; theſe ſayings 
{hall amount unto good admittances, and ſhall make him to be a good Copy-holder, 
without any further admittance, 

Dodderidge. If a Pan hath a reverſion, and grants this to another foz ſo much. 
And if he grant this over to another foz moze, then topay the moiety of che overplus 
which he had gained; the grant is made to him, and he grants the ſame over foꝛ 
moze 3 It J bzing my Action upon the Caſe upon the pꝛomile, J ought expꝛelly to 
ſay, That to my firſt grant, the particular Tenant did attozn, ſo here he ought to 
ſhew an admittance of him upon the firſt ſurrender, to enable him thereby co ſut⸗ 
render this over to another, the which he cannot do, if he himſelf was not admitted 
upon the firſt ſurrender made co him, oz to his uſe, and ſo this ought to be 


tewed, 
Haughten 
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Haughton. The pleading is good as it is, without ſhewing the admittance ; this 
ſhall be intended, the ſame not being the tial part of a Copp-holder, foz he 
may be a good Copy-holdgs wichout admittance, = 

Akterwards at another, time, this Caſe was moved again. . 

Haughton, It is mentioned in the Recoꝛd, that ſuch a day in March the WNit ot 
Erroꝛ was received, and afterwards in June following, a procedendo was granted 
to them to pzoceed: The Mzit of Erroz was bzought after the award of che, Court, 
hut befoze any Judgment was entred, and theretoze not well bzought ; and fo a 
procedendo to the inferioz, Court, ſed quia Neſcitur quæ damna, ideo a Mzit of 
Enquiry of damages granted, and befoze the return of this, the Wizic of Erroz 
dende and betoze any Judgement given, the matter reſting upon a Curia ad- 
viſare vult. 1:06} 34 + Wim bad 

Dodderidge. The Write, of Erroz is here Mee after the award of the 
Court, and befoze any Judgement given, and ſo the Mtit of Erroz, and the pro- 
cedendo are both of them idle,” and to no purpoſe, and it reſteth now, as if no 
Writ of Erroz had been bzought; and is like unto the,caſe in a Writ of account, 


the Writ of Erroz to be, ſi judicium inde xedditum fic 3 then to certifie the Recozd,. 


here the Court received the Wric of Erro, but it is not heed between what per⸗ 
ſons, no2 yet in what cauſe this is, ſo not good. | : 
A matter of -Difcontinuance was then urged. | 


Upon this, the Clerks of the Court being demanded, dis certifie che Court, 


that after the matter reſted upon-a Curia adviſare vult, dap was to be given to the 
Plaintiff, uſque, with a ceſſat quouſque, | | | 

Dodderidge. Here the matter is now upon a point of Diſcontinuance, whether 
it be diſcontinued, 02 not, upon the Writ of Erroz 3 there it is entred, ceſſat 
citum quouſque, without laying, uſque ad proximum terminum, o; to ſuch a time 
certain, as the. uſe is to be in this Court, ceſſat quouſque, this ſhall amount unto a 
Curia adviſare vult: It is here to be conſidered; whether there ought to be a conti- 
nuance entred to a day certain, oz not. ' 

Haughton. It is no continuance, if it be not unto a dap certain. 

Dodderidge. It is not ſaid, quouſque proximum terminum, no pet quouſque 
proximam curiam; if it had been fo, this had berg a good. continuance, but not fo 
as it is there, and therefo2e by the Rule of the Court, the Judgment was affirmed, 
notwithſtanding any of the fozmer Errozs aſſigned, which were all overruled by 
the Court, only ſome doubt was conceived, upon the point moved of the diſconti- 


nuance, wherein only the Court was not fully ſatisfied, bur pet agzeed the Judge- Joignent af- 
rmed. 


ment to be well given, 


Abbots Plaintiff, againſt Johnſon 
Detendant. 


N an Action of Debt upon an Dbligation, the Caſe was this: the Plaintiff was 
bound in a Fond, as @urety with the Defendant, foz payment of mony upon 
a dap to come, and had a Counter-Bond from the Dekendant foz ſaving of him 
harmleſs; the Defendant paid not the mony at the day; upon this his default, the 
Plaintiff bzought his Aa ion upon his Counter-Eond: To this the Defendant 
pleads non damnificatus, the Plaintiff replies, and ſheweth all this matter; and 
that he requeſted the Defendant to pay this mony, which he did not do; unde upon 
this, the Defendant demurs in Lam. 3 
The ſole point inſtüed upon, was, W „ non-payment of the mony 
at 


Debt. 


th 
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. Pe 
dt the bp by the Oekenvent, be n Pieſens kozfelture of tür Counter Loud, oz not, 


26 H. 8. f. 3. b. 
C. 
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without any other damaßze hapning'thetebÞ unte the Pizintifl. 

It was urged fo the Defendant, thut cis is u ok the Counter⸗Fonn, 
becauſe he is not ag et auy ways damiified by realen of chis vefsult, ns pyoteſs 
being ſred out again Km, 18 E. 4 fol: #7, 28. thig matter there debate; where 
the convicion of the Bond was foz ſuving of him dermleſs, being bound fox- the 
other; the Defendant” there pleaded, Quod non fuis dümmnifcatus ) the Plaintitf 
ther? ther we d, that a pratut was affirmed again hem, ſs that he durſt not go out of 
his Bdufe about hrs buſineſs, aud to by this he was damniſſed. 

It is there urged by Choke, chat this is no f62feiture; till the Sheriff hath ar⸗ 
reſten him, foz though a Capias be out agatuſt him, peradventure che Sheriff will 
not take him, noz execute his Mzit, and then no fozfeiture, 


. 


It was nreed therefoze; that he ought in facto, to hew ſome particular matter 
of damiltficdtion. & 4, xp! 450 n 

Ou the other nde it is there urged by Littleton, that he had notite of the Capias, 
and that cherefoze he ohgf6 to peat in peffon, o de utlage, and ſo came to Lon- 
don, Yetafned an 175 and by this bdamwifſen. 

2 Erg sol. 15: The Eihpttion df the Bons thive was, chat the Delendent, or 


his own coſts, ould warrant and defend to che Plaintiff certain Land foz twelvg 
years, of which he had enfeoffed the Plafnfiff ; aud this again ald perſons; if 
oufted-by a ftranger; the Fond föp ketten by the word defend; 46 H. N fol. 3. b. 
18 Ef: 5. f. 328, and 2 . 4. k. 9. a. b. td this piltpoſe, 4 H. 7. , 12. Brook. tit. 
Cod 757 placito 128,129. 40 E. 3. fol. 20i he is to ſhew how he ſaved him 


it 
* Cok 5 pars, fol. 2. in Broughtons Caſe, there is a particuler Damnification 

wer the Plaiiiciff himſelf poying the mony 3 bur it was urged, that the non- 
papmeht of the mony at the day, is no p2eſentt bzeach no} foxfetrure.. - 

Fol che Plaififilf' ie Bs urged, that this non-payment at the dap, is a pzeſenc 
foꝛfeiture of the counter-bond: That the Demurrer here is not good; the Delen⸗ 
dant pleads Non darnniticatus, the Plaintiff ſets fozth a requeſt 'by him mane to the 
Defendant, to pay the mony, the which de dip not pay 3 all this ſhewed by the 
Plaintiff, and to this the Tefentant demurs in Law, 

8 urged, that this non - payment at the day, is a pꝛeſent fo:feiture of the 
connter-bond, and that foz theſe reaſons, (S.) | 

1. The Plea of Non damnifcatus, implies in it a ſaving harmleſs, and he eught 
to have che wed how he ſaved him harmleſs, 

2. The Condition by this non-papment is bꝛoken, becauſe there is a pꝛeſent 
penalty by this given, and a loſs hereby incurred on the Surety. 

Like unto the Caſe in Littleton, in his Chapter of Conditions, where the con⸗ 
dition is to make a Feoffment, and befoze this perfozmed, he takes a Mile, oz doth 
acknowledge a Statute, this is a pzeſenc bzeach, becauſe a pꝛeſent loſs and charge; 
this is the reaſon of the Warrantia Chartæ, which map be ſued befoze queſtioned, 
as appears by Fitz. Nat. Brev. quia timet implacitari. 

Haughton Juſtice, A Damnification will not be by a bare fear. 

Dodderidge Juſtice. This matter is very well dedared, in 18 E. 4. fol. 27, 25 
befoze remembzed: And ſo without any further debate, this Caſe was ads 
fourned, 

Afterwards, (S.) Termin. Hillar. 14 Jac. B R. this Caſe was moved again, 
and the Book of 18 E. 4. and Broughtons Caſe, Coke 5 pars, wete cited. 

Tbe Court agreed herein, that the condition being to ſave the Plaintiff harmleſs, 
the which the Defendant here hath not done, by his failer of payment at the dap, by 
the which he hath put the Plaintiff in danger to be Arrefted, which is a vamnifica- 


tion unto him, and ſo confequently a pꝛeſent bzeach of the Condition, _—_ — 
| | eicur 


A 


4 FIT) yu 
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feicure of the Counter⸗Bond, and that by reaſon of the Defendants non-payment 
of the mony at the day, the Plaintiff had juſt cauſe of Action upon his Counters 54 
Bond, that the Action was well bzought, the Defendants demurrer not god; and Judgment for 
ſo by the Rule of che Court, Judgement was given, and ſo entred foz the dhe Plainaf, 
Plaintiff, per Cariam. 
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Porter Plaintiff againſt Chapman 
Defendant. 2 


N a Wiit ok Erro: to reverſe a Judgement given in London, in an Aion up⸗ a wrir of Er- 
on the Caſe upon an Aſſumpſit: The Erroz aligned was, becauſe two ſeveral ror. 
Aſſumplits were laid, the one void, the other good; a Uerdic foz che Plaintif, 
and entire damages given by the Jury. , | | 
The Court agreed this to be a clear Erroz, and foz this Erroz, by the Rule of the Jadgment re- 
Court Judgement was reverſed. verſed per ce. 


ian. 


Beresford Plaintiff againſt Gooderidge 
Defendant. 


1 an Action upon the Caſe againſt the Defendant, as Executoz, upon a pꝛomiſe an Action 2 
made by the Teſtatoz foz a Parriage Poztion 3 upon Non aſſumplit pleaded, a galnſt an Exe- 
Uerdict was found foz the Plaintiff, oe 
It was moved in arreſt of Judgement, that this Action lieth not againſt the Ex- Cro. Jag 4 4 
ecutoz, foz this Allumplit of his Teſtatoz, foz this matter Patrimonial che Exe⸗ 1 Ro. Abr. 14. 
cutoz ſhall not be charged with this at the Common Law, if it were not by Deed ; 461. 468. 593- 
and to this purpoſe was cited 45 K. 3. fol. 24. and that upon this difference: It , K. 3 fa. 
one doth pzomiſe another to give him ſo much, if he doth marry ſuch a one, oz if he 
doth marry his daughter, fo2 this he ſhall ſug at the Common Law, and his Exe- 
cutozs ſhall be liable foz this after his death; otherwiſe it is where he aſſumes to 
give ſo much with his Daughter in Marriage, foz this Suit ſhall be in the Spiritual 
Court, (S) in Court Chziſtian, and not at the Common Raw, and the Executoz foz 
this is not there to be charged. 
And upon this difference are theſe Books, (S.) Fitz. Nat. Brev, tit. Prohibition, itz. Nat B- 
f. 44. A. and fol. 50. 5. in Conſultation 14 E. 4. fol. 6. b. 15 E. 4. f. 32. 17 E. 4. £4. tit. Prohition 
19 E. 4. fol. 10. Plowdens Commentaries, fot. 305. in Sharington & Pledals Caſe, 44. A. title 
buc of 22 E. 3. Lib. Affiſar. placito 70. Fitz. tit. Prohibition, placito 2. Brook tit. Debt, Conutrarion., 
placito 134. & Brook tit. Juriſdiction, placito 63. 20 E. 4. fol. 3. b. 36 & 37 Hl. 8. 2 — 
er, fol. 59. Latimers Cale, 45 E. z. fol. 24. placito 30. Fitz. tit. Juri idiction, pl. 15. 
& tit. Executors placito 40. In Debt he counted, how that a Covenant was had 
between him and the Defendant, chat if he did take to Wife the Daughter of the 
Defendanc,cthat then he would be bound to him in 100 l. he ſhewed how that he had 
taken her to Wife ; exception there taken, becauſe this debt was demanded upon a 
Covenant, touching Patrimony, the which ought to be tried in Court Chziſtian, 
+ by the Statute of Articuli Cleri 3 but becauſe he demanded the Debt upon a Deed, by 
foxce of which it became in Law to be a Covenant, it was therefoze ruled main⸗ 
tainable; otherwiſe if without deed, | | 
A Pzefident was cited in this Court, between Sanders and Eſtarby, in an Aion . .. 1 
upon the Caſe againſt the Exetutoz, upon the pꝛomile of a Teftatoz foz a Parriage c 
Poxcion, which was Mich. 13 Jac. R R. cutred r Trin. 13 Jac. B. R. — 
2 Alt 
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after a Judgment here given foz the Plaintiff, a Writ of Erroz was bꝛought in the 
Trchequer Chamber, and the ſame matter there alledged foz Erro2, as is now here 
moved in Arreſt of Judgement; another Caſe was allo eited to be in the Exeche⸗ 
Hur ban Plain- Juer between Hurban Plaintiff againſt 'Elyot Defendant; where the pꝛomile by 
tiff againſt E- the Teſtatoz was, that in conſideration that he married his Kinſwoman,he-pzomiſett 
Hot. to give him ſo much; it was held in the Exchequer, that the Executoz was not to 
be charged with this pꝛomiſe of the Teſtatoz, to pay the 60 1; pzomiſed, and 10 l. 

quarterly, in maritagium. 14 N 

Foz the Plaintiff it. was urged by Coventry, that the Action well lpeth egainſt 
the Executo2, and as to the Pꝛeſideuts cited of Sanders and Eſtarbyes Caſe, that 
was here adjudged againſt the Executoz. A Urit of Erroz was bꝛougbt upon this 
Judgement, but there was no reverſal of it; Only a Certificate of the Clerks 
was ſhewed, that the opinion of the Judges in the Exchequer Chamber, was con- 
trary to the Judgment here given; but the ſame Judgment was not reverſed, And 
as to the otyer Caſe cited of Elyot, this was differing from the Caſe here now in 

47 H.6, queſtion 3 in 37 H.6, one there ſaid, marry ſuch a maid, and J will give you ſo much; 
Debt lieth fo2 this. 

As to the exception taken, becauſe in the Declaration, no Notice appears to be 
given of the marriage; to this it was anſwered, that this is not of neceſſity to be 
given; and ſo the difference will be between ſuch a contract, which is made a Debt 
and a meer collateral pzomiſe, there if he ſuffer the dap to paſs, he ſhall loſe it, 
otherwiſe, where it is in Caſe of ſuchaa contract as makes a Debt, though he ſuffers 
the day to paſs, pet the Debt and duty here always remains, until the ſame be 
diſcharged by payment; ſo where a pꝛomiſe doth amount to make a Debt (as in this 
Caſe it doth) no notice is to be given, as it hath bed adjudgedz otherwiſe where 
it is foz a collateral thing, 
| Haughton Juſtice. J do doubt, whether an Action upon the Cale, lieth againſt the 

abe g peri f Executoz, upon the Aſſumpſit of the Teſtatoz, foz a thing oz contract which makes 
89. 3 not a Debt, upon Coke 9 pars fol. 89. 90, 91. Pinchons Cale. 

Dodderidge Juſtice. Mithin theſe thzee years, in this Court, there was here 
the like Acion bzought, upon payment to be made at the marriage day, and 
overthzown fo2 default of notice given of the marriage dap. Ik a man be bound 
to pay to another ſo much mony at the marriage dap of J. S. he ought to give no- 
tice to him of this, 

The Court were clear of opinion, that here in this Caſe, notice ought to have 
been given of the Parriage-day, which was not done acco2dingly, and therefoze 
the Court conceived this to be a good cauſe to arreſt the Judgment, But pet 
they would not over-rule this, but gave directions to ſearch fo P2eſivents in this 
Cale. | 

As touching the other matter. The Court was cle&r of opinion, that this 
action, as it is here bzcught, well lyeth againſt the Executoz, upon the Aſſumpſit 
of the Teſtatoz. 5 

This Caſe was afterwards moved again. And as to the point of notice, It was 
urged, that no notice is requiſite to be given of the marriage, though part of the 
mony pzomiled, was to be paid upon the Parriage day, foz that this pzomile makes 
this to be a good and a true Debt, the which fill hath continuance, until it be 
paid. : 

Trin: 44 Eliz. And accozding to this, It was here adjudged, Trin. 44 Eliz. B. R. Rot. 235, be⸗ 

B.R. &c. tween Hodges and Wareley, That in caſe where the matter demanded, is become to 
be a Debt, there no notice is to be given, 

= 7 Jac. And Trinit. 7 Jac. B. R. Rot. 795. betw&n Brendly and Cobbe, the ſame 

* Caſe in effec, and Judgment there given in an Action upon the Caſe; upon ſuch a 


Pꝛomiſe, without any notice given, Foz this was held not to be requiſite, 8 
e 
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Debt. In Hodges Caſe, there he aſſumed upon the Parriage of his Binſwoman, 
to pay unto him lo much at the day of che Parriage, at the day he bzought his 
Action without giving him any notice of the Marriage. 

Judgment was here given foz the Plaintiff, | 

Upon this a Wzic of Erroz was bzought in * Ercheguer Chamber; and the 
Judgment was there affirmed. 

The other P2eſident of. Brendleys Caſe, - ac. there alſo this point of Notice 
was queſtioned, and moved here in Arreſt of udgment, becauſe no Norice was 

iven. 
f As touching Hotice to be given in ſuch Cales, there will be a difference ( as it 
was urged ) where a collateral thing is to-be done upon a Parriage⸗ dap, there no⸗ 
tice ought to be given of it. Fut where the thing then to be perfozmed is a due 
debt tothe party who doth not demand this, yet notwithſtanding this remains a 
good debt to him, and foz refuſal to pay. this he map after have his Action, and in 
this Caſe no notice is requiſite to be given. 

Haughton, The P2efidencs here ſhewed, are the one of them upon payment to 
be at the day of Parriage 3 the ſecond to be upon payment after Parriage,. aud no 
notice given. Jam of opinion, that in this caſe, Judgment ought to be given m 
the Plaintiff, and that the want of notice given, is not material. 

But in Caſe of a Bond foz payment of many at the day of Parriage. It is to be 
conſidered, Whether notice be there requiſite, to be given of the day of Par- 
tiage. 

Afterwards, at another time this Caſe was moved, and urged foz the Defen- 
bant, that this Action lyeth not againſt the Executoz; upon the Aſſumpfic of the 
Teſtatoz, being foz a thing which was impoſſible foz the Teſtatoz himſelf to per⸗ 
kfoꝛm, this being fo2 Marriage⸗monp, to be paid upon pꝛomiſe after his death; here 
it is not debitum againſt the Teſtatoz, and therefoze his Executoz ſhall not be 
charged with it; to this it was anſwered 3 that in 36 & 37 El. Judgment was 
here given in ſuch a Caſe, befoze Slades Caſe now reſolved. Coke 4 pars t. 92. That 
an Acton lieth againſt the Teſtatoz; and againſt him likewiſe upon an. indebitatus 
aſſumpſit; here it is not, as it hath bien urged, to pay after his death; but this is to 
be paid, tempore mortis. 

Crook Juſtice. The Executoz here is chargeable wich this, &c. 

There is a difference between a Charge, which chargeth the heir, and which 
thargeth the Executoꝛ. If the Teſtatoz upon a good conſideration makes a pzomiſe 
2 pay ſuch a ſum, one year after his death his Executoz ſhall be charged wich 
this. 

The Court agreed, that the Action here well lyeth againf the Defendant being 


an Executoz fo2 this Aſſumpiit of his Ceſtatoz, and that no notice is here requiſite Judęwent ©; 
to be given of the Parriage, and therefoze by the Rule of the Court Judgment was che Plainiiff 


given, and ſo entrev foz the Plaintiff. 


Rawlinſon Plaintiff againſt Greeves 
Defendant. 


per Curiam. 


N an Action of Treſpaſs, The Caſe was this, (8. A Copp⸗bolder did _ſurren- Treſpaſs, 


der his Copy-hold eſtate to the file of another, The which Surrender was pꝛe⸗ 
ſented at the next Court held foz the Ganz, and fouud by the Pomege, and he co 
whoſe uſe the Surrender was made, was there in Court accepted of by the Stew⸗ 
ard, and a Copy by him granted unto him; afcerwarys he to whoſe uſe this Þur- 
render was made, lurrenders the lame again to che uſe ek another, who was pꝛe⸗ 
ſented 
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12 Eliz. Dyer 


f. 292, 
Coke 4 pars, admittance, that here there ought to be an actual admittance of the Kozd of the Te⸗ 


f. 21. &c. 


46 E. 3. Kc. 


Coke 5 pars, 


f. 15, &c. 


ſented, and a Copy granted unto him, and he accepted of it as a Copy-hold Tenant, 
by the Loꝛd. 

: The Queſtions inſiſted upon were 1. whether he ould be, by this which is done 
in Court by the Steward, and by the Copy granted unto him, a perfect and com⸗ 
pleat Copy-holder, without any other ac to be done unto him. 

And 2, When he ſurrenders again to the uſe of another, which Surrender is 
alſo pzeſented in Court, and a Copy granted unto him, and he accepted of foz a Co⸗ 
py-hold Tenant by the Lozd, whether this be not an aſſent in Law by the Lozd 
to the firſt Surrender, aud ſo to make that party to whole uſe the firſt Surrender 
was made, and pzeſented, to be a good Copy-holder, ſo by this enabled to make the 
ſecond Surrender. a 

It was urged, That by all this which was thus done upon the firſt Surrender, 
by the pꝛelentment in Court, by the Bomage, and by the Copy granted to him by 
the Steward, he was not pet a good and compleat Copy-holder, without ſome other 
act to be done; a further act being requiſite to be done by the Lozd, to give per- 
fegion unto this Surrender, and to make him a perfect Copy-holder, aud this is, 
fo the Lo2d to admit him; and the entry is, cepit de Domino, oz Cui Dominus dat 
ſeilinam 3 but as it was urged, a bare ſarrender, and a pzeſentment only of this 
ſhall not amount unto an admittance ; foz that the conſent of the Lozd is requiſite 
and that of neceſſity, and befoze'admirtance of the Lozd, he cannot be a compleat 
Copy-holder. 

It was further urged, that this acceptance of the Steward, ſhall not amount to 
make a good admittance ot him, as a Copy-holder, and that until he be admitted, 
the Land remains in the firſt Copy-holder, who ſurrendzed the ſame; and foz this 
was cited, 12 Eliz. Dyer fol. 292. and Coke 4 pars fol. 21, 22. Browns Caſe, and 
fol. 23. Pennyſathers Caſe, touching a poſſeiſio fratris of a Copp⸗ hold eſtate, befoze 


nant, to whoſe uſe the ſurrender was made, befoze which he cannot be a perfect 
Copy⸗ holder; foz when a Copy-holder ſurrenders to the uſe of another, befoze ads 
mittance of the Lozd, the Copy-hold Land remains in him who ſurrendzed, and 
not in the Lo2d, he being uſed but as an Inſtrument, foz the conveying of this to 
another, and not to take any thing hereby unto himſelf, | 

Againſt this it was alledged, that this Surrender here is duly made, and that ac- 
co2ding to the courſe, and this is afterwards pꝛeſented by the homage, and accepted 
of by the Steward, and a Copy granted unto him, by which, the Copy of him who 


 firff did ſurrender (S.) the fozce of this is quite gone. 


It was further urged, that he to whoſe uſe this Surrender was made, did after- 
wards ſurrender to the uſe of another, which Surrender was pzeſented, and a Copy 


to him granted, and he accepted of by the Lozd, as a Copy-hdld Tenant; this 


was urged to be a plain aſſent in Law by the Lozd to the firſt Surrender, and to 
pꝛove this was cited, 46 E. 3. Fitz. title Forfeiture placito 18. and Coke 5 pars fol. 
15. a. in Newcomen & Hodges Caſe there remembzed, where a Parſon doth leaſe 
his Rectozie unto his Patron foz 50 years, who aſſigns this over; Reſolved, 
that in this grant is included as well a Confirmation of the firſt grant, as a grant 
of this over, And ſo here this admittance of him to whom the ſecond Surrender 
was made by the Lozd, is an aſſent alſo by him unto the firſt Surrender; here the 
entry is compertum eſt per Curiam, that ſuch a thing was done, (S.) that ſuch a 
Surrender to the uſe of another was made, and this pzeſented by the homage, per 
Homagiuin, but no expꝛeſs aſſent of the L od; no fuch entry of cepit de domino 
nec admiſſus eſt inde tenens, nec dat ſeiſmam, nothing meze found, but a bare pꝛe⸗ 
ſentment of the Surrender, whether the ſubſequent Ac of the Lozd upon the le⸗ 
cond Durrender ſhall not in Judgement of Law be an allent by him unto the 


firſt Surrender. 
Haughton 
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2 — be not entred, this will trench far in the Caſe. It is here found, non aliter 
ad miſius. 235 * i iy | r. * 
Dodderidge Juſtice. If the-Lozp will accept. of this ſurrender, if this @urs 
render be in Caurt, without all queſtion this-is god. But here the fame was extra 
Guriam, but pʒelented in Curia, the Lozd hath the ſame power out of Court, as he 
1 here it —— Seneſchallum. 5 . 
Haughton. Af a Copy- holder ders to the uſe of another, and this is pze- 
ſented in Court, Me to whoſe uſe the Surrender was made, ſurrenders ta another, 
who is admitted by the Lozd 3 afterwards the firſt ſurrenderer ſurrenders to another, 
whether any thing doth paſs by this 2 the fir® Surrender here, to the nf ol 
another, mas made ont of Court, and this pꝛeſented in Court (S.) at the next 
Court, whether the Coyy⸗ holder be ouſted by this, oz not: Whether. upon this 
Surrender ſd pzeſenced in Court, with:a Compertum eſt, without. any atber an- 
mittance, wher her this ſhall he god ta make this ſecend Burrenden god, oz if any 
adm ittance of the firſt, accozding to the firſt Surrender, be here in Law, oz in facto, 
Il not, whether he which made the firſt Surtender, may have the Copy- hold Eſtate 
again after his Surrender. 3M03:0@ 31d „ iS rn tie 
It was urged, that he ould have his Cayp⸗ bold eface again, Foz that this is 
but as a rememinance, oz & pzeparation, foz an admittanct, wich ought to be fub- 
ſequent, and in facto. alerts | 1 
It was further urged alfo, that the aſſeſſing of a Fine upon him, is us adwit- 
, tance, But if the Steward accepts a Fine of him, ſo aſſeſſed, as of a Copy: holder, 
this is a good admittance of him. And as touching admiccances of Copp-holders, It 
was urged, that there will be a difference berween adwittances of the Steward, 
and of che Lozd himſelf, which may be by an implyed, am: but of the Bie ward, 
this ought always to be by an expzeſs Ad. Alle an admittance by the Load of a 
r. may be done out of Court, but by the Steward, this ought co be in 
ure, 2 | | | | 
It was alſo urged, that befoze admittance, accozding to the Surrender, the 
Eſtate in the interim, remains in him who made the @urrender, but by the ad⸗ 
mitance, to be transferred over to the other, and not to be revoked, oz counters 
manded. | | T3. 7 |» 5. 
To make good the firſt Surrender, Jt was urged, f hat here it is not only found 
to be with a Compertum eit, but allo that he accepted of him, ut tenens, and a 
ſpetial entry in Court made of this, an entrp in the Roll, and a Roll chere made 
of ic, and that by vertue of this Durrender, the ſaid Copy-hold Eſtate hath been 
quiecly enjoyed ever ſince, 40 Eliz. and the reaſon that no other admictance was of 
him, was becauſe he did not agree foz the Fine, to the Lozd, who is but as an 
Inſtrument co convey this to the other, who when he is in, and admitted, is in 
only by and from him who firſt ſurrendzed , gad now in this caſe, after 18 Years 
quiet pofleſſion, the Petr of the party wha fir® did Durrender, would avoid this 
- ſo made by his Father, and that foz default of this admütauct of 
Haughton. -: Yere the Steward hach delivered 10 him a Copy of che Court Roll, 
but no admittance was of him; the paint here is, wherher this P2eſenement of 
the Surrender, of it ſelf hath abſolutely taken away the Jntere@ of him who made 
this Sur render. If che Lo2d hath afſencep-anis it, chen without all queſtion, this 
Jutereſt of the firſt Copp-holder, who thus ſüxrendzed, had bien perpecually 
taken awap from him; here he to whom che fix Hurrender was made, ſurrey 
this to another, and the Lozd admits him, accozdingtothis Surrender; Whether 
this admittance of him, by Judgment of Law, Wall be ſaid firſt to be an ad⸗ 


mittance of the ſecond Surrenver, accozding co the firſt Durrender, thereby co 
give 


* Haughton Juſtice; If this fuſt Surrender be p2eſented, anda fine paid/byibim.. 
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give Him power, and ſo to enable him to make che ſetond Surrender; ok this 
doubt. | dd vs 1. 221 N 
| Dodderidge. If this Surrender had been made unto the Lozd himſelf, the Caſe 
har bien then the ſtronger, but here the lame was to the Ste ward, who made the 
Entry of it, the Entry ought to be (S) dat domino pro fine, & admiſſus eſt, and he 
dught to have ſeiſin of the L od. Plowdens Commentarits, the fecond part; Hare 
& Bickleys Cale, Jnduction to a Benefice, reſembled to an admilliaa ot a Copy⸗ 
holder: And ſo wichout further debate at this time, this Caſe was udieurned to a 
further time. | — 5 r : 
Afrerwards (8) Termin. Hillar, 14 Jac. B. R. this Caſe was moved again, any 
urged, foz the making good the fitſt Surcender, that che Steward may admit. 


marter moved That the Eſtate pallech from him, who made the Surrender, and nothing doth 


again, 


paſs from the Steward, oz from the L od: That che aſſent of che Lozd makes an 
admittance,” which ought to be accozding to the Eſtate transferred. That the at⸗ 
ceptance ek the ſecond Surrender, and the admittance of the party upon it by the 
L.o2d, implyes (as it was urged ) an aſſent to the firſt Surrender, and that after the 
firſt Surrender, the Copy-holder cannot ſurrender to another, the Eſtate being pal⸗ 
ſed from him by the firſt Surrender. 127% | 
' Dodderidge. A Cdpy-holder ſurrenders his Copp⸗hold Cate, befoze admit- 
tauce a Treſpas is done upon the Land, the firſt Copy-holder, who made che 
Surrender, ſhall puniſh this Treſpaſs, | | 
Haughton agreed with him herein; that he ſhall not puniſh the Treſpaſs, if he 
Kill continues the polleſſion, F* 
Mountague Chief Juſtice, A Copp⸗ holder ſurrenders to the uſe of another, and 
his Heirs; the Steward admits him, and this to him and to the Peirs of his body, 
Notwithſtanding this admittance, pet the Eſtate ſhall be unto him, accozdiug to the 
Surrender, to him, and to his Yeirs. It a Treſpaſs be done upon the Land, after 
the Surrender, and beſoze admittance, he which made the Surrender, ſhall not have 
an Action cf Treſpaſs, foz this Treſpaſs, foz by the Surrender, all his intereſt is 
by htm given away from him, 1 1 5 
Dodderidge. A Surrender of a Copp⸗ hold Eſtate, is compared to an Induction 
to/a Benefice, befoze Induction no poſſeſſion, and ſo befoze admittance no poſleſſian ; 
pays a Fine, & fecit domino fidelitatem. No poſſeſſion is altered befoze an ad- 
mittance 3 as touching the aCent of the Lozd. - If a man grants a reverſion to one, 
who befoze attoznment grants this over to another, the tenant attozns to the ſecony 
Gzante 3 this is not good, otherwiſe where it is by fine, the aſſent ought to be as 
the Surrender is, and in the lame manner, and this pꝛoves, that befoze this, he had 
no lawful Eſtate in him, by the firſt Surrender. : 
The Court agreed in this, that he to whom, oz to whoſe uſe the firſt Surrender 
was made hath no Cſtate at all in him befoze admittance, 
Dodderidge. The queſtion is, what Intereſt, he which made the Surrender, had 
— the interim, befoze admittance, and whether he may transkerre this over to anos 
ther, oz not. 28 | | 
Mountague. - Though nothing be in the party, to whoſe uſe the Surrender was. 
made, befoze his admittante, pet by the ſurrender, the whole Eſtate is out of him 
who made the Surrender, and by this his Surrender is paſſedaway from him. 
Ando the Court doubting of this Cale, and differing ſomewhat in opinion, they 
demanded ſight of the Kooks of the Pleadings, and ſo this reſting upon a Curia 


Ended by a- adviſare vult, the ſame was adfozned to a further time, Eut the ſame was not 


gteement. 


moved again, but ended between the parties by mediation of friends. 


Harding 
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Harding and others Plaintiffs, againſt Goſeling 
Detendanr. 


N a Pꝛohibition to tay pꝛocedings in the Spiritual Court, upon a Suit there A Prohibition. 
foz Tithes; the Caſe was, That Goſnel libelled there Mainſt them, foz a Kol. K. 415. 
modus decimandi, being not paid, - —_ 
The Plaintiffs ſuggeſted another modus decimandi, which ſuggeſtion they refuſed ; Ro. Abr. 28 3, 
to receive; upon this a Þ2ohibitton pꝛaped. 284, 293,301, 
Dodderidge Juſtice» The modus decimandi, is as well due to the Parſon, 395» 307. 
as Tithe is at che Common Law, and if che Parſon do libel in the Spiritual 
Court foz a modus decimandi, (as he may do.) and another modus is there ſug- 
geſted, and this refuſed,they map there cry and determine this matter touching this 
modus, and no cauſe to grant a Pzohibiton foz this refuſal ; But if they do there 
refuſe the ſuggeſtion fo2 the modus npon this ground, becauſe their Law and our 
Law do differ in the point of-pzof ;-as foz default of two Witneſſes, one being 
allowable in our Law, but not with them: In this Caſe a Pzohibition is to be 
granted, but otherwiſe they may there as well cry the modus decimandi, as the 
tight of Tithes. | 4 | 
But if a Parſon do libel there foz Tithes in kind, and a modus is ſuggeſted, and 
there pleaded, the which they refuſe to allow, upon this refuſal a Pꝛohibition is to 
be granted: But otherwife it is where the Libel is as in this Caſe foz the modus, 
which they may well try, and cherefoze no cauſe to grant a Pzohibition. - 
Haughton Juſtice. In this Caſe a Pzohibition ought to be granted, otherwiſe 
in ſuch Caſes, upon every ſmall difference alledged in the modus, they may try and 
determine the validity of every modus decimandi, which they cannot do by the 
Law; they are not to be ſuffered by our Law to try a modus decimandi there, but 
they ought to be pzohibited; andtherefoze they gs try this modus, which 
is determinable by our Law, and not by them in the Spiritual Court, a Pzohibicion 
zught to be granted. | | * 
Dodderidge. No Pꝛohibition is in this Caſe to be granted, foz there they may 
well cry and determine this modus by their Law: The Libel being there oziginally 
fo} the modus 3 but if there be a difference in their pꝛoce dings, between their Law 
and our Law, as touching the pzobate of this modus, if pzoved by one Witneſs, 
the lame is good by our Law, but not ſo with them without two Wieneſles 3 if this 
be the ground of che refuſal of the ſuggeſtion, then a Pꝛohibition is to be granted, 
and therefoze this is fit to be examined whether it reſts upon this point, oz not; and 
if it do ſo, then a P2ohibicion is to be granted, but not otherwiſe 3 if they only 
pꝛocted there to try the modus, foz which the Libel was, by pzoof this may well be 
there examined by them. 
Croke Juſtice, at this time delivered no oplulon at all in this Caſe, 
By the rule of the Court, this matter was referred to a Clark of the Court, truly 
td examine the difference between them in the Spiritual Court, upon the Libel there, 
and to certifie the Court of this, and ſo this Caſe was adjourned co a further 
time. 


Afcerwards this Caſe bemg moved again, | 
Dodderidge. I there be.a modus decimandi between the Parſon and the 
Pariſhioners, and he livels in the Spiritual Court co have Tithe in kind, and the 
modus is ſuggeſted, they are in this caſe to be pzohibited ; but if he libels chere fog 
the modus, to have this paid unto him, (as he may do) and the other party doth lug- 
geſt that he ought co have another kind of modus, but not that fo? an l. 
At etfey; 
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Libel! for 
Tithes, &c. 


belled, here the truth of this matter ſhall be tried there; but if the difference be- 
tween them, be touching the matter of pzcof of this modus, and wherein their Law 
and ours do difſer in the manner of the pzoof by Witneſſes, in this Cafe they are 
to be p20hibited ; and ſo is 1 R. 3. and 10 H. 7. 

Alſo if a Parſon do libel there fo2'a*modus, whereas in verity there was no 
modus, but only a Compoſition of late time between the Parſon and the Pariſhs 
oners to pay ſo much yearly foꝛ Tithes, and not otherwiſe : Jn this Caſe, becauſe 
that our Law and their Law do differ in the point of p2eſcription, with them ten 
years continuance, being a good pzeſcription, but not ſo by our Law, in this Cafe 
they are to be pꝛohibited. | 

Haughton. A modus decimandi is p2operly to be tryed and determined by the 
Common Law, and not by them in the Spiritual Court, foz that their Law and our 
I aw do differ in many things, as in point of p2of of a modus, and in the point of 
Pꝛeſcription. | 

Croke. A ſpecial modus being there 1ibelled foz, is there to be tryed; but if 
they differ there in a tempozal matter, they are then there to be pꝛohibited, this being 
triable by the Common Law, . 4 

Dodderidge. If they do there refuſe to allow of the pzof, allowable by our 
Law; and wherein they differ from us, they are then to be pzohibited not to ſue foz 
Cit hes there : And where there is a modus, if thep refuſe to pay this, the Parſon 
may ſue there foz this modus, and this is to be tryed bp them; but if in ſucha Caſe 
where there is a modus, if the Parſon will libel to have his Tithe in kind, and the 
other ſhews there this modus, which they will not allow of, they are here to be pzo- 
hibited, and this ſhall be tryed by our Law, - | N 

Haughton. There is a Cuſtom laid in the ſuggeſtion, this they ought to hit 
right in all che particulars;bz elſe they will fail; this was in a Caſe of Fiſhing, Tithe⸗ 
Fiſh being libelled foz, oz the modus fo the ſame ; The Parſon to have Tithe of 
the clear gain made thereby; if they allow 500 1. ſoz the charges of che Uoyage 
oz Fiſhing, befoze any Tithe to be paid, by this they will make the Tit hes of the 
Parlon to be little oz nothing. | 

The Court declares that they would ſee che ſuggeſtion, and therefoze by the 
rule ot the Court they wore to make their ſuggeſtion, and to ſhew the ſame to che 
Court, as they would ſtand unto it; and in the mean time the Suit in the Spiritual 
Court to be ſtayed, 


Nota, That 16 die Novembris, Termin. Mich. 14 Jac. Sir Edward Coke Chief 
Juſtice de B.R. was removed from his place, and 18 Novembris, Sir Henry Mountague 
the Kings Serjeant and Recozder of London, was ſwozn Chief Juſtice of the Kings 
Bench in his place. 


Foſſe Plaintiff, againſt Parker and others 
Detcndants. 


PLibel in the Spiritual Court, foz the Tithe of Neck-wool of $00 Yher p 

whichthe Defendants had cut,and converted the ſame to their pzoper uſe : The 
Defendants there anſwered that they uſed between Michaelmas and All-holland- 
tide, to cut the Head, Neck and Cars, to pzeſerve their Shep from Uermine and 
Flies, and ſo by this to make the Fleece the better, and that they were to pay the 
tenth Fleece at ſhearing time, but not to pay any of theſe Neck-Fleeces, being as 
they alledged of no value; The which Plea they there refuſed, and gave a ſententce 
foz the Plaintiff againſt them: Foz this cauſe a Pꝛohibition was pꝛaped. 


The 
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The Court denyed to grant a Pzohibition in this Caſe; 22 

Haughton Juſtice. There may be much deceit uſed in this, as in the Caſe dt Ra- 
kings: If purpoſely they will ſcatter Cozn, che Parſon ſhall have Tithe of this, 
unleſs it be minus voluntarie ; fo here, if they cut great Fleeces which will yield pꝛo⸗ 
fic, the Parſon is to have the Tithe of this. 

Dodderidge Juſtice. The ſuggeſtion here alledged is, becauſe he paid the tenth 
Flece at hearing time; fo2 this to be diſchargedof payment of Tithe of the Neck- 
fiieces, and that in conſideracton of this, the Parſon to have the tenth Flece after; 
this is due to the Parſon Jure Divino: thep make too long Neck-ſhearings, and 
upon this colour they uſe to ſhear all che Shoulvers alſo, and ſo by this to ſpoil the 
other Fleece: If the Parſon be to have the tenth Flece of the ack, he ought alſo 
to have the tenth Flece of the Neck, and no reaſon foz the contrary, 

Croke Juſtice. It they cut this Neck-fleece, and convert this to their pzoper uſe, 
they ought of this to pay Tithe co the Parſon. 

It was then urged, that if ſuch abuſe was in the cutting of the Neck-fleces, 
this ought to come on the other fide to ſhew this to be ſo, as in the Caſe of Ra- 


kings. X 

The whole Court againſt this, and denyed at this time to grant a Pꝛohibition, 
foz-that their anſwer in the Spiritual⸗Coutt, was no ways ſnffictent to debar the 
Parſon of his Tithe of theſe Neck-fleeces, 


Afterwards this was moved again, and the ſuggeſtion appearing to be, that foz A Prohibition, 
this, they uſed to wind up the other Flieces at their own charge, lo foz this cauſe a *© 


Pꝛohibition was granted by the Court. 


The Wife of Hungate Plaintiff, againſt Philips a Conſtable, 
in Comitat Eborum, Detendant. 


Appeal, and of the return of this which was read in Court: Then he demands 
ed Oyer of the Capias, and of the ceturn of this which was read in Court: Then 
0 demanded Oyer of the Capias, with Pzoclamations, and of the return of 
thts. 

To this, George Croke foz thg Plaintiff made anſwer, (S) Quod vicecomes non 
mitit breve. 
Coventry. To this the nor-rettirn of the Sheriff of this, hall not take away 


the benefit of the Appellee by this, but at the day the party appearing gratis, 


the Plaintiff ought to declare againſt him. | 

Curia. As to this, vicecomes non miſit breve, you cannot now demand Oyer 
bf the Capias, with P2oclamations when it is here recozded in Court, Quod vi- 
— non miſic breve, foz it is vain foz you to demand Oyer of that which is 


Page Plaintiff, againſt Davis Defendant. 


1 a Prohibition to the Spiritual Court, upon a Suit there foz a Legacy, the &Prohibirios, 


Defendant there did fuggeſt the Cuſtom of London, of fozraign Attachments 
tod Debt, and ſhews that ſuch a Legacy was given by, &c. and the ſame attached 
to; Debt, accozding to the Cuſtom of London. , 

i 2 The 


1 an Appeal, Coventry foz the Defenvant demands; 1. Oyer of the Writ of Appeal. 
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Prohibition 
denyed, &c. 


bebt. 
1 Ro. Rep. 423 


Judgment ſor 
the Plaintiff 
per curian. 


The Court clear of opinion, that Legacies are not within this cuſtom of London, 
of fozeign Attachments that this Cuſtom doth not extend unto Legacies, foz it 
ought to be a Debt certain,oz not within this Cuſtom ; foz that a Cuſtom cannot be 
to attach a Legacy, which is not a certain Debt, noz pet any duty until all the 


Debts are paid, and foz this taule a Pzohibition was denyed per Curiam. 


Samuel Melitine a Stranger Plaintiff, againſt Hall 
Defendant. | 


]* an. Action of Debt upon a Bond; the Caſe was this, The Defendant was 
indebted by two ſeveral Obligations unto the Plaintiff, conditioned foz the pay- 
ment ok 2001, to him, at his Pouſe in Black-Fryers, in Parochia Sanctæ Anne, 
in Warda de Farrington, 10 l. of which was paid; the Plaintiff in his Declara⸗ 
tion ſets fozth the payment of the 101. unto him iu part, and bzought this his Aci- 
on fo2 the reſidue of the ſaid 200 l. which was to be paid at his Panſion Youle 3 
upon Nil debet pleaded, a Uerdict was given foz the Plaintiff. | 

It was moved foz the Defendant, in arreſt of Judgment, that the Declaration 
was not good. | | 3 | 

Firſt, Becauſe it is not ſhewed by the Plaintiffupon which Bond this 10 1, wag 
paid, which ought to have been ſpecified ; foꝛ which omiſſion che Declaration is 
not good, and fo2 this 3 H. 6. fol. 44. was cited, 

Secondly, Becauſe there is no place laid where the payment was to be made,be- 
ing only ſaid to be at his Panſion Youſe ; and that the Venire facias was not well 
awarded, being de Parochia Sanctæ Anne, in Wardade Farrington. 

Haughton Juſtice. 200 1. * was due to the Plaintjff upon both the Eonds; he 
ſets fo2th that he had received 10 l. in part thereof, it is no pꝛe judice at all to the 
Defendant, of which of theſe ſums this 10 1. ſhall be part; this papment was god, 
and the Action well bzought foz the reſidue, 

Croke Juſtice agreed with him herein, foz this is fo2 the benefit ok the Defen- 
dant, to have this his payment of the ten pound in part, to be thus acknowledged 
by the Plaintifl. k | 

Dodderidge Juſtice.” The Defendant was here indebted to the Plaintiff upon 
two ſeveral Obligations, ſeveral in*reſpen of the Obligations, but he may 
joyn the whole in one Action; he hath alledged the payment of ten pound to him 
in part, and it is not material at all upon which Wbligation this ten pound was 
paid, it is part of the Dum, and ok the Debt to be paid, and no inconvenience can 
ariſe by this; the Iſſue was, Whether the Pony was paid, oz not, the Decla⸗ 
ration here is good without ſhewing upon which Fond the ſame ten pound was 
paid, 

As to the Venire facias, he was bound to pay this at his Panſſon Mouſe, this 
map be paid at any place. n 

The Court over⸗ruled the Exceptions taken to the Declaration, and ſo by the 
rule of the Court Judgment was given foz the Plaintiff, 
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Sir George Reynel Plaintiff, againſt I. . a Priſoner in the 
Marſbalſie, in his Cuſtody, Defendant: 


He Court was moved on the behalf of Sir George Reynel, Parſhal of the Motion to 
T Court, againſt one of his Pꝛiſoners who had very much mis be haved — — — — 
ſelf, had offered to make an eſcape, and had endangered the killing of one of his — 
Servants 3 that he had ſpent in following of him 10 l. and therefoze the Court 
was,moved to have him fined foz this, and that he might have recompence foz this 
his 101, ſo disburſed and laid out, | | | 

Croke Jultice, To fine him foz this, we will not do it, unleſs that the Pie⸗ 
dents of this Court, in ſuch a Caſe will warrant this, the which we will firſt ſee, 
and well conſider ok: But you may keep him in ara Cuſtodia, (S) in Irons; 
pou may allo indict him foz thele mildemeanozs, and ſo by this way to have him 
fined, but not otherwiſe, ,, -* j = , 
Sir George Reynel being pꝛeſent in Court made anſwer, That by. the Pzeſt- 
dents of the Court he map well be fined without any Jndictment, 11 
Dodderidge Juſtice, & Curia. This is but pour ſuggeſtion, upon which we 
will not pꝛocd in ſuch a manner without ling the Pzeſidents of the Court, foz 
the allowance of this; but you may keep him in arcta Cultodia : And this was all 
the Court would do herein without any other directions given. 


Crawley Plaintiff, againſt Marrow Defendant. 


1 an Action ok Treſpaſs and Ejedment, foz Land in Brigſtock, in Comitat Fjeftione fem. 
'Salop, upon Non culp. pleaded, the Jury found a ſpecial Uerdic 3 upon which Bridg. 64. 
the Caſe appeared to be this, (S) Tenant in tail acknowledged a Recognatzance 1 ko-Rep-424, 
of 1000 l. and dies; A Scire facias was bzought againſt the Iſſue in tail, who 1 Abr 876 
2 this Scire facias, made a Leaſe foz pears of the Land in queſtion to the en 
endant, and pleads to the Scire facias, that he had riens per diſcent of F&- 
ſimple from his Father, and that he was not the terre Tenant of the La all 
which was found againſt him, (8) That he was terre Tenant of the Fr&-hold, 
and that he had Land by deſcent from him in Fee-ſimple,all which was put in Jſlue 3 
and hanging this, he made the Leaſe to the Defendanc : Judgment wag given a- 
gainſt the 5ſſue in tail, that the Land ſhould be liable unto this Recognizance, the 
Leaſe was made befoze Judgment to the Defendant; the Defendant being the 
Leſſee pleads all this matter, and in the ſyecial-Uerdig this is all found : The 
Plaintiffs title was under this RKecognizauce, and the Judgment given againſt the 
Aue in tail: The Defendants title under this Leale foz years made unto him, by 
the Iſſue in tail. . n 
The Points here moved and inſiſted upon were thele, (8) 
1. Whether the Iſſue be bound by this, oz not. "= | 
2. Ik he be bound, then whether the Defenvant, his Loſke foz years be bound, 
and whether he may falſifie in chis Caſe. by the Statute of 2 1 H. 8. cap. 15. and Stat. of 21 H 
enjoy his Leaſe againſt the Judgment given in the Scue tacias, againſt the Jſſue 8. cap. 13. 
in tail his Leſſoz. a 
It was urged by Hedley and Coventry foz the Plaintiff, that although this 
lpecial Werdic finds htm to be Tenant in tatl, pet by 37 H. C. fol. 21. in a Scire 
' S 
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facias againſt the Iſſue in tail; if he have a releaſe to plead, and will not plead the 
ſame, by this his Laches, he hath loſt che advantage of this ; the ſame reaſon here 
in this Cale. a 

Obj. It map be dbjected as it was urged, that here the Scire facias was not foz 
the Land it ſelf, but foz a collateral thing out of the Land, (S) to recover the 1000 1, 


upon the Statute acknowledged by the Tenant in tail, 


Reſp. The difference will be, (as it was urged.) where Tenant in tail grants 
a Rent by Fine at the Common Law, this is void againſt the Jſſue 3 another dik⸗ 
ference may alſo be, if it were a Judgment againſt Tenant in tail, this ſhall not 
bind the Illue in tail; but otherwiſe it is, where the ſame is by Action tryed, ag 
here in this Cale it was, | : 

In an Action of Debt b2onght again the Yeir upon an Obligation, if he ap⸗ 
pears and pleads that he hath riens in Fe-ſtmple by delcent, and upon this Iſſue 
che Jury finds againſt him, that he hath Land in Fee-ſimple by deſcent, this Land 
ſhall now be bound by this Judgment. 

- a Diſſeiſoz, as it was urged, doth acknowledge a Statute, the Diſſeiſee 
e 8. : 

In a Scire facias agatnlt the Diſſeilee, who pleads that he hath not any Land that 

was the Conuſozs, jour del brief purchaſe, if this be found againſt him, the Land 


is by this bound: This laſt Uerdic in this Action, as it was urged, is not con- 


trary to the firſt Uervict in the Scire facias, foy here the Jury do find, that his An- 
ceſtoz was Tenant in tail, and died ſetſed, and it may be that he ſuffered a Reco- 
very afterwards, and ſo dien ſeiſed in Fee-ſtmpte ; fo2 he might ſuffer a Recovery, 
thereby to cut off the Jntail, after the Retdgnizance acknowledged, the which was 
ſo acknowledged to Sir Sohn Whitbrook, 11 Eliz. , 

To this it was anſwered foz the Defendant, by Bridgeman, that the Iſſue in 
tail was not bound by this; this muſt be agreed, that Tenant in tail cannot charge 
the Land, ik he do by his death, this is then diſcharged, and all charges on the 
Land by him, 

26 Aſſiſar. placito 38. Quintins Aſſiſe : If the Iſſue in tall doth confirm a 
Rent bekoze granted by Tenant in tail, this is void; but ik che Illue in tail voch 
enfeoff another, the Feoffee ſhall hold this charged, and ſo is 14 Aſſiſar. placito 3. 
ſuch a grant is void by his death, 

Pere in this Cale, as it was urged, the Leſſee of the Illue in tail ſhall net be 
bound, by this miſpleading of the Jſſue in tail himſelf, no2 yet ſubjec to this charge. 
Af the Tenant in a præcipe aliens pendant le brief, pet he remains Tenant, and 
the Alienee ſhall not be received, as appears by 12 Aſſiſar. placito 41. the 
reaſon, a p2eſudice bp this map be to the Demandant; here in this Caſe 
there can be no pꝛejudice to the Demandant in the Scire facias, foz this at the 
time of che deſcent, was diſcharge of this Recognizance, and became only charge⸗ 
able by the Judgment againſt the Iſſue in tail; the Leſflee here ſhall be diſchar- 
ged fo2 his term, and therefoze as it was urged, he ſhall be here reteived to fal- 
ſifie, by the Statute of 21 H. 8. cap. 15. a cermoz by this Statute ſhall be re- 
ceived to falſifie upon a feigned recovery; and ſo here in this Caſe, fozxzif a Pan 
hanging the Mrit againſt him, makes a Leaſe foz years, if his Leſſee ſhall not 
falſifie, then everÞ ſuch Leſſee may be triced, 

Obj. It hath been objected, that it appears by the date of the Leaſe, that the 
Illue in tail made this Leaſe,hanging the Writ of Scire facias bought againſt him, 
and that therefoze the Defendant his Leflee ſhall not falfifie, ; 

Reſp. To this it may be anſwered, that then this ſhall be very miſchievous unto 

Haughton Juſtice, Ey this way any one map trice his Leſſee. ' 

Dodderidge Juſtice. And on the other part, any one may then avoid a lawful 
recovery. |; ; Aud 
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And ſo this Cale was avjorrrned to another time fog further Argument x 


erein. 

8 Afterwards this Caſe was moved again, and urged foz the Plaintiff, bat 
the Defendant being Lefſ& of the Iſſue in tail, ſhall not be received to falſifie 
this recovery had againſt the Iſſue in tail his Leſſoz : z alſo he came unto this Leaſe 
after the Uerdic given, and ſo the Illue in tail himſelf is bound by the Judgment 
in the Scire facias agaſnſt him, and therefoze his Leſſee here ſhall .alſo be bound: 
The Recogiitzante acknowledged by the Iſſue in tail, is void by Hts death, but 
when this is pꝛolecuted againſt the Jſiue by the Scire tacias, who pleads riens per 
difcerit in F@-ſimple, and chis is found againſt him, he hath now no other renfiedÞ 
to aid himſelf but by an Attaint: It was his own Laches that he did not give t he 
Ded of Intail in evidence to the Jury, and therefoze by the Judgment againſt 
him, this Landis now extendable, and the Defendant his Leſſee. ſhall not be in any 
better Cale than bi melt. 

As to the Statute of 21 H. 8. cap. 15. It was urged that the Delendaut here 
being Leſlee of the Iſſue in tail, ſhall not be received by this Statute to falifie — 
recovery, and that foz theſe two Reaſons. 

1, This Statute extends to Recovecies had by Covin, the pzeambls of the 
Statute being fained Recoveries ſuffered; the purview of the Statute is, That 
Leſſees foz years ſhall falſifie ſuch Recoveties foz their terms only, but here is 
no ſuch recovery by Covin; and this Statute doth not give ſuch a falſüfping cf a 
recovery by the Leſſee, as is had againſt his Leſſoz, upon an Action tryed, as here 
in this Caſe, and foz which he hath his Attaint foz his pzeſent remedy, | 

2. The Statute is, That a termoz ſhall faiſifie in ſuch a manner, as a Tenant of 
the Free-hold ſhall, oz may do by the: courſe of the Common Law, &c. but here 
the Tenant of the Free-hold could not falſifie, no moze ſtall his Leſſee here by this 
Statute, | 

Mountague Chief Juſtice. Ik this Recovery here hath bound the Eftate, how 
then can this Leſſee be received to falfifie and plead this; 17 H. 7. the Law ſhall 
not be an Jnſtrument cf diſceit; here the Iſſue in tatl is bound, and ſo chall the 
Defendant his Leſſee be. 

Haughton. This very Land was not charged by the Scire facias bzought as 
gainſt the Aſſue in tail, which was but only, Quare executionem habert n 
debeat, to which he pleads riens per diſcent, from the Conuſoz in Fee-ſimple ; 
and ſo the Iſſue was, Whether this Land was Fee-ſimple Land, oz not, and by 
this conſequence, being ſo found, this very Land is now by this made to be liable to 
this Recognizance, and that ex conſequence, but not by the Scire facias, and ſo 
this Land became to be charged by the Uerdic and Judgment, witch this Recogs 
nizauce 3 and this befoze the Leaſe made, and the lame became chargeable by the 
faux Plea of the Iſſue in tail: And fo the difference is when che Action is bzought 
foz the Land it ſelf in particular, and when it is (as in this Cale here) only co ſhew 
cauſe, Q-are executioneni habete non dehcat. 

Dodderidge. Shall the Illue in tail here ſay after this Uerdic, that he is Ce- 
nant in tail, certainly he ſhall not, neicher ſhall he be remitted upon a Diſcontinu⸗ 
ance after this Uerdict ; if che Dath of 12 Men be falſe, this io be ſo pꝛoved by 24 
this to ſtand in full fozce till che lame be diſpzoved ; after a point tryed in a real 
Action, never ſhall he be received to falſifie in the point tryed ; and fo here in this 
Caſe, clearly the Defendant being Leflee foz years of the Illue in tail, hall not 
here falſifie foz his term; the Laud by the Judgment is bound, and his Ekate 
liable to this. 

4 Mountague, 10 H. 6. The Iſlſue in tail ſhall not falfifie in a point that is ttyed by 
ion, 

The whole Court clcar of opinion, becauſe this was after Uervic.the Veſlee here 
ſhall not be received to faiſifie oz his term. at 

(ers 
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Judgmentfor Afterwards at another time it was clearly argeev by the whole Court, that the 

the Dlaloriff, Leſſee foz years ſhall here not falſiſie, and ſo the ſame was p2onounced by Mountague 

per curian. eas — and accozdingly by the Rule of the Court, Judgment was given foz 
the Plaintiff, 


Smale Plaintiff, againſt Boyer Defendant. 


ARion on the 1 Nan Action upon the Caſe, bzought againſt the Defendant as Executoz of, 8c. 
Caſe _ a upon the aſſumpſit of his Teſtatoz, the ſame being, That if he married his 
Linſt an Ex- Daughter, e to give him fo much with her, as he had given to any one 
ecutor. of. his Dau rs. 

The Plaintiff laid in his Declaration, that he had given lo much to one, and ſo 
much to another of his Daughters; lays the Parriagt had in his life time, chat he 
requeſted payment of this, which was not paid, and f0z this cauſe the Action bzought 
againſt the Defendant his Executoz. 

Che Court clear of opinion, that che Action well lieth. 

The point moved and inſiſted upon was this, ($) That the Uerdic being given 
foz the Defendant upon an inſufficient Declaration, the Plaintiff excepting againſt 
his own Declaration foz inſufficiency, (which pꝛoved to be ſo) whether in this Caſe 
the Defendant ſhall have coſts foz his vexation, by the Statute of 23 H. 8, cap. 
15. oz not, 

b ton Juſtice, The Statute of 4 Jac. cap. 3. doth not extend unto this 
Caſe, fo2 by this Dtatute the Defendant ſhall have Coffs, as the Plaintiff ſhould 
have had if he had recovered, but here the Declaration being inſufficienc, the Plain- 
tiff could not have his Coſts 3 but now the queſtion is, Whether the Defendane 

ſhall have Cofts by the Statute of 23 H. 8. cap. 15. which Statute ſaith, That if 
any Uerdict ſhall be given in an Action upon the Caſe againſt the Plaintiff, and foz 
the Defendant, that then the Defendant ſhall have his coſts fo; his veration 3 and 
here this was in an Action upon the Caſe, anda Uerdic given foz the Defendanc, 
ſo that this Statute is clearly againſt the Plaintiff ; but here in this Caſe the De⸗ 
claration pꝛoves inſufficient, Whether now the Defendant ſhall have his Coſts. 

Grymſtones Caſe was cited, Trin. 40 Eliz. B. R. that in ſuch a Caſe it was ruled 
he ſhould not have his Coſts. | 

Other Pꝛeſidents cited e contra, that he ſhonld have his Coſts. 

Haughton. Grymſtones Cale cited that he ſhould not have his Coſts, and that 
this Caſe was in an Action upon the Caſe. | 

But on the other ſide, and upon this Statute of 23 H. 8. the Caſe in 29 Hl. 8; 
Dyer, fol. 32. placito 5 & 6. was cited : Jn an Action upon the Caſe, the Jury 
coming to give up their Uerdic, and the Plaintiff being called became non - ſuit, by 
reaſon whereof the Defendant by the Statute of-23 H. 8. had Judgment to re- 
cover his Coſts, 

Afterwards the Recozd was removed by Writ of Erroz in B. R. by the Plain- 
tiff, hanging which, the Defendant bzought an Action of Debt in the Court of C. B. 
upon a new Oziginal, and the Action held maintainable; there held, that though 
the Reco2d be reverſed upon the Writ of Erroz, pet the Plaintiff in the Action 
of Debt, ſhall have his Coſts, foz the wzong and vexation by him ſuſtained by the 
firſt Suic bzought againſt him; ſo in this Cale the Defendant here is to have his 
Cofts foz his vexation, though the Plaintiffs Declaration be inſufficient. 

Dodderidge Juſtice. Me will ſee pour Pzeſidents, where in ſuch a Caſe as this 
is, Coſts were given and allowed to the Defendant. 


As 
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As foz the other pꝛeſidents cited, where Coſts were not given, they may have 
paſſed ſub ſilentio, and the matter not inſiſted upon. 

The Court ſ&med to be of Opinion, chat the Defendant ought to have his coſts, 
upon the Dtatute-of 23 H. 8. though the Declaration be inſufficient, bat the Court 
deſired to ſee thoPzeſidents cited, . 


Leuknor Plaintiff, againſt Godman Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
Rot. 4. 


TN an Action upon the Caſe foz ſcandalous wozds, upon Non culp. pleaded, a Aion nh 
verdic was found foz the Plaintiff : It was moved fo2 the Defendant in arreſt Caſc for words. 


of Judgment, that the Declaration was not good; and-foz this the caſe was, the 
Plaintiff in his Declaration ſets fozth, that there was a Communication betwern 
the Father of the Plaintiff and the-Defendanc, who ſaid unto him, that Taylor did 
ſteal the Pare of J. S. and thy ſon was conſenting unto it, and a partaker with 
him therein. 

It was urged, that theſe woꝛds, as they gre laid in this Declaration are not adiona⸗ 
ble: The wo2ds ſpoken to the Plaintiff being, Thy Son was conſenting to it, 
and partaker with him, but doth not aver, as he ought to have done in this Caſe, 
— it w_ urged ) that his Father had no moze Sons but only this, who was the 

intifl. 

Foz the Plaintiff it was urged, that the wozds, as they are laid, are well acti⸗ 


onable, and foz to warrant this, theſe Caſes were cited, 38 Eliz. B. R. Bedfords 38 Eliz. B. R. 


Cale : An Action upon the Caſe foz woꝛzds, being (S.) J was robbed, and thou *<- 
wert p2ivy to it, adjudged that the Action well did lie, 

15 Eliz. Dyer fol. 317. Hawley againſt Sydnam, Ye is infected of the robbery and 
murther lately committed, and ſmells of the Purther ; adjudged that the Action 
lieth koz the wozds infected, 

Another Caſe was urged, lately adjudged here fo2 wo2ds, being, The Defens 
dants in the Star-Chamber, were they that murthered Thomas Farrer; adjudged 
here the wozds to be actionable, and this Caſe afterwards affirmed in a Writ of 
Erroz. 

The whole Court agreed this Caſe to be ſo, foz here, the Defendants comp3es 
hended all the Defendants there, 

As foz the averment urged here to have been made, that the Plaintiffs Father 
had then no moze Don than the Plaintiff, ſuch an averment here onght not to be, 
foz that the Law doth not p2eſume a plurality. 

Dodderidge Jultice. Ik oue ſaich to a Weman, Thy Yusband did murther ſuch 
an one, oz hath ſfollen a Hozſe: It hath bern in this Cale adjudged, that the Acton 
lieth without any ſuch averment ; the reaſon of this is apparent, becauſe ſhe can 
have but one Pusband, and therefoze here ts certainty ſufficient, 

Ent it is not lo here in this pzincipal Caſe, fo; that he may have moze Sons, and 
therefoze foz the maintenance of this his Action, he ought of neteſlity to have had 
luch an averment, (8) That his Father, to whom the wozds were ſpoken, had no 
_ Sons but only the Plaintiff, and without this averment, clearly che Action 

reth not. 


z 
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Part III. 
The whole Court agreed with him herein, and that without ſuch an averment 
(which in this Caſe is wanting) the Action upon the Cale fo2 theſe wozds will not 


lie: And foꝛ this omiſſion of this averment the declaration here is not good, and 
Judgment, Sc. therefoze the rule of the Court was, Quod querens nil capiat per billam. 
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10 H. C. f. 26. 
c. 


Judgment for 
the Plaintiff, 


Ejectione 
firmæ. 


An Actiou of 


Parry Plaintiff againſt Parry Defendant. 


| be an Aeon of debt bzought by an Executor, & profert hic in Curia literas teſta- 


mentarias 3 the Defendant by Plea ſheweth, that the party which was dead, died 


x Ro. Rep. 393. inteſtate, and that Letters of Adminiſtration were g2anted unto him, and takes a 


Travers, abſque hoc, that the Plaintiff is Crecutoz 3 Whether this be a good Tra⸗ 
vers oz not was the queſtion, 

This Caſe was firſt moved, Term. Trin. 14 Jac. B. R. and then urged, that this 
Travers is not good; but if a Travers here is to be taken, he ought then to have 
traverſed that he made no ſuch Will. 

Coke Chief Juſtice. The Travers is not good clearly, foz that he map be Cx- 
ecutoz. of his own w2ong, and lo this Travers is not good, by the Book of 
7 E. 4+ No Travers at all is to be taken, where he bzings an Action as Exe⸗ 
cuto2. 

The whole Court agreed with him herein, that the Travers was not good, and 
therefoze by the rule of che Court, a day was then given him to put in a peremp- 
tozy Plea, as he would ſtand unto it. 

Afterwards, (S.) in this Term of Mich. 14 Jac. this matter was moved again 
upon the Travers, and urged that chis Travers was not good; and to warrant 
this, the Books of 10 H. 6, fol. 26. 9 E. 4. fol. 33. & 4 H. 7. fol. 13. were 
ciced, 

- Juſtice, In 9 E. 4. fol. 33. there is a confeſſing and avoiding by a 
refuſal, 

The whole Court clear of opinion, that the Travers here is not good, but very 
abſurd ; but if any Travers at all was here to be taken, ic ſhould have ben abſque 
hoc quod conſtituit eum executorem, but the Books do queſtion it, whether in ſuch a 
Caſe any Travers ought to be; but the Travers here is not good, and ſo by the 
rule of the Court Judgment was given foz the Plaintiff, 


Havergil Plaintiff againſt Hare Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 868. 


FT? an Action of Treſpas and Ejedment, upon Non culp. pleaded, the Jury 
found a ſpecial Uervic, upon which Uerdic the Caſe appeared to be this, (S.) 
Dne Parlour was ſeiſed of certain Land in Fee-ſimple, and being ſo ſeiſed, he 
granted a Rent charge of 20 l. per annum out of this Land unto one Odour, his Heirs 
and Aſſigns to be paid at two Feaſts by equal poztions, with a clauſe of diſtreſs, 
if behind by twenty days; and foz further aſſurance of this, he did covenant upon 
requeſt, to levy a Fine unto one Hill and Ewer and to the, Yeirs of one of them, 
which ſhould be to the ules expzeſled in certain Indentures, (and no uſe is there 
expꝛeſſed) but in this manner. _ 
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And further Covenants, that then, and from thence fozth, if the ſaid rent ſhall 
be behind in part, oz in whole, and no diſtreſs upon the land, az if any diſtreſs; 
if a Reſcous be made oz any pound b2each,oz any Replevin ſued ; that then it ſhonld 
be lawful foz the Grants, higPeirs oz Aſſigns into the ſaid Land to enter, and the 
ſame to retain until he be ſatisfied of the rent behind. Hill dies befoze any requeſt 
made to levy the Fine, Odour the Gantt aſſigns this rent over unto Woodward, 
his Heirs and Aſſigns, who ſells this unto William Filter the Leſſoz of the Plaintiff 
and to his Yeirs and Aſſigus with all the benefics, and pziviledges, which he was 
any way to have. 

Afterwards 10 l. of the rent was behind, 11 Jac. afterwards the Fine was levied 
Trin. Term. 12 fac. to the ſaid uſes, and no moze behind, the aſliqne of the 
rent foz the rent befoze the fine levped, which not paid; after the fine be 
came to diſtrain, and upon a Replevin ſued, he enters into the Land foz the whole 
rent by fozce of the ſaid uſe, and foz the trial of his title he makes a Leaſe fo2 years 
unto the Plaintiff ; aud then the Jury conclude, that if the Leſſo2 have a good title 
to make this Leaſe, then they do find foz the Plaincift, and ſmall damages, foz the 
damages in the Replevin 3 and if the Leſſoz have no good title, then they find foz 
the Defendant, + : | 

This cale by the Judges, was ſaid to be a caſe of very great conſequence, the 
ſame trenching,unto all aſſurances co be made, which caſe was long and ſeveral 
times argued at the Car, and afterwards by all the four Judges. | 
JI: was in this caſe urged foz the Defendanc, that no uſe could here ariſe upon 
this Fine, becauſe that one of the parties, to whom the Fine was to be levped died, 
beloze any requeſt made to have the Fine levyed, | 4 

Notwichſtanding this, It was by Henry Finch urged foz the Plaintiff, that with⸗ 
out queſtion the uſe ſhall well ariſe, Foz if one covgnants to levy a Fine befoze 
ſuch a day, although that che Fine levied differs from the Indeuture, in time, place, 

in che quantity of che acres, oz in the perſon which occupied this yet when the Fine 
is levped, it ſhall be intended to be to che ſame üles in the Indenture, as appears 


Coke 2 pars 


in the Lord Cromwels Caſe, Coke 2 pars fol. 69. in Dowinans caſe, Coke 9 pars tol. 1. fol. 69. &c. 


and in the Carl of Rutlands caſe, Coke 5 pars fol. 25. ſo here in this caſe, although 
one of the perſons firlt ſpecified, is not named, (8) Hill, becauſe he wag, dead, yet 
the Fine ſhall be intended co be to the ſame uſes, | 


* 


To this purpole a caſe was cited, Paſch. 3. Jac. 5. B. R. 5. Barnard Whetſtone. and Paſch. 3 Jac; 
Withipoles caſe, Swanſted againſt Elyot 3, being the parties in-this Court where the B. K. vc. 


Covenant was, to levy a Fine, befoze ſuch a day to certain uſes, the Fine bears date 
befoze the Jndenture. Reſolved here, that this ought to be taken to be to the uſe 
in the Jndenture t if the fame be averred to be ſo, and ſo given in evidence. 2 
But it was alſo reſolved in Whetſtones caſe, that if the Jury do ſind this gene⸗ 
rally, then it ſhall not be intended to be to the ſame ules, (S) where the Fine is 
firſt, and then the Indentute of uſes, which Fine Call be levped to the lame uſes; 
here the Jury in this caſe have found expzelly, chat this Fine is to the uſes in the 
Indenture; aud therekoze not to be queſtioned, k 
The chief matter conſiderable in this cale is, whether Fiſher the bargaine, by 
his entry hath gained unto himſelf ſuch an eſtate in the Land, as will warrant the 
Leaſe foz years made by him to the Plaintiff; ſo that he upon an ouſter may main- 
tain an Eje&ione tuniz. It was ſtrongly urged, that by this his entry, he hach 
gained a good and a lawful eſtate, ſo that he map well make of this a Leaſe foz 
years. Ik no Fine were in the caſe, but the Jndencure only purpozting ſo much; 
yet he hath ſhewed ſufficient cauſe befoze to warrant the making of this eſkate foz 
bears; fox it is, (S) if the hh Kang wy and no diſtrels upon the Land, oz if 
a Replevin be bzought,- then Filher che bargainte, to enter into che Land, and this 
to hold until the rent of 20 l. be paid unto him, Fry here half a ygars renc 1 bes 
2% hind, 
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t Mar. f. 96. c. 


5 Jac. B. R. c. 


37 N. 8. &c. 


14 H. 8. f. 14. 
2 Mar. Kc. 


2&3 Mar. rc. 


27 H. 8. Kc. 
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hind, by this entry luch an Eftate is given unto him, as it was urged, that of this 
he might well make a Leaſe foz years, ; 

If a man doth Covenant, and grant that J. S. ſhall have his Land until 10 l. be 
levyed 3 oz if he doth Covenant and grant that he ſhall have his Land, this ſhall 
amount unto a Leaſe of the Land, until-the 5 1. be paid. 

5 H. 7. f. 1. Aman doth licence another to hold his Land, this ſhall amount un⸗ 
to a Leaſe, 

27 H.8. fol. 5. One doth covenant that J. S. ſhall have his Youle, oz his Cow, 
by this the pꝛoperty is p2eſently altered from him to J. S. and there by Fitzher- 
— if one doth Covenant that J. S. ſhall have his Leaſe, this ſhall be good to 

im. 

1 Mar. Dyer 96. Seymors Caſe, a man voth covenant that another ſhall have his 
Land, by this he ſhall have it, and there a nſe may riſe by ſuch a Covenant. 

8 E. 1. Fitz. tit. Aſſiſe, pl. 412. It is there admitted, that if one covenants that 
J. S. ſhall have his Land foz ſo many years, this is a good Leaſe foz ſo many years 
as are named, f 

5 Jac. B. R. between Turker and Squire, A man doth covenant to ſuffer J. S. to 
enjoy his Land foz five years, this reſolved to be no Leaſe fo: years, being but to 
ſuffer, which reſts only in his Mill; but here it is clear, that being coupled with 
the woꝛd G2antc, this makes a good Leaſe foz years, | 

37 H. 8. Brooks Caſes, fol. 69. placito 309. Brook tit. Leaſes, plazito 60. That con- 
venit & conceſſit, ſhall make a good Leaſe, ſo that by theſe wozd, as it was urged, 
Fiſher the Aſſignee hath a good and a fixed Eſtate, and not barely at Mill; the Co- 
venant being that he ſhall hold the Land until the arrerages be paid, which here 
were 10 l. ſo that as it was urged, he hach here ſuch a fixed Eſtate, of which he may 
make a Leaſe foz years: Ihe had but only an Eftate at Will, oz a bare perception 
of the p2ofits, ſuch a one could not make a Leaſe; here he hath a certain Leaſe, 

14 H. 8. fol. 14. by Brudnel, — 4 given to one till 201, be levyed, this is a 
good Leaſe; but this was not fully determined, until 2 & 3 Ph. & Mar. 2 Mariz- 
Brook Leaſes, pl. 67. Brooks Caſes fol. 101. pl. 462. by Bromley and others; a Leale 
made to J. S. till 10 l. be paid, and without livery, this but a Leaſe at Will foz 
the incertainty. | 

Eut 3 Mariz Brooks Caſes, fol. 102. placito 468. Brook tit. Leaſes pl. 67. Jt was 
there held by all, Ik one leaſe Land to J. S. till he hath levyed 20 1. that this is a 
good Leaſe, notwithſtanding the incertainty. 

Coke 4 pars fol. 8 1. Hir Andrew Corbets Caſe touching this matter: Jt was then 
further urged, That ik this Covenant will not aid him, then 2. The Fine then le- 
vyed to the uſe of, &c. until 10 l. levyed; this will make this good; The Cale foz 
this, being a Fine is levied to the uſe of J. S. till 10 1. levyed 3 this is all one, as 
it was urged with the Caſe of Statute-Perchant, 

This uſe here is well executed, by the Statute of 27 H. 8. c. 10. of uſes, 27 H.8.5. 
upon the matter, it is this very caſe now in queſtion, after the Statute of uſes : An 
Indenture of Covenant, if he do not marry the Daughter of J. S. that he ſhall hold 
the Land, until 100 I. be levyed; there held that is ſuch an Eſtate as his 
Erecutoz ſhall have here by this Fine levyed to the uſe, &c. 

- Fiſher, as it was urged, hath a god and a fired Eſtate, out of which he may de⸗ 
tive another Eſtate, determinable upon the payment of the rent behind. 


It was urged ko the Defendant, that the clauſe in the Indenture is, that if 
the tent ol 20 1. be behind, but here the rent of 10 1. is behind, and therefoze he 
tannot enter into the Land. | | 

To this it was alledged foz the Plaiptiff, that if the ,20 l. oz any part of it, be 
behind, this was the true intent and meaning of the Jndenture, and the naming 
of 201. is but a deſignation of this, 


Dodderidge. 


— 
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Dodderidge Juſtice. As to the finding of 10 1. only behind, this is not good, fo2 
he ought to have ſpecified, if behind in all oz in part, he then to have the Land; this 
is not here ſo done. 

Haughton Juſtice differed herein from him in opinion, becauſe if the Rent foz 
half a year be behind, the Aſſiſe ought to be bzought foz the whole Kent, De red- 
ditu prædicto, here it ought to have ſuch a conſtruction, that if the rent be behind 
at any time, when this ought to be paid, ghac then, &c. foʒ then the Rent of twenty 
pound is behind, although not twenty Pound of the rent, and ſo this is good as it 

nd, 1 © * 

It was then urged further foz the Defendant, that the 10 1, behind, and foz the 
which he entred into the Land, this was ſo behind, befoze that the Fine was levied 
and ſo he cannot enter into the Land fo2 this 10 l. which was behind, befoze che 
Fine was levyed. 

Dodderidge. If this be ſo, this is a gall in the Caſe. 

And ſo this Caſe was adjourned foz further Argument. 

Afterwards (S) Termin. Paſch. 16 Jac. B. R. this Caſe was moved again, and 
debated. ; 


Term, Paſch. 
16 Jac, B. R. 


Haughton, Befoze the uſe is here to ariſe, the Rent ought to be behind, and dc. 


a Replevin bought; the Law reſpecs initium actionis, where there are divers 
Circumſtances, 

And ſo without further debate at this time, this Caſe reſted upon a Curia advi- 
fare vult. 


Afterwards, (S.) Term. Trin. 16 Jac. B. R. this Caſe was then moved again; Term.Trin. 16 


and adfourned over fo2 the Judges to deliver their opinions herein. Jac. B. R. &c. 
Afterwards, (S.) Term. Mich. 16 Jac. B. R. this Cate was moved again, And Term Mich. 16 
fo2 the Plaintiff | Jac. B. R. &c. 


Coke 2 pars fol. 92. & 93. Binghams Caſe was cited, where to the perfection oz 
conſummation of a thing, two accidents are requiſite, and the one happens in the 
time of one, and the other in the time of another, in ſuch a Caſe, neither the one 
noz the other ſhall take benefit of this, becauſe that both did not fall in the time of 
any of them, and both are requiſite to the conſummation of the thing: As if Lozd 
and Tenant is by certain Rent, and the Tenant ceſſe per un an. and after the Lozy 
grants away his Deigniozp 3 aud after the Tenant ceſſe pur auter an, in this Caſe 
none of them ſhall take benefit of this ceſſer. 

Haughton Juftice. Judgment in this Caſe ought to be fo2 the Defendant ; 
divers queftions have been moved in this Caſe, whether this which hath happened 
tall redound to the benefit of Fiſher the Aſſignee 3 it ſhall not divers Objections 
made againſt Fiſher, and ruled to be none: The queſtion, Whether Fiſher here 
ſhall take benefit of the non-payment of the Rent befoze the Fine, two queſtions 
are conſiderable herein, | 

1. The manner of the riſing of this ule : This is plainly directed in the Inden⸗ 
ture, that the ſame ſhall be to the nſe of Odour, his Peires and Aſſigns; this is 
ſo by the Indenture of 8 Jac. to be to the like uſes, but not to the ſame uſes; like 
unto this, whers the King grants unco a new Cozpozation caſdem libertates, which 
London hath, theſe ſhall ve ſuch, but not che ſame ; the intention of this ſpecial 
verdict ſhall be to the uſe of Fletcher: Parlour, who here levyped the Fine, might 
have made new ules; here is one ule limitd upon a contingency, upon a good con- 
fideration, a gobd-intereft given in the nſe upon a contfngent, cherefoze the heir 
yell not be in Ward, here in this Caſe, there is no right of the ule befoze the 

Fine comes. 
ZBinghams Caſe hath bien objfted by the other five, the Cale there cf the Ceſſa- 
vit, the redſon of that Caſe much differs from the Caſe here in queſtion ; Caſes 
there put, which in ſhew make againſt me, but upon due examination they vo 1 5 
a the 
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the Caſe there put cf the Wardſhip, and of the reverſion granted; there he ſhall 
have the Wardſhip in reſpect of a fozmer right which he had, but it is no ſo 
here in this Caſe, where there is no fozmer Right, but a new Right by the 
ine, 

3 2 & 3 Mariæ, Dyer fol. 130, attozdingly erp2eſs in point, in caſe of Wards 
ſhip, where the commencement of the Intereſt to the Wardſhip, was by the death 
of the Father, befoze the Seignio2y gragted; here in this caſe the rent was arrear 
to Fiſher, and by him demanded, but this was all befoze the Fine, he could not de⸗ 
mand this by fo2ce of the condition, befoze the Fine levied, noz pet by reaſon of 
any fozmer right that-he had; here it is, if it all happen the rent to be behind, 
this not to be intended, that which was behind befoze the Fine, ſo that fo2 this 
Rent thus behind befoze the Fine levied Fiſher the Aſiignee had no right to enter 
foz the ſame, no2 pet any ways intituled, thereby to Le enabled to make a Leaſe 
foz the Plaintiff, ſo that the Plaintiff Here can have no good title under Fiſher 
hig Leſſo2, and therefoze Judgment oughtto be given againſt him, and foz the De- 
fendant. 

2, Dodderidge Juſtice agreed With him, that Judgment ought to be given foz 
the Defendant, 

In this Caſe ſome queſtions have been moved, which have been by the Judges 
over-ruled, 

1. The firſt queſtion, whether upon the 10 l. rent behind, the uſe all ariſe ; 
this is very cleer, that it (hall well ariſe, the Covenant being, that if the 20 J. oz 
any part of it ſhall be behind, 

2. Another point moved, Whether theſe contingent benefits may be aſſigned 
over oz not: This the Court alſo agreed, that theſe may well be aſſigned over, 
becauſe they are annexed unto an Eſtate, and to an Intereſt, and ſo theſe are well 
aſſignable. 

3. Another point moved, (S.) What. benefit the Aſſignee here ſhall have; this 
the Court hath likewiſe reſolved, that the Aſſignee ſhall have the ſame benefit, as 


his G2antoz ſhould have had, 


4. Another point moved, Whether the Allignee, by his entry foz the non-pay- 
ment of the rent, hath ſuch a poſſeſlion, as that thereof he may make a Leaſe fo; 
years foz trial of his title. . | 

This the Court alſo reſolved, that he hath ſuch an Eſtate, as that he may make 
a Leaſe fo2 years, and that he hath not only by this a bare occupation, but allo the 
abſolute poſſeſſion, and of which he may well make a Leaſe foz years 3 and ſo is the 
Book of 27 H 8, fol. 5. that by this he hath ſuch a poſſeſſion, of which he may 
make a Leaſe, 

The next and great queſtion here is, the Rent was due and behind befoze the 
Fine levped, until the Fine was levped, the Cate ill remained in Parlour, when, 
the Fine comes afterward to be levyed, TWhether the Aſſignee ſhall now come to 
have the uſe of the Land to ariſe unto him, by reaſon of a thing which happened 
befoze the Fine was levyed, which was the 10 l. rent chen behind. 

As touching this, it ſhall not, neither can he be foz this default chus hapning be⸗ 
foze he was intitled to enter into the Land, noz by this uſe cane be any ways 
intereſted in the Land, as to make a Leaſe thereof, and ſo the Leaſe not good, 
and Judgment ought to be given againſt him, as this caſe here is. 
= foz the ule, to ariſe foz a Default after the, Fine levped , this may 

ell be. ps 80 . n ; 22 

The beſt Argument that can be made foz ſuch new Caſes, is to be dzawn out of 
the reaſon. of the oziginal Contract it ſelf, © — | 

The firſt Reaſon may be drawn out of the Wozds of the Indenture, being 


thele, (8.) 641 That 
1. 
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1. That a Fine ſhall be levied, and then after to the uſe &c. when uſes ariſe 
out of a Fine, this to be afcer the Fine levied, | 

As foz Contingencies hapning after the Fine levied, they reach unto the At⸗ 
ſigne very well, and of theſe he ſhall have benefit, 

A ſecond Reaſon, foz that Parlour did not part wich this Rent pꝛeſently: The 
intention was, that theſe Conuſes ſhould ſtand ſeiſed of this contingent uſe, 

A third Reaſon : Bere it was agree, that the Fine being levied, ſhould have 
relation unto uſes in a fozmer Jndenture, of things which have their continuance 
and being, but not of other new things which happen in the interim, 

The Caſes put in Binghams Caſe, are upon another reaſon, and do not match 
wich our p2eſent Caſe, 

Coke 2 pars, The Lo2d Cromwell and Andrews Caſe, this very Caſe in effec, 


and with ſuch Covenants as are here in this Caſe ; there an Advowſon falls void & 


befoze the Fine, afterwards the Fine is levied, the Aſſignee of the Pannoz, with 
all che pꝛofits, ſhall not have this Pzeſentment 3 there the Covenant was to levy 
a Fine to the uſes in the Jndenture; there theſe Points relolved, 1. That the 
Pꝛoviſoe makes a Condition, 2. That the ſame ſhould be to the firſt uſes, being 
all upon one contract, the Condition not deſtroyed, 3. Touching the bzeach of the 
Condition, the Caſe is there put of the Advowſon, falling void befoze the Fine, as 
there it was of the Advowſon,; ſo here of this Rent behind, befoze the Fine, is as a 
Slip fallen from the Tre, which the Aſſignee here ſhall not have, and ſo no cauſe 
to diſtrain foz this, noz any title to enter and make the Leaſe to the Plaintiff, ſo 
that the title of the Plaintiff, and of his Leſſoz failing, Judgment ought to be 
given foz the Defendant. 

3. Crook Juſtice, That in this Caſe Judgment ought to be given foz the 
Plaintiff, | 

Four queſtions have been moved in this caſe, 1, Whether 10 1. were behind, 
92 20 l. 2. Whether Fiſher the Aſſignee ſhall have benefit of the condition, 3. Ik 
he ſhall, then whether he hath ſuch an Eſtate in the Land, of which he may make 
a Leaſe foz years cheſe are all of them reſolved foz Fither the Aﬀſignee, 

The fourth and great Point, the Rent was behind, 11 Jac. befoze the Fine le- 
biedz the Fine was afterwards levied 12 Jac. the Diſtreſs foz the Rent taken 
13 Jac. after the Fine levied, Whether Fiſher the Aſſignee ſhall have advantage of 
this failer of payment of Rent befoze the Fine; this he ſhall have. 

As touching this, we are to ſie and to examine what is the cauſe of this fozfeiture 
here; here the Rent was granted in manner as befoze, and then with the Covenant, 
that if it be behind at any time, in all oz in part, it could not be taken where was 
none to be had; then the remedp p2ovided foz rhe ſame, (S) in this manner, 1. If 
no Diſtreſs. 2. If a Diſtreſs and a Refcous: 3. If a pound bzeach : Oz 4. It 
a Replevin be bzought upon a Diſtreſs taken, theſe are cauſæ fo2 him then to have 
the Land as a gage, quouſque, The Rent here was behind, befoze the Fine le⸗ 
vyed, 

Obj. And therefoze it hath ben objected, that the Allignte is not to have benefit 
of this, that they are verba de futuro, if it ſhall happen. 

Reſp. As to this, woꝛds are to be taken to bear ſuch a ſenſe, (S.) If it ſhall hap⸗ 
pen to be behind, that is as much as to ſay, quandocunque acciderit, whenſoever the 
lame ſhall happen to be behind. 


* 


It hath ben here again further objected, that theſe arrerages befoze the Fine 
levied, are as a Slip, oz Fruit fallen from the Tre, the which the Aſſignee cannot 
have; this is not ſo. | 

Reſp. The difference will be, between the Recovery of Land and of Rent: 
If a Feoffment be made of Land, afterwards arrerages are demanded, and de⸗ 
nyed, foz this he ſhall have an Afliſe, the ſame being a Diſſeiſin 3 fo is Littletorr in 

his 


Coke 2 pars, 
C. 


Littleton chap. 
Rents,f.5 K 
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6 R. 2. Fltz. tit. 


Coke 5 pars, 
fol. 55. &c. 


his Chapter of Rents, fol. 53, placito 238. 9 Aſſiſar. placito 13. 8 H. 6. f. 11. Brook 
tit. Aſſiſe placi'o 69. here this is no Slip, but the lame is parcel of the Jnheritance 
granted, 10 l. here behind befoze the Fine levied, and 10 J. after the Fine: the 
Diſtreſs was fo2 the 20 l. and a Replevin brought, koz this he had juſt cauſe 
to enter, 

This hath ben agreed, and that procul dubio, if rent be behind after the Fine 
levied, he might enter; and here in this Caſe, 101. of the rent was behind befoze the 
Fine levied, and 10 l. after the Fine; here in this Caſe, tranſit terra cum onere, into 
whoſe hands ſoever the Land comes; here 10 J. of the rent was behind in the time 
of Parlour, who dyed, and Fiſher diſtratned his Meir foz this, and a Reſcous made, 
fo2 this the Land is fozfeiced, tranſit cum onere the Land, the Heir ſubject to the 
fozfeiture, and ſo the ſecond Feoft& ; a great difference there will be, where the 
rent ftill continues in one hand, parcel of the real Inheritance, and where not; this 
is not like to the grant of a Reverſion, where death happens beſoze Attoznment, to 
perfect the Ozant; here Fither the Aſſignee had good cauſe to enter, and to make 
the Leaſe to the Plaintiff, having good ticle ſo to do, and ſo Judgment ought to be 
given foz the Plaintiff. 

Mountague Chief Juſtice agreed 
ought to be given foz the Plaintiff, 

1. The intent of the parties appears here by the Jndenture of Covenants: Ju- 
dicis officium, ut res ita tempora rerum, by the Indenture of Covenants, 20 l. granted, 
the fine to be levied, uſes to be expꝛeſled by the Indenture; further, that ik the 
ſame were behind, to diſtrain; if a Reſcous, a pound Beach, 02 a Replevin bzought 
then to re-enter and to retain, quouſque, all theſe to concur, oz no ule to rife this 
uſe to riſe by reaſon of the Covenant to Odour the firſt G2zante ; we agree all foz 
the time, (S.) The Rent was granted in 8 Jac. and the Covenants, the Aſſignment 
9 Jac. 10 l. Rent arrear, 11 Jac: the Fine levied, 12 Jac. the Diſtreſs and Replevin, 
13 Jac. lay all together, and the uſe well riſeth unto Odour. 

8 — fo2 thts. 1. That in this Fine the Covenant compiled, which is with 
Our. a 

2. By the Rule of Law, a general Covenant directs the ſpecial uſes of a Fine, 
the ſpecial operation of theſe by the general Covenant, and accozding to the intent 
of the parties, and this is pzoved by 6 R.2. Fitz. tit. Eſtoppel, placito 2. A Feoffment 
to two and their Heirs by Deed, a Fine to be levied, which is to them. and to the 
Heirs of one of them, this ſhall be co the Jeirs of both of them, which Caſe is 
put, Coke 2. pars fol. 74. B. in the Loꝛd Cromwells Caſe, there it is ſaid, that the 
pꝛecedent Feoffment ſhall rule and direc the ſubſequent Fine, and pzeſerve the joint 
Eſtate in them of Fee-ſimple againſt the expꝛeſs limitation of the Fine, and the 
Fine ſhall be ruled and directed acco2ding to the pꝛecedent agreement and Eſtate 
made by the parties. | 

In Knights Caſe, Coke 5. pars fol. 55. a Leaſe made of divers Pouſes in Clarken- 
well, rendzing the yearly rent of 51. 10s. 11 d. (S) foz one Youle 3 1. 11 d. foz 
another Poule 20 s. and foz the other Youſes,the reſidue of the Rent of 5 l. 10 8. 11 d. 
with condition, if it be behind in part oz in all, at any of the Feaſts, chat 
then &c. this there reſolved co be one entire Rent; Times different make no dik⸗ 
ference, if nothing happens in the mean time to crols it; as in Caſe of a bargain 
and ſale, and befozg Jnrolment a Fine is levied to him, afterwards the Ded is 
Inrolled, he now takes by the Fine; and if this ſhould be otherwiſe, all Aſſurances 
might be ſhaken, 

The Law neither ſs, noz regards any time, but the time of the firſt agreement, 
notwithſtanding divers aſſurances be in differing times, and all but to perfect one 
aſſurance ; and by conſtruction of Law, chey ſhall all be ſaid to be made at one and 
the ſame time, otherwiſe you may ſhake all aſſurances. bs 

ut 


herein with him, that Judgment in this caſe 
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But it hath been objected, how will pon have this Land bound, when it is con- 


veyed away befoze, | 
This map be anſwered by the Caſe of 16 E. 3. Brook tit. age, placito 51. put 168.3. Brook 
\ Coke 1 pars, fol. 98. b. in Shelleys Caſe : Af R. S. hath a Seignio2y by deſcent, tit. &c. 
: and afterwards a Tenancy eſcheats, then a Son is bozn ; in this Caſe the Bon 


ſhall enter upon him; foz though the Tenancy firſt veſted in him, and was never in 
the Father; yet foz that the Oziginal Caule, (S) the Seigniozy was in the Father, 
therefoze the Don ſhall enter upon the Uncle: To the like purpoſe is the Caſe in | 
Plowden, f. 284. in Chapman and Daltons Cale, where a Covenant was made Plowder, fol. 
with Chapman, that he ſhould make a Leaſe foz years unto him, befoze the *Leaſe 254 Kc. 
made Chapman died, the Leaſe was made to his Erecuto2s, ſo that the term firſt 
began in the Erecuto2s; yet in regard the Covenant made to the Teſtatoz, was the 
cauſe of making the Eſtate to the Executoꝛs, fo2 this cauſe the term was aſſets in 
the hands of the Erecutozs, as well as if the ſame had been made to the Teſtatoz 
himſelf, | 
As to the Caſe befoze remembzed in 3 Marir, Dyer, f. 130. and put in Bing- 3 Maria, ac. 
hams Caſe, Coke 2 pars, f. 94. and Mich. 24 E. 3. put in Dyer, the Caſe of the 6 
Wardſhip, there remoto impedimento : Compare this with our Caſe here, che 
Fine levied, Kent behind, a Diſtreſs taken, no uſe as yet ariſeth, but by the Re- 
plevin ſued, then the uſe ariſeth ; and in the eye of Law, all this now hath relation 
to the firſt and oziginal agreement: The ule here ſtill remains in the firſt Pan till 
the Replevin ſued; this doth then awaken the uſe, as it is in Shelleys Caſe befoze 
remembꝛed upon the Recovery. gas > 
Another ground is alſo taken in Chudleighs Caſe, Coke 1 pars, fol. 137. That Coke 1 pars, 
the Execution of all things Crecutozy till hath reſpec unto the oziginal Ac, and f. 137. K. 
this appears to be ſo in the Countee de Rutlands Caſe, Coke 5 pars, fol. 25, 26. Coke 5 pars, 
and that variance in time ſhall never deſtroy the oziginal agreement between the fol. 25. &c. 
parties, if no new mean agreement can be pꝛoved to be between them, but the uſe 
ſhall be accozding to the firſt Jndentures, 
The Caſe befoze remembzed of the Advowſon cannot be denped, foz there this 
being fallen, was lodged and ſetled, nothing there to interrupt the ſame ; but it is 
not ſo here in this Cale, foz when the uſe here ariſeth, it is all now ab initio, up⸗ 
on the fi”? agreement, and as if it had bien all then perfected; the Law always 
hath reſpect to the oziginal ac andagrement, and will judge accozding to that, to 
this purpoſe is the Caſe in 33 Aſſiſar. placito 7. where a Servant hath a purpoſe 
to kill his Maſter, foz the better colouring of it, he goeth out of his Service, and 
then kills him; reſolved there, this to be petty Treaſon, becauſe he now acted 
this, which he intended to do befoze, when he was in his Service, and therefo2e 
reſolved, that this Action ſhould now have relation to his firſt intention, and lo to be 
petty Treaſon in him. 
It hath been then objected, that then and from thencefo2th the uſe to ariſe, and 
that by this there is an excluſion of the fozmer, the uſe not to ariſe befoze ; this not 
ſo , vide foz this, Coke 5 pars, fol. 19, 20. in Boraſtons Caſe, touching ſuch a cons 
tingent limitation; here in this Caſe now in queſtion, the contingency happening, 
this doth awaken the uſe, and then the ſame ſhafF ariſe, ſo that here is a ſufficienc 
demonſtration when this uſe ſhall ariſe to the G2ante, and to his Aſſignee, (S) up- 
on the Diſtrels taken, and a Replevin b2ought foz the ſame, and all this ſhall now 
have relation unto the firſt oziginal Agreement; ſo that Fiſher the Aſſigne, in 
this Cale, after the fine levied, had juſt cauſe to diſtrain foz the Rent behind, and 
upon the Replevin brought by the firſt agreement, upon the Indenture of Cove- 
nants, the uſe did then ariſe unto him, and thereby he was well entitled to enter, 
and to make a Leaſe fo2.years to the Plaintiff,which being ouſted by the Defendant, . 
t had god cauſe to bzing his Ejectione firmæ, having a good title under Fiſher ty: 
L I Alligne, 
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Aſſignee by vertue of his Leaſe, and lo Judgment ought to be given foz the 
Plaintiff, and againſt the Defendanc, 


Curia, divided Nota, That in this Caſe as touching the chief point, the Judges were in this 

two againſt divided, (8) two againſt two, (S.) 

2 Haughton & Dodderidge foz the Defendant, and Croke and Mountague Chief 
Juſtice foz the Plaincift, 


Nota. In an Action upon the Caſe upon a p2omiſe, where a certain requeſt is 
13 to be laid, and where not. 
13 By Mountague Chief Juſtice, where the requeſt makes the Debt, there a time 
| certain ought to be laid of the requeſt made: Eut otherwiſe it is where there is a 
good Debt befoze, and a requeſt only to be made fo2 the payment of ic, upon a pꝛo⸗ 
mile, there it is ſufficient to lay a requeſt generally withcut anytime, and this is 
good. 

The whole Court agreed with him herein. 


Payn Plaintiff, againſt Se/by Defendant. 


An Action up- 1 an Action upon the Caſe upon an Aſſumpſit, foz two ſeveral pzomiles ; The 
on — for T one upon a pꝛomile to give one ſo much foz a Bozſe, the other foz Pony lent ; 


1 Ro.Rep.423, Judgment given foz the Plainciff upon a Demurrer, and upon a Writ of Enquirp, 
1 Ro. Abr. 370. the Jury gave entire damages; This moved in Arreſt of Judgment, 
It was urged foz the Plaintiff, that theſe entire damages were well given by the 
Jury, and fo is the common courſe of the Court, as it was alledged. 
Foz the Defendant it was urged, that here the Action is bzought by an Admi⸗ 
niſtratoz, and it is alledged, that Adminiſtration was committed unto him by the 
* iſhop of, &c. and doth not lap, loci illius ordinarius 3 and alſo that the giving 
of entire damages is not good, this being upon a Demurrer, and a Writ of Enquiry, 
22 Eliz, Dyer, and not upon a Uerdid 3 foz this was cited, 22 Eliz. Dyer, fol. 370. Cliffords Cale, 
bee. Ejectione Cuſtodiæ terræ, & hæredis, and entire damages given, this not good and 
acco2ding to this is Moor and Bedels Caſe put. | 
Coke 10 pars, fol. 130. in Osborns Caſe, this being not like an Action upon the 
Cale fo2 ſeveral wozds ſpoken at one time, ſome of them actionable, ſome not, and 
entire damages given, this ſhall be fo2 the wozds which are actionable, not foz the 
other, as it was urged, 
Foz the Plaintiff it was alledged, That as to the granting of the Letters of 
Adminiſtration, it is alledged that they were granted by the Arch⸗Biſhop, who was 
Paſch. 22 Eli. the Petropolitan, and ſo the Adminiſtration not void, but voidable by lentence, and 
B. R. gc. do is Vere & Jetferis Cale, Paſch. 22 Eliz. B.R.cited, Coke 5 pars, fol. 30. in Princes 
Caſe, and that entire damages here are well given foz this, 18 H. 8. tol.1. in waſte, 
in thee ſeveral rooms, and damges entire given, and good. 
Croke Juſtice, Pe ought to have damages foz all, ergo fo; part. | 
Dodderidge Juſtice, Here two things are joyned of one and the ſame nature, 
and therefoze damages ought to be given joyntly: But in a Declaration foz ſeveral 
things, there to let down leveral ſums, 
Judgment for The whole Court agreed with him herein, and that entire damages here were 
the Plairrif, put I and therefoze by the rule of the Court, Judgment was given foz the 
C. 0 


Davenport 
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Davenport the Executor of Davenport Plaintiff, 
againſt Wood Defendant. 


E an Action upon the Caſe foz a pzomiſe, bzought by an Executoz, againſt an an a&ion up» 
Crecutoz of an Executoz, upon the pꝛomile made by the Zeſtato?, foz tht pays on the caſe ſot 
— Pony lent unto him Rich. Wood bozrowed the Ponp, and pzomiſed to © Promile. I 
p the ſame, 
. was urged that this is not the general Cale of an indebitatus aſſumpſic, but | 
the pꝛomiſe is ſpecial, and the requeſt ſpecial, limited co the Teſtatoz, oz to his 
Executozs, | | | 
Croke Juſtice. It it here implyed that he was to pay this upon requeſt, being 
that which the Law here requires; if no requeſt be made, by the omiſlion of this, 
he is not to lole his Debt, the loan here is prior ordine, but by the Law they are 
both of them ſimul tempore, the requeſt made, the Ponp to be paid; but if he 
doth not make any requeſt, the Debt by this is not to be loſt, foz his Executoz map 
well make the requeſt, | | 
As to the Dbjection made, being here the Executoz of an Execttoz, this is not 
material, the Action well lieth agatnſt him, licerque etiam, ad hoc requiſitus, to 
pap this, &c. the ſecond licetque etiam omitted, yet the requeſt being here made to 
the firſt Pan who made the pzomile, and alſo to his Executoz, this is good, quod 
curia conceſſit. s 
Dodderidge Juſtice. - If he had ſai, -Licet poſtea requiſitus, without auy day 
mentioned, yet this is good, and ſo it ſhall be here in this Caſe, | 
Haughton Juſtice. Mere he declares that having lent Pony, and ſach a dap, 
indebitatus foz Wares, & ſic indebitatus aſſumpſit, to pay the Pony, here it is in- 
debitatus exiſtit, foꝛ Pony lent, and doth not ſap, adtunc & ibidem, aſſumplit ſolvere, 
he ought to ſap ſo, 02 & tic indebitatus exiſtens aſſumpſit ſup& ſe ſolvere. 
Eut here in this p2incial Caſe, Jt was in conlideratiorie inde ſuper ſe aſſumpſit, 
adtunc & ibidem folvere, this is | 
The whole Court agreed with him herein. a Pu a. 
Croke. It hath been here adjudged, if Pony be lent to one, who pzomileth to 
pap this upon requeſt to I. S. who dies befoze any requeſt made, pet he ſhall Have it, 
oz the Pony ſhall be paid to his Exetutozs. *. 
An Dbjection was then made, becauſe entire damages were here given 
This was held good by the Court, not withſtanding this Objection; and ſo in an 
Action of Treſpaſs, foz two Treſpaſſes and Damages entire given, this is good. 
The Clarks being demanded by the Court, they all made anſwer and ſaid, That 
ſo is the uſual courſe of the Court in ſuch Caſes upon ſuch ſeveral pzomiſes as 
here there were; two p2omiles and entire damages given, that = is good, and 
they are not here to ſever the damages, but where part is found foz che Plaintiff, 
and part fo2 the Defendant, *s 21 
And ſo by the rule of the Court in this pꝛincipal Cale, Judgment was given Jndemene, 7 
foz the Plaintiff, ee 
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Sir John Sydnam Plaintiff, againſt May 
Defendant. 
Entred Termin. Mich. 13 Jac. B. R. 
Kot. 347. 
Action upon I an Action upon the Caſe foz ſcandalous woꝛds, the Defendant denies the ſpeak⸗ 
— for ing ol the woꝛds, and takes a travers, abſq; hoc, that he ſpake the wozds, &c. the 


Cro Jac. 407. 
1 Ro. Rep. 427. 


Jury found a ſpecial Uerdia, they found the woꝛds to be theſe ſpoken by the Deken⸗ 
dant, (S) Jthink in my Conſciente if Sir John Sydnam might have his will, he 


2 Rol. Ab.719, would kill all the true Subjects of England, and the King tw and he is a main- 


7 18. 
1 Rol. Abr. 48, 


49. 
Hob. 180. 
6 E. 6. &c. 


Mich, 35 & 36 
c. 1 


tainer of Papiſtry, and of rebellious Perſons, 

It was urged fo2 the Plaintiff that cheſe wozds are actionable, 6 E. 6. Dyer, 
Kemp will be a Bankrupt within theſe two days, actionable. 

28 H. 8. Dyer, J will abide by it, that Ruſſel was and is a falſe Thief, acion- 
able; Theſe woꝛds in this Cale as it was urged, are wo2ds of ſcandal and aggra- 
vation: If he had ſaid ſo in the affirmative, they had been Adionable, and here 
theſe wozds do tant amount, as if he had expzeſly ſaid ſo, 

29 Eliz. between Skite and Morgan, an Action upon the Caſe fo2 theſe wozds, 
(S) He is a maintainer of Pirats, and held actionable, and that tc ſhall be intended 
in Caſe of Piracy, 

Sir Henry Lea, & Pennyſtones Caſe, fo; theſe wozds, (S) Sir Henry Lea is a 
maintainer of Thieves, actionable. b 

9 Jac. B. R. Beresford & Treſhams Caſe, Thou didſt ſpeak Treaſon, ruled that the 
Action well lay, foz that Os demonſtrat, quod cor ruminat. As to the entire damages 
given, urged that this is god, if part ofthe wozds be actionable, and part not, and 
the wozds found, the Maintiff to have his Judgment. 

Foz the Defendant it was urged that the wozds are not actionable, 

=_ 44 Eliz. Fountain & Grymes Cas Thou are a. Rebel, not action- 
able. ö * 
Nich. 35 & 36 Eliz. Perpoints Cale, Py Maſter put me away becauſe J would 
not be a Papiſt, not actionable. 

Trinity 40 Eliz. Allen and tons Caſe, Coke 4 pars, he gave his Champion counſel 
to kill me; purpoſe, intents and thoughts, are not ac ionable. 

Mich. 43, 44 Eliz. Royal and Virtues Caſe, If my Lo2d had done him right, he 
had been hanged, not actionable, becauſe conditional wozds, 

7. Croke Juſtice, The wo2ds laid in the Declaration are theſe, (S. If Sir 
John Sydnam might have his will, he would kill all the true Subjeds of England, 
and the King too, and he is a maintainer of Papiſtry, and rebellious Perſons, The 
Defendant here takes a Travers, abſque hoc, that he ſpake the wozds as they are 
laid in the Declaration, The Jury do find that he ſpake the wozds in the Declara- 
tion; but they do further add unto them theſe pzecedent wo2ds, which they like- 
wiſe find chat he did alſo then ſpeak, (S) J think in my Conſcience if Sir John 
Sydnam might have his will, &c. whether by theſe words ſo added, there ſhall be 
ſuch a variance between the Declaration and the Gerdic, ſo that the Plaintiff can- 
not have his Judgment; this is a great queſtion in this Caſe, Ik there be no 
ſuch material variance, then the Plaintiff to have his Judgment, 

Thoughts are free till they be clothed with wozds, andthen they are not free, 
ſermo eſt animi index, the Tongue is the Dzganon of the Yeart, mentiri eſt con- 


tra mentem ire. I think in my Conſcience this is idem per idem, this is = — 
aſſeve⸗ 
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aſſeveration, which amounts unto an affirmatfon. A think in my Conſcience this is 
all one as if he had ſaid ſo in facto. Mere the omitting of theſe wozbs in the De- 
- claration, (8) J think in my Conſcience is no material variance, being but Cirs 
cumſtances, and this adding of theſe wozds by the Jury, doth not detrac any thing 
from the Declaration. And ſo the wozds as they are laid are actionable, and the 
Declaration good, the variance between the woꝛds laid in the Declaration and the 
wozds found by the Jury is not material, and ſo Judgment ought co be given foz 
the Plaintiff, 

2. Dodderidge Juſtice. In this Caſe we are to conſider theſe particulars, 
(S) 1. Theſe woꝛds as they are laid in the Declaration. 2. The wozds as they 
are found by the Jury in the ſpecial Verdict. 3. Touching the concluſion of the 
Uerdic. 

1. The wo2ds as they are laid in the Declaration, (S) If Sir John Sydnam 
might have his will. To extenuate theſe wozds, (If he may have his will.) The 
will of Pan is uncertain, and none knows the will of Pan. The other wozds, Ye 
will kill the Bing; matter upon a future ac, As to ſay, ſuch a Pan being a Per⸗ 
chant will be a Bankrupt within two days, theſe wozds are ſcandalous, becauſe 
they take away from him his credit, as well foz the future time, as foz the pꝛeſent; 
theſe wozds thus ſpoken dzaw Pen from dealing with him. If one ſaith that 1.S. 
will Rob I. B. within (uch a time; foz if he ſaich, that he make pzeparation foz 
to do it; theſe wozds are ſcandalous quia præbent occaſionem ruinæ, although 
nemini ruinam. The Law doth not only maintain and pzeſerve the life and pol⸗ 
ſeſſion of a Pan, but alſo his good Name 3 here the woꝛds are, will do ſuch a thing, 
being wozds de futuro; a thing that none knows. All mozal Uirtues and Uices, 
are in the will of Pan, and from the will, they come into the intention, and ſo by 
this a thing is made good oz ill. Bracton, Out of a wicked will, no good pꝛocæds; 
and ſo the wo2ds as they are laid in the Declaration are ſcandalous, 

2. As to the Uerdic,and herein it is tobe conſidered, whether by this Uerdict the 
firſt woꝛds are qualified by the adding of moze wozds, oz whethere by this there 
is any diminution of the woꝛds. Ik any diminution be, pet if he did ſpeak wozds as 
impo2ted Scandal, there the Court ſhall judge upon them; as to the wozds added 
by the Uerdic if theſe woꝛds ſo added do diminiſh and extenuate the matter, this 
may alter the Caſe, but when the wozds ſo added, do diminiſh nothing at all, but ra⸗ 
ther aggravate the matter; as 1. thought, and then ſpeech afterwards, and all this 
doth ariſe out of an ill thought, and that with theſe degrees, S) 1. pꝛivately, ſeconds 
ly publickly, and thirdly with denuntiation ; here the woꝛds added in this Uerdict, 
do not diminſh, but encreaſe the ſcandlal, pzoceding out of a wicked Conſcience, 
None can judge of the Conſcience of another until he declare this, by wo2ds utter⸗ 
ed by him; he ought to rule his Tongue; this doth not ſuit with his Conſci- 
ence, he ought not to ſpeak ill of any Man, the referring of this to his Conſcience 
doth not at all diminiſh, but very much aggravate the matter, the wozds themſelves 
P2oceding from an ill Fountain, and from an ill Kot, | | 

3. Asto the concluſion of the Uerdic, the Jury do refer the matter, they find 
him culpable of the wozds in the Declaration; this is true, theſe they do find, aud 
other wozds alſo to be ſpoken by him, (but not laid in the Declaration,,) this vari- 
ance makes no alteration in the Caſe, the wozds ſpoken and found are ſcandalous; 
and actionable, foz which the Plaintiff had juſt cauſe of Action ; and ſo Judgment 
dught to be given foz him. | 

3. Haughton Jultice, That in this Caſe Judgment ought to be given fo2 the 
Defendant, But in this Caſe J will neither excuſe, noz pet juſtifie the Defendanc. 
The woꝛds are ſcandalous, as they are laid in the Declaration, although they are 
in the future time, and fo2 the Plaintiff; theſe wozds in the Declaration are ſuffici- 
ent foz the maintenance of his Action. The incertainty of the will voth not alter 
noz diminiſh che matter; the wozds being in the future time. The Caſe cited at the 
Bar 
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Bar of 6 E. 6. Dyer fol. 72. Will' Kempe will be a Fankrupt withing theſe two 
days adj. actionable ; this Caſe moves me to be of this opinion, for this is a dil⸗ 
credit to him, and all will think ſo of him; and ſo here. If he had his will, none 
knows whether he would have done this oꝛ not; here it is to be pꝛelumed that he 
knew ſomething, that he had a wicked will, and therefoze in this J do agree with 
the reft fo2 the Plaintiff, and this upon the reaſon given in Hext and Yeomans 
Caſe, Coke 4 pars, fol. 15. b. Foz my ground in Allerton, Hext ſeks my life ; and 
if J could find John Silver J do not doubt but within two days to Arreſt Hext fo 
ſupicion of Felony. Foz the later wozds adjudged that the Action well did lie, 
becauſe that foz ſuſpicion of Felony, he ſhall be impziloned, and his Life dzawn 
into queſtion. f a 

But here the matter which moves me to doubt, and to be of opinion againſt the 
Plaintiff, is upon the wozds in the Declaration, which are not found by this Uer- 
dict; fo2 this being an Action upon the Cale ſoz wozds ſpoken, the Jury here have 
not found theſe woꝛds which are laid in the Declaration; the wozds being laid in 
the Declaration in the affirmative. (S) Ak he might have his will, abſolutely theſe 
wozds to be p2oved by the Uerdict, and Damages to be given in reſpec that he 
hath directly laid Jo; and the Jury have found in this manner, (5) That he lald J 
think in my Conſcience, that if, &c. and ſo this is not in the affirmative, as the 
ſame is laid in the Declaration; and J am of this opinion, not becauſe theſe wozds 
are as an excuſe, oꝛ by way of extenuation of the fozmer woz2ds, foz they are not ſo, 
but becauſe the Jury have not found the wozds affirmatively, as they are here laid 
in the Declaration; and foz this cauſe only J am againſt the Plaintiff, foz the 
woꝛds, as in the Declaration laid to be ſpoken by him affirmatively in the Werdic, 
they are found to be ſpoken in another fozm, (S) that he ſaid, J think in my Con⸗ 
ſcience, that if, &c. and ſo the wozds as they are here laid in the Declaration, are 
not found by this Uerdic ; and therefoze the Plaintiff Here cannot have his Judg⸗ 
ment, If an Action upon the Caſe be bꝛought foz wozds, ſome of which wozds are 
actionable, and ſome others not, Judgment ſhall yet be given foz the Plaintif, 
and Damages in ſuch a Caſe given generally, ſhall be taken and intended to be 
given fo2 thoſe woꝛds only which are actionable, and not fo2 the other. J hold that 
toz the firſt wozds here, it found as they are laid in the Declaration, an Action well 
lieth foz them, and the Plaintiff to have his Judgment, but not ſo as thep are 
here found by this Uerdic 3 and therefoze as this Caſe is, and upon this Uerdic 
thus found, Judgment ought to be given fo2 the Defendant, 

Croke, Lecauſe the Jury have found the wo2ds themſelves which are laid to be 
ſpoken, and moze by wap addition, this ſhall not take away the Plaintiffs Action, 
koꝛ theſe additional wozds do nothing at all diminiſh oz leſſen che other, and ſo the 

Plaintiff co have his Judgment, 

Doddezidge. If the wozds were ſuch, that ſuch a one is a Fankrupt ; the 
Jury do find that he ſaid, that he would be a Zankrupt ; here the Plainciff 
ſhall not have Judgment, becauſe the Jury doth not find the wozds in the Declara- 
tion, one being in the pꝛelent time laid; the other, the finding of the Jury, in 
the future time, and yet both are actionable. But when the ſame wozds without 
any alteration, are found by the Jury, but pet with an addition of ſome other wo2vs, 
which do not diminiſh (if they did diminiſh) then che Plaintiff not co have his Judg- 
ment; here the woꝛds added and found by the Jury, do not wit hoꝛaw from, but add 
by wap of aggravation, thep add an ill thought to a cozrupt tongue 3 theſe addition⸗ 
al wozds do not diminiſh any thing from the fozmer wozds laid in the Declara- 
tion, the Jury only finds further that he ſpake theſe-wozd, as he thought in 
his Conſcience 3 ſo that here is no Diminution from the fozmer wo2ds ; but the 
Jury do find all the wo2ds in the Declaration, and moze. In the Cale befoze re⸗ 
membzed, the Plaintiff could not have his Judgment, becauſe the Declaration was 


in che pꝛelent time, but when the ſame woꝛds in the Declaration, without any alte- 
ration 


j 
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ration are found, which do make no diminntion, but do only add ill thoughts to ill 
wo2ds ; therefoze the Plaintiff to have his Judgment. 

Haughton, Ik a Thief be at the Bar, to be arraigned, and a Witneſs comes 
in and laith of him, J think in my Conſcience that he ſtole the Yozſe, foz which he 
was queſtioned ; this is no affirmation that he did ſo. 

Dodderidge. When the life of a Ban is in queſtion, and one Witneſs ſaict, J 
think he did the fac, in this J do agree that this makes nothing againſt him, ic 
fama, tides & oculus, are tender things, and not to be compared to the Witheſs of 
one, upon the like of a Pan, the fame and credit of a Pan is moze center, and woꝛds 
which will bear Action, will not take away the life of a Pan; | 

We do all of us agree, that the wozds in the Declaration are well actionable: 
But we do differ only upon this which is found in this Uerdia, by way of ad- 
dition, | 

Curia. Me will confer moze of this amongſt our ſelves, and if we can be all ot 
dne miud, the Plainrciff then ſhall have his Judgment. Eut the beſt way is to have 
the Defendant to agree, and to ſubmit himſelf co Sir John Sydnam the Plaintiff ; 
and ſo foz the better effecting hereof,the Court adviſing the Defendant lo todo; this 
Caſe was adjourned upon a Curia adviſare vult, to a further time. 

Afterwards this Caſe was moved again foz the Judgment of the Cotrt, there , 
being no end made between the parties, 

Haughton. It hath been agteed, that if the wozds laid in the Declaration, and 
the wozds found by the Jury are differing, that then this is not good. 

Dodderidge. It hath been agreed, that the wozds laid in the Declaration here 

will well bear an Action, and 2. It hath been alſo agre&d, that if the wozds found in 
the Uerdic, had all ben in the Declaration, that then it would be foz the Plaintiff; 
It is now to be conſidered, whether theſe wozds found in the Uerdic moze than 
are in the Declaration,hath altered the ſenſe of the flander , as to this I think clears 
Iy it hath not, foz here by theſe wo2ds added in the Uerdie,to be alſo ſpoken by him, 
he ſhews; that his thought was as ill as his wozds ſpoken. 

Croke. Take theſe wozds any wap as pou will, either ſingle oz divided, and 
the wozds will well bear an Action. | 

Dodderidge. It the woꝛds in the Werdic, which are added, were ſuch, (S) J am 
_ reſolved, that if, &c. would this make any alteration » It would not 
clearly, | 

Mountague Chief Juſtice agreed with them herein, All is here found by the Judgment for 
Uerdic, which he did ſpeak, & aliquid amplius than is laid by the Plaintiff in his ihe Plaintiff, 
Declaration ; but this which is found moze, doth aggravate, and nothing at all al- e c. 
ter the matter, and therefoze by the Rule of the Court, Judgment was given foz 
the Plaintiff, | 


Sminke Plaintiff, againſt Barker Defendant. 


Nan Action of Debt, the Deferidant had day given unto him to wage his Law, bebt. 
and at the day, Richardſon Serjeant moved the Court, that the Defendant was Ro. Rep. 430. 
ſick of a burning Fever, and foz this cauſe moved the Court foz another dap foz 
him to come and to wage his Law, and did offer to make all this good by an At- 
fidavit. 

R The Court refuſed to receive this, but adviſed him to plead co the Country, and 
he did. 


Motterani 
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A Prohibition. 
1 Rol. R. 426. 


Motteram Plaintiff, againſt Motreram 
Defendant. 


Na Pꝛohibition, upon a Suit in the Spiritual Court, the Caſe was this, (8) f 
Suit was in the Spiritual Court foz Defamation, by the Wife of the party, a 


« 2 ſentence there given, and coſts, pro expenſis litis, the Busband did releale theſe 
4 Ro.Abr.298, coſis, which they would not there allow of, upon a ſuggeſtion here that the Musband 


300. 


Hillar. 7 Jac. 
The Caſe of 
the Church · 
wardens, 


28 Eliz. Ec. 


Trin. 44 Eliz. 


B. R. &c. 


was di voꝛced Cauſa Adulterij. A Pꝛohibition was pꝛaped. 

Againſt the Pꝛohibition, a Caſe was cited, Hillar. 7 Jac. where a Suit was in 
the Eccleſiaſtical Court, by two Church-wardens, foz not repairing of the Church; 
one of them did releaſe, the which releaſe being there pleaded and diſallowed, a 
Pꝛohibition was pzayed, but afterwards a Conſultation was granted becauſe that 
this Court is not to judge of this, which pꝛoperly belongs unto them. 

Object. The reaſon objected, becauſe the releaſe was not there by them allowed 
of, and that this is matter of injuſtice. 

Reſp. Jn anſwer to this, this may be there tryed by Appeal. 

Alſo there may be good cauſe foz them to diſallow of the releaſe, and no injus 
ſtice done by this, Allo this releaſe in this Caſe was made after ſentence there 
given; and if at the Common Law, ſuch a releaſe ſhould be made after Judgment 
given, this would not be good, If a Writ of Erroz be bzought here, upon a Judg⸗ 
ment given in the C.B. and foz Erroz, ſheps a releaſe made after Judgment, this 
is no Erroz to reverle the Judgment. Mere the divozce was a menſa & thoro, and 
alſo from all matrimonial Duties. 

Foz the Pꝛohibition, It was urged, and much enfozced, that this releaſe by the 
Pusband was good, the Duit being in the Eccleſiaſtical Court, foz Defamation, 
ſentence there given, the Wife divozced a menſa & thoro, which doth not diſſolve 
vinculum maritagij, but that, chis notwithſtanding, they. may come cogether again 
when they will; and ſuch a divozce, is no bar of Power. And this is not like to 
the Caſe befoze remembzed of the Church-wardens, which muſt be agreed to be ſo. 
38 Eliz. B. R. between Melham & Winnes, It was here ruled, that a Gift of the 
Goods of the Pariſh, made by the Church-wardens, is not good, without the aſſent 
of the Side⸗men, and the Ueſtery,and if by the Ueſtery the ſame is good, this being 
then in manner asa By-Law. here coſts are given, and the Yusband doth releaſe them, 
if they will there give ſentence, notwithſtanding this releaſe,and againſt the ſame, 
they ought to be p2ohibited 3 this releaſe here (as it was urged) being a full Bar 
of the effect of the ſentence 3 this matter pleaded there befoze the Court of Audi- 
ence, and the releaſe there ſhewed, and therefoze they are not to execute this ſentence 
againſt the rcleaie, 

Dodderidge Juſtice. I the Caſe which was betw&n Tottey and Stevens, Trin. 44 
Eliz. B. R. Rot. 865. where Baron and Feme were divozced fo2 Avultery on the 
part of the Wife, there was a Suit alſo foz a Legacy, which is a good Caſe, and 
Duits with this Caſe here in queſtion, ik it be looked into, 

Haughton Juſtice. Ju Caſe of a Suit foz a Legacy, the Yusband is foz to 
purſue this, and therefoze his releaſe here may be good; but here in this Caſe, the 
matter in queſtion is foz Slandering of the Wife, and this is perſonal to the 
Wife, and the determination of this, is left unto them there, and if by their Law, 
in ſuch a Caſe, the releaſe of the Pusband is not good, thereby to depzive the Mile 
of her coſts, being depending upon the Oziginal, (S) the Defamation; We have 
nothing here to do with this, foz to cozrect their Law; and therefoze they are not in 
this Tale by us to be pꝛohibited. 


Dodderidge 
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Dodderidge. They there only reffoze the party, to her good name, in Caſe of 
Defamation, as here in this Cale; and this doth very much differ from the Caſe 
of a Legacy, the point here only is, the husband and wife are divozced, cauſa Adul- 
terij, the Wife the ſues in the Etcleſiaſtical Court foz Defamation, and there re⸗ 
covers, and coſts are given, the which the Yusband did releaſe, whether this releaſe 
thus made by the Yysband, ſhall bar the Wiſe of her coſts. And if they will not 
allow of this releaſe there, whether a Pꝛohibition ſhall be granted oz not. 

The whole Court clear of opinion, that no Pꝛohibition in this Caſe is to be Prohibicior 
granted. And lo by the whole Court in this Cale a Pꝛohibition was denied. — 


Curiame 


Froſt Plaintiff againſt Eyre Defendant. 


N an Action upon the Caſe foz ſcandalous woꝛds, upon Non culp. pleaded a ber- a gion on the 
dict was given foz the Plaintiff, Jt was moved in Arreſt of Judgment foz the Caſe for words, 
T efendant, that the wozds ſpoken, and laid in the Declaration, are not actionable, V. 3 Leon. 231 
The woz2ds were theſe ſpoken by the Defenvant, to the Plaintiff, (S.) Thou haſt ©3 , 3+ —— 
fozged Wztings, foz which thou ſhouldſt loſe thy ears. — 
Whether theſe are actionable oz not, was the Queſtion # 66, | 
9 being an Attournep at Law, and ſo the wozds do touch him in his 
2 n. 
It was urged foz che Plaintiff, that theſe wo2ds are ſcandalous, and well Agion- 
able, and Venders Caſe was remembzed, which was foz theſe wozds. (S) Thou haſt dier Caſe. 
fozged my Fathers hand, whereby thou haſt received my Rent, adjudged, that theſe 
wo2ds were aſtionable 3 theſe wo2ds here in this Cale are ſpoken, co bzing him in 
danger of the Statutes of Perjury and of Fo2gery. 
1. Crook Juſtice, Foz theſe wozds (S.) Thou art a Cut⸗thzoat, no Action lpeth 
foz theſe wozds, here they are to be taken in mitiore ſenſu, But here in this 
Caſe, couple the firſt wozds with the Later, and ex precedentibus & conſequen- 
tibus, it will be very hard againſt the Defendant, In this Caſe the wozds are 
— "oh and the Action of che Caſe foz theſe wozds, by the Plaintiff well mains 
tainable, 
2. Haughton Juſtice. It is very clear, that the fozmer wozds will not bear aup 
Action; foz thele wo2ds do not charge him with foꝛgery, and then thele later wozds 
being only explanatozy of the fozmer wozds, wilt not bear an Action, where che 
fozmer will not, As if one ſaith to another, Thou hatk ſtollen the Lead off mp 
houſe, oz mp Tyles, fo2 which thou ſhould be hanged, theſe wozds are not act- 
onable, Sometimes, where the fir woꝛds are actfonable, and che ſubſequent expla⸗ 
nato2y wo2ds do qualifie che fozmer, and ſo do make them not actionable; As in the 
Caſe here, where one ſaid of another, Thou art a Traitoz, foz thou didſt affirm 
that the Kings Copn was fallen a Noble in the Pound, and ruled, that foz theſe 
wozds, being all laid together, no Action did lie. 8 
Dodderidge Jaſtice, The Action here hought by the Plaintiſt, foz chefe words 
thus ſpoken of him will not lie, foz that it is not certain what wzitings he did 
mean, and they may be frivolous w2itings,and foꝛ which he ought not co be called in 
in queſtion, and therefoze not actionable: And if ir be ſo, then the later wozvs 
here will not atd this, they will nor aggtavate: Ik he would Indie him, che fame 
ought to be, quia falla fabricavit fata, and not quia fabricavit falfe wzitings; and 
here an innuendo will not help this, as to ſay afterwards, Innuendo Obligationem, 
and this may here be done our of the Invicing of another: It may be a frivolons 
letter, and of no moment, and ſo it may well be underffoov, and cherefoze not 
attionable. 


M m Crook 
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Crook. Af one faith to another, Thou hat ſtolen, No Action lieth foz theſe 
wo2ws but if he do add theſe wozds, (S.) foz which thou ſhouldſt be hanged, an 
Action upon the Caſe then well lieth; ſo here, Thou haſt fozged Writings, no 
Action lieth foz theſe wozds; but add theſe other wozds, (S.) foz which thou 
ouldft loſe thy ears, theſe wozds then will bear an Action 3 as in the other Cale, 
(S) foz which thou ſhouldlt be hanged. | 

Dodderidge. The wozd ſtealing impozts Felony and Latcenp, and ſo they are 
ſcandalous, foz if it be but foz 6 d. he ſhall foz this have puniſhmens; but here the 
wozds are, Thou didſt make fozged Writings, not ſhewing what they were, and 
fo not acnionable, ' 

Crook. IJ agre this to be ſo, if you add not theſe wozds to the fozmer, (S) foz 
which thou ſhould loſe thy cars, without cheſe latter wozds, the other are not 
acionable, X 3 

Haughton. Fo2 to make fo2ged Mritings, is not puniſhable, but the publica- 
tion of them; but becauſe it is not ſhewed what theſe Mritings were, this makes 


the doubt. ; 
And ſo this matter reſted upon a Curia ad viſare vult, and the ſame adjourned to 


a further time. 

Akterwards this Caſe was moved again, and debated. 

Mountague Chief Juſtice. It is not here laid, that the Plaintiff was an Attoz⸗ 
ney, but a Sollicitoz : Theſe wo2ds, as they are laid, will well bear an Agton : 
In generalibus, wo2ds ſhall be taken in mitiore ſenſu, but not ſo in particularibus, ſen- 
ſus verborum ex cauſa dicendi : Foz one to ſay of another, Thou haſt made fozged 
Writings, no Action lieth foz theſe wozds; but if he conjopns the latter part wich 
the fozmer, thele do very much enkoꝛce the other. 

To this purpoſe is the Lozd Cromwells Caſe, Coke 4 pars fol. 12. It is no mar- 
del pou like not me, foz you like not any of the Kings Subjects. 

Browns Cale there put, Thou haſt burnt mp Barn adjopning to my houſe, theſe 
woꝛds are aſtionable, wo2ds are to be taken in communi ſenſu. 

Birchleys Caſe, Coke 4. fol. 16. in this Court, being an Attozney, Thou art a 
cozrupt man, an Action lieth toz thele wozds, foz they touched him in his P;ofeſ- 
ſion ; lo here in this caſe the wozds are actionable, and the Action bzought by the 
Plaintiff fo2 theſe wozds do well lie. 5 

Crook. It is here laid that the Plaintiff was a Pꝛactitioner, a Bollicitoz, and 
a Steward of a Pannoz, theſe latter wozds here will enfozce the Action : Ik he 
Had laid that he was an Attozney, clearly then the wozds would be actionable, but 
it is laid here, that he was Seneſcallus, and ſo the wozds actionable, becauſe he is a 
publick perſon 3 the pꝛeceding wozds here are to receive conſtruction by the wozds 
ſubſquent :. Burnt mp Earn, Innuendo, full of Cozn not actionable 3 but if the 
wozds, Burnt my Barn full of Cozn, foz theſe wozds an Action well liech ; here 
tbe wozds are ſpoken to the Plaintiff being Steward of a Pannoz z Thou haſt 
made foꝛged Wzitings : An Attozuey is a publick perſon : If one ſaith to a com- 
mon perſon, thou art a falſe and a cozrupt man, no Action lieth ; otherwiſe if they 
— ſpoken to a. Juſtice of Peace, Intentio verborum ex animo dicentis is to be col- 

ted. | 

Ik one ſaith to a Steward of a Pannoz, Thou haſt made Writings which are 
fozged, theſe wozds do extenuate: Thou haſt follen my Cozn, no Action lieth 
foz theſe wozds, fo2 it may be growing; but if he ſaith, Py Cozn, foz which thou 
ſhalt be hanged, otherwiſe it ſhall be. 

Dodderidge. Theſe wozds here are not actionable, neither foz a Sollicito2, 
noz pet foz a Pzacticer ; this here is the matter, Thou haſt made fozged Writing®, 
and theſe may be frivolus Rimes, which map be ſet out in anothers name: None 


can imagin of what nature theſe are, innuendo, Bonds oz Covenants, this will 
not 
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not — it, what Writings theſe were, whether of auy impoztance, oz not, non 
conſtat. 1 

As to the later wozds then, being (S.) Foz which thou cheuldſt loſe thy ears, 
theſe wozds will not enfozce the matter, this being bat his miſ-conceit of che doοs 
and ſo no Action here lieth, neither foz the firft woz#s, noz pet foz the wozds ſub⸗ 
ſequent : Foz one to ſay, Thou haſt burnt my Faru adjopning to my Houſe, cheſe 
are wozds of Slander ; but if he ſaith, Thou haſt burnt my Earn, foz which thou 
ſhalt be hanged, no Action lieth foz theſe wozds, this being but the miſconceit of 
the party, and do not add unto the Slander, 

If one ſaith to another, Thou art a Thief, fo2 thou haſt ſtollen my Apples, no 
Aq ion lieth foz thele wozs, 

Ik one ſpeaketh theſe wozds, J marvel you will keep company with ſuch an one 
being full of the Por, no Actinon lieth toz theſe wo2ds, as it hath been here ad⸗ 
judged; here he cannot loſe his Cars foz fozging of falſe Writings,endſo the Action 
bzought by the Plaintiff, is not maintainable, | 
Hlaughton. The Action here bzought by the Plaintiff, lieth not fo2 theſe wozds; 

when wo2ds ſpoken are uncertain, by an averment they ſhall not be made a&tionable, 
as the Por, innuendo, the French Pox, this ſhall not make the wezes acntonable, 
being uncertain befo2e 3 but if one ſaith of a Juſtice of Peace, That he is a coz⸗ 
rupt man, theſe wo2ds are actionable, notwichſtanding the uncertainty in ſome ſoc. 
As to the woꝛds themſelves here in this caſe, he hath made theſe wozds carry no cer- 
tainty of Slander, foz an honeſt man may make fozged Writings, and pet not be 
guilty of any Fozgerp, fo2 another may put his Seal co the ſame, and ſo he is the 
Fozgerer 3 allo it is here altogether uncertain, what manner of Writings cheſe 
were, they may be but nugato2y, and of no moment. 

As co the ſecond part of che wo2ds, theſe do not enfozce the matter foz the cons 
cluffon + If the firſt wo2zds do not give cauſe of Action, the concluſton, being but the 
underſtanding and expoſition of the party himſelf, this hall not make theſe wozds 
to be actionable ; that he ould loſe his Ears foz this, this is byt his falle conceipt, 
and a falſe concluſion of the party, and ſo no Amon foz theſe. 

Af one ſaith to another, Thou haſt ſtollen my Apples off my Trees, foz which 
thou ſhalt be'hanged, no Action lieth foz thefe wozds, being but his miſconceipt of 
the matter; and fo in the pzincipal Caſe, the wo2ds not agtonable, and the Action 
here bzonght by the Plainciff, not maintainable. 

Mountague. To lap of one that he is perjured and foziwozn, this is but recital ; 
but if one ſaith of another, that he was foz\womn in B. R. in a Tryal there, theſe 
woꝛds are actionable ; here in this Caſe; the ſubſequent Mods are not rational, 
but they dos enfozce the Slander to be luch Oziginal Writings, fo2 which to loſe 
his Ears here, and alſo that cheſe ought to be Mritten and Fozged at one 
ume. f 

Dodderidge. The beſt wap to examine theſe wo2ds, is to ſe whether theſe wozds 
do not bꝛing him in danger of an Indictment; as if he be indiced foz this _ 
ſhall this Indiament be good? it ſhall not, and then if he be not in danger o his 
Cars, no Action will lie fo2 theſe wozds. 

Mountague. Mete the wozds ſubſequent, do well expound the wozds pꝛerevent, 
by which it doch appear, theſe ts be ſuch TWzicings, fo; which he ought to loſe his 
* Ears, ſo that the ſubſequent wozds are not rational wozds, but wozds Dziginal, 
and thou ſhalt loſe thy Ears: As to the Caſe of Indictment, this is not like to 
the caſe now in queſtion, : 

Haughton. One faith to another, Thou haſt ſtolen my Wood, foz which thou 
ſhalt be hanged 3 foz ſtealing ſome Wood it is Felony, and foz ſtealing of ſome 
— Woodit is no Felony. e. 4 
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The Court di- 
vided, &c. 


Eje&ione 
firmæ. 

1 Ro. Rep. 429. 
1 Ro. Abr. 506. 


And ſo: without any further debate, the Judges being in their opinions in this 
Caſe two againſt two. (8.) f 

Crook Juſtice & Mountague Chief Juſtice foz the Plaintiff, and Haughton & 
Dodderidge Judges e contra foz the Defendant, and ſo it reſted upon a Curia advi- 
fare vult, and to ſ the Pꝛeſſdents in this caſe, which by the rule of the Court were 
to be ſeavched out, and the Court to be infozmed of them. 


Nota, That this cauſe was never after moved again, but ſaid to be ended by 
agreement between the parties. 


Hammond Plaintiff againſt Wemibank. 
| Detendant. 


T* an Action of Treſpas and Ejedment, upon Non culp. pleaded, a Uerdict was 
given foz the Plaintiff; upon a motion made foz the Defendant in arreſt of 
Judgment, the Caſe appeared to be this, (S.“ 

The Defendant being a Copy-holder, was ſummoned to appear at the Court of . 
the Lozd, to do and perfozm his ſervice as a Copy-hold Tenant : he made default, 
upon this the Lozd took advantage, by wap of fozfeiturez exceptions taken to the 
pleading of this, the matter being foz a fozfeiture of his Copy-hold Eſtate ; foz 
— refuſal to do and perfozm his Suit and Service, by the Cuſtom to be done by 

im. 

It was urged, that this ought to be ſhewed to be a wilful and an obſtinate re⸗ 
fuſal, oz no fozfeiture, ; 

Allo it is alledged, that the Court was held apud Manerium prædictum, and doth 
not ſhew in what houſe the ſame was held, noz pet that any notice was given unto 
him that ic ſhould be held, the Illue was, Whether he did voluntary rekule to 
come to the Court oz not: And the Jury did find that he did refuſe ; they do alſo 
find, that notice was given to him by the Baily of the Court, but it is not laid, that 
this was ſo done by the commandment of the Lozd, 

Alſo it is ſhewed, that the Court was held ſuch a day, and notice given of this 
to the Copy-holder, and there ought to be thzee Courts held, befoze there ſhall be 
a fozfeicure taken foꝛ non-attendance. | 

Mountague Chief Juſtice. The perfozmance of Services, is incident to every 
Copy-holder : Ik Illue was taken upon his contemptuouſly refuſing to come, this 
implies a notice to be given befoze. 4 

Haughton Juſtice. If a Copy-holder wilfully withdzaws his Suit and Service 
which he ows to the Lozd, at his Court, this is a bzeach of the Cuſtom, and this is 
a fozfeiture of his Copy-hold Eſtate. It is here laid? Quod ſeam voluntarie, & 
contemptuoſe ſubtraxit, & illam facere recuſavit : It is here alls erp2eſlp ſaid, that 
the Bally did give him notice, per ſpeciale mandatum domini- 

Croke Juſtice. As touching the Cuſtom to have this to be a fozfeiture in ſome 
Caſes it is ſo: A Copy-holder holds his Eſtate per redditus, ſervitia & conſuetudines, 
the which if he does bzeak, and not perfozm the ſame, this ſhall be a fozfeicure 
of his Copy-hold Eſtate. . 

Dodderidge Juſtice. Bp 43 E. 3. If a Copyholder refuſeth to pay his Rent, oz 
to do and perfozm his Services to the Load, this is a fozfeiture of his Copp⸗hold 
Eſtate : the Lo2d is to hold his Court within his Bannoz : But if the Lozd doth 
uſe to hold it in ſuch a Boule, and will hold this in anocher place, than he hath 
uſed foꝛ to do, of this he ought to give notice tothe Copy-holder. 


Ik 
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If a Copy-holder be warned to appear to do his Suit and Service in another part 
of the Pannoz, in ſuch a Caſe it may be he is not bound to perfo2m it. 

Mountague. Mere it is laid, that he held his Court apud Manerium. 

Dodderidge. Me ought to lay, that he held his Court apud Manerium; and he 
ouctht to lap, that it was held in loco conſuero. 
Haughton. If there'be any ſuch matter, the Copy-holder ought to have alledged 
this matter in his excuſe, which is not here done by him. 

The Court clear of opinion, that here appears to be ſufficient matter of fozfei- Judgment for 
ture of the Copy-hold Eſtate, that the Declaration is good, and ſo by the Rule of the Pkainci# 
the Court, Judgment was given foz the Plaintiff, Kc. 
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Robinſon Plaintiff againſt Valter 
Defendant. 


N an Action upon the Caſe foz a Trover and Converſſon bought by the Plain⸗ A Trover and 
tiff agginſt the Defendanc, being an Jun-keper, foz an Yozle, Converſion. 

The Cale upon the Defendants plea in Bax, was this, The Defendant keps Fopham 127. 
ing a common Inn, a ſtranger bzings the Plaintiffs Yozſe into this common Inn A 
of the Defendants, there ſets bim foz Come time, and afterwards goes his way, — 
leaving the Plaintiffs Yozſe there as a pledge foz his meat. 0 

The Defendant being the Jnn-keeper, being not paid foz the meat of the Vozſe, 
retains the Yozſe foz his meat; the Plaintiff afterwards, being the true owner of 
the Yozſe, and hearing that his Yozſe was there, demanded his Yozſe of the De- 
fendant, who refuſed to deliver him, upon this he bzings his Action : The De- 
fendant by way of plea in War, ſets fozth all this matter of his keping a com⸗ 
mon Inn, how that the Yozſe was bzought thither, and there left at meat, which 
was unpaid, and that he retained the Yozſe foz his meat, till he was ſatisfied foz 
the lame, and that if che PlaintM would pay him foz his meat, he would then deliver 
the Yozle to him, but not otherwiſe ; upon this Plea the Plaintiff demurred in 
Law, | | 

Upon the firſt opening of this Caſe, the Court inclined to be of opinion againſt 
the Plaintiff, That the Defendants plea was good, and that he might well re- 
tain the Pozſe, and that againſt the Plaintiff, being the true owner of him, un 
til he was ſatisfied by him fo2 his meat, and notwithſtanding his Yozſe was left 
there by a Stranger, unknown to the owner; and foz this was remembzed the 
Books of 39 H. 6. fol. 18. b. and 5 H. 7. fol. 15. b. the Caſe of the Leather con- 35H... 18.5. 
verted. | dec. 

Dodderidge Juſtice, This is a common Inn, and the Defendant a common Jnn- 
keper, and this his Retainer here, is grounded upon the general cuſtom of the 
Land: Ve is to receive all Gueſts and Yozſes that come to his Ann: He is not 
bound to examine who is the true owner of the Yozſe bzought to his Inn; he is 
bound, as he is an Jnn-keeper, to receive them, and rherefoze there is very great 
reaſon foz him to retain him, until he be ſatisfied foy his meat which he hath eaten; 
and that the true owner of the Yozſe cannot have him away, until he have ſatis- 
fied the'Ann-keper foz his meat. | | 

The Court agreed with him herein, but the Court ſaid, that this being a new 
and a good Cale, they held it fit to be argued by Counſel on both ſides, and ſo foz 
this purpole, this Caſe was adjourned to a further time. g 
Akterwards, (SY Termin. Trin. 15 Jac. B. R. this Caſe was moved again, and Term.Trin; 15 
argued on both ſides, Jac, B. R. c 


9 Co. 87. U. 


Divers 


* 
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Coke 8 pars, f. 
146, 147. KC. 


Divers Authozities were cited, and reaſons urged, and enfozced foz the Defen- 
dant, that the Plea was good. That the Defendant being a common Inn⸗ke per, 
may retain a Yozſe, bought into his Jun, and there left, until he be paid foz his 
meat, and foz this purpoſe, Coke 8. pars fol. 146, 147. the fix Carpenters Caſe was 
cited, and 5 E. 4. fol. 2. b. placito 20. That an Moſtler may well detain an Porſe 
if the Waſter will not pay foz his meat, and ſo of a Tailoz a Garment by him made, 


till he be paid foz it; And ſo is 22 E. 4. fol. 49. b. Several reaſons urged foz this, 


Reaſons. 


T4 H, Is 2 25. 
b 2. 


Mich. 6 Jac. 
B. R. &c. 


as (S.) 

1. In reſpectu loci, this being a common Inn; where he is compellable to receive 
Pozſes coming thither, and is not to examine whole they are, and this place hath 
a pꝛiviledge, as to a Diſtreſs, not to be diſtrained by another, as a Pill⸗ſtone not 
to be diſtrained, by 14 H. 8. fol. 25. noz a Yozle at the Smiths ſhop, by 22 E. 4. 
fol. 49. b. 7 H. 7. fol. 2. A PYozle not to bs there diſtrained fo2 the. p2ejudice of 
the Common-weal, no2 pet in a Parket oz Fair 3 ſo that an Inn is there compared 
to a Parket. A ſecond Reaſon of this. (S.) 4 

2. Why he may detain an Yozſe foz his meat, nothing moze reaſonable, as it 
was urged, An Jufant ſhall be bound by his Bond foz his meat. 

Ik one d2ives the cattel of another into the ground of J. S. he may, as it was 
urged, detain them, till he be ſatisfied fo the hurt done by them. 

3. Wecaule here was no default in the Jnn-keeper, who did entertain him; nei⸗ 

her is he to demand whoſe Yozſe this was, foz that every man hath a Licence in 
= cb come with his Pozſes into an Inn, and the JInnk&eper cannot put him 
back; and ſois the ſix Carpencers Caſe befoze rememb2ed' but he may detain them 
foz their meat, Mich. 6 Jac. B. R. betwen Harlow and Wood, the ſame Caſe was 
(as is here now in — and reſolved that an Inn⸗ kee per map retain and 
k&p an-Yozſe left in his Inn foz his meat, though it be the Yozſe of a Stranger, 

Mountague Chief Juſtice. Where one is hired to ſerve, there he ſhall not wage 
his Law, becanſe compellable, Communia hoſpitia, are compellable to receive 
gueſts and their Yozſes 3 and ſo he is toanſwer foz them, which are bzought thi- 
cher; the cuſtom of London is god and reaſonable? how long to tap, not till he 
eats out mo2e than his Mead; the Ann-holder map ſell him pzeſently, and this is 
juſtifiable, Mere in this caſe, the Jnn-keper ſaid to the Plainciff, pzove the Þozſe 
to be pours, pay foz his meat, and pou ſhall have him ; This is no denial, noz-yct 
any converſion, he claims no p2operty at all; he only detains the Yozſe, till he be 
ſatisfiep foz his meat, and ſo he may well do by the Law; he map keep him till he 
be paid foz his meat, becauſe he is compellable at the firſt to receive him, 

Dodderidge Juſtice. One who hath no keping foz his Hozſe, doth deviſe this way 
to lend his man with him to an Inn, and to let him ſtand there, and afcerwards to 
come thither himſelf, and of the Jnn-keper to demand his Yozſe, and upon his re- 
fuſal to bzing his Action upon the Caſe this is a fine trick foz the Plaintiff to have 
his Yozſe kept, and to give the Jnn-keeper nothing f& the lame; but inſtead of 
raping of him foz his meat, to pay him with an Action, which he hath no cauſe ſo 
to do; as this caſe here is, the Jnn-keeper may well juſtify the keping of his Hozle 
till he do pay him fo2 his meat, which is all he defires to have. 

Haughton Juſtice differed in opinion; the party being the true owner of the Hoꝛſe, 
bath no other way to pzovide foz himlelf but this. The Jnn-keper hath his pꝛoper 
remedy againſt him, who bzought and left the Yozſe there foz his meat, and foz him 
thus to pꝛejudice the owner of the Yozſe, by the wꝛong of another, this will be very 
inconvenient. 

Croke Juſtice. Ik a ſtranger takes my Cattel, and puts them into the ground 
of another, be may well keep them till J pay him foꝛ their meat and hurt there done. 
Ik a mans Yo?ſe be ſtollen, and bzought unto an Inn, oz if a man lends his Poaſe to 
one foz a day, and he keeps him the oz four days; The Jnn-keper here = 
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in no fault at all, if the Yozſe was ſtollen, and b2ought chither, he cannot charge 
the Inn-keper with this, but he which b2oughe him thither, and there left him: 
Bere the Inn⸗keeper hath done no w2ong at all, the owner is to ſacisfie him foz his 
meat, becauſe he was here compellable co receive him. 

Mountague, If a ſtranger takes the Hozſe of another, and ſets him up in an 
Inn, if the Yozſe was there ſtollen away, che party may have his remedy again F 
the Inn-ke&per, | | | | | 

If a mans ſervant carrpes his Paſters Yozſe co an Inn, and there leaves him, 
and is ſtollen away ;. an Action lpeth here foz the Paſter, as well as foz the ſer- 
vant againſt the Inn-keper, Dd 

Dodderidge agreed this to be ſo, if he knew him to be his Servant; the owner 
is to pay fo2 his meat, and it would be a very milchievous- thing if it ſhould be 
otherwiſe ; foz when a man hath loſt his Pole, he is to look foz him, and when 
he hath found him in the Inn, if he ould not be enfozcedtco pay fbz his meat, this 
would be a trick, to have his Yozſe kept foz nothing, and to have him bzought by his 
Servant to the Inn, the owner hath a benefit, (S) meat foz his Yozſe, and foz the 
which he ought to pay. | 

Curia. The pleading here is not good, therefoze they did adviſe the party, to 
plead to iſſue, and ſo to go to trial, and ſo Judgment may then be given upon the 
event, but as the Caſe here is, Crook, Dodderidge and Mountague, clear of opinion 
foz the Defendant againſt the Plaintiff, | 

Haughton differed from them in opinion foz the Plaintiff, | 

And ſo upon the Action here bzought, and upon the Demurrer to the Defen- 
dants Plea, the opinion of rhe Court was againſt the Plaintiff, chat che Demur- 
= was not good; And ſo the Rule of the Court was, Quod querens Nil capiat per 
illam. | 


Nota, That the like Cale, as this pzincipal Caſe is, was in this Court. Term. Terth. Tin. 9 
Trin. 9 Jac. B. R. between Skipwith Plaintiff againſt J. S. an Jnn-keper, in a Jac. BR. ac: 
Trover, and converſion fo2 his Pozſe, bzought to the Inn, by a Stranger, and there 
detained foz his meat, argued by the four Judges, and the Court therein divided ; 
—— and Crook Juſtices, That the Jnn-keper may kp the PYozſe till he paid 

2 his meat. | 
LH & Fenner Juſtices, & contra, 8 this matter, vide prima pars 3 

Vide alſo, The Cuſtom of London, foz an Jnn-keper to have a Yo!le pzaiſed, erm. Tin. 
and ſold fo the meat he had eaten. Term. Trin. 10 Jac. B. R. 1 pars fol. 207. Moſſe 10 jac. RR. 
Plaintiff againſt Townſend Defendant. 10 pars i. 20. 


— OR 


Nota by Dodderidge Juſtice, If one be a Patente of the King of a Rectozy, 
he may well ſue foz Tithes in the Spiritual Court. Sir Thomas Vaviſour was 
ſuch a Patente, But if they will go about to trie and determine the validity of 
the Gzant, (S) of the Kings Letters Patents, as whether Dominus Rex conceſſit, 
8 non — they having no power ſo to do: An ſuch a caſe we will then pzo- 

ibic them. 

The whole Court agreed with him therein; 


Smaleman 
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Smaleman Plaintiff againſt Eigburrom 
Defendant. 


An ARion of | N an Action of Treſpas upon a Demurrer, the Cale appeared to be this, (S) 
Treſpaſs. The Dekendant, and a feme ſole, were Joynt-tenants foz life of certain Land, 
Cro Jac-417- the Wife takes a Husband, the Yusband and Wife by their Jndenture, do joyn 
+ 0919 ac in a Leaſe of the moiety of the Land of the Wife fo2 60 pears to the Plaintiff, if 
2 Ro Abr.29, the Wife and the Defendant her Companion ſhall ſo long live, rendzing a yearly 
Rent foz the ſame 3; the Mile dies, living the Pusband ; the Defendant being the 
Durvivoz, enters upon the Plaintiff, being the Lefſe, to avoid the Leaſe, after 
the Covertyre ended, and foz this his Entry, an Action of Treſpas was b2ought, 
Mhether he may avoid this Leaſe, oz not, was the only queſtion, 
Term. Trin. 14 This Caſe was ſeveral times argued at the Bar, Termin. Trin. 14 Jac. by 
Jac. &c. Bridgman and Coventry foz the Plaintiff, and Darcy and George Crook, toz the 
Defendant. 

The queſtions moved were two, (S.) 

1. Whether this Leaſe thus made in point of Eſtate, ſhall determine oz conti⸗ 
nue by the death of the Mike. 

2. If this Leaſe be but voipable, Whether the ſurviving Jopnt⸗tenant ſhall 
avold this Leaſe oz not. Eon} 0» 250 

Fo2 the Plaintiff it was urged, that if Baron & feme do join in a Leaſe ſoz years 
by Indenture, of the Land of che Wife, rendzing Rent, that this Leaſe is not void, 
but voidable, and that pzivies in Blood ſhall take advantage of non-age, oz Co- 
verture, but not p2ivies in Law, noz pꝛivies in Eſtate, as appears Coke 8 pars 

Coke $ pars L fol. 24. in Whittinghams Cafe; a Lo2d by efcheat hall not avoid a voidable Leaſe, 
42. becauſe he is but pzivp in Law. 

It was further urged kos the Plaintiff, that the Durvivoz here ſhall not avoid 
this Leaſe being not void, but voidable, and that a difference will be where a Leaſe 
is determined in right, and where not, by the death of the Husband oz Wite ; ano- 
ther difference likewiſe will be, as it was urged, where the Yusband alone makes 
the Leaſe of the Wives Land, aud where the Yusband and Wife vo join in the 
Leaſe, in both theſe Cales the Leaſe is not void, but voidable 3 here in this Caſe 
the Leaſe is only voidable, good, in refpec of the poſſibility to ſurvive, and of the 
right of the Mike by the ſurvivozſhip, 

Ik the Husband alone do leaſe the Land of the Mike, and dies, this Leaſe is not 
determined in facto, but is determined in right. 

commentaries Plowdens Commentaries fol. 65. in Browning & Beeſtons Caſe +: If the 
f. 65. c., Musband alone do leale the Land of the Wife, and dies, che Leaſe remains good, 
— not determined, befoze the Wife by her entry do avoid this, ſo is 9 H. 6. 
ſol. 43. | 

28 H. 8. Dyer fol. 28. foz as ta the polleſſion, the Leaſe hath continuance, and 
remains in full fozce until the Wife hath avoided this by her entry; but as to the 
Right, this is p2eſently determined bp the death ok the Yughand, (where made by 
him alone) but when they both jopn in the Leaſe of the Wives Land, there after 
the death of the Mile, this is a good Leaſe in Right, foz ſhe may make this Leaſe 
good 2 her acceptance of the Rent, after the death of her Musband, and ſo is 48 
E. 3. fol. 13, 

4 & 5 Mariz Dyer fol. 159. Jn this Caſe, the Leaſe (as it was urged} is but 
a voidable Leaſe, to be avoided by the Mile; and when the Wife is here dead, be⸗ 
foze the hath made this her election co have this to be a god Leaſe oz not, * — 


48 E. 3. f. 13. 
&c. 
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ſurviving Tenant ſhall not now avoid this Leaſe, foz that no ſuch Election is given 
unto him, the ſame being at the firſt but voidable,by the Wife,and'now by the death 
of che Wife,-the ſame is become to be unavoidable. | 4. cadet» 

It was alſo further urged, that in this Caſe the Durvivoz was not pzivp to this 
Leaſe, and therefoze he ſhall not avoid it, | 

It was urged fo2 the Defendant, that the Survivoz here may well avoid this 
Leaſe 3 fo2 that a Leaſe made by one joynt⸗Tenant to charge his Companion ought 
to be an abſolute Leaſe, and not voidable, as the Leaſe in this Caſe is. Alſo when 
Baron and+Feme make a Leaſe foz years of the Wives Land, by Deed, rendzing 
Rent; prima facie, this Leaſe is god, becauſe it map be made god by the Wife, by 
pollibilitp, ik ſhe ſurvive her Yusband, and conſents unto it, by her acceptance of the 
Kent, then by this agreement this is the Leaſe of the Wife ; but if he dot h not ſur- 
vive her Yusband, but dies befo2e,and ſo no agreement by her unto this Leaſe,then 
the ſame is not her Leaſe, in any reſpec, but it ſhall then be in Law, as a Leaſe 
made by her Busband alone; and ſono ſuch Leaſe made by the Wife, conditional, 
if he ſurvive and agree, otherwiſe not; but as a Leaſe made by the Pusbaud alone, 
and ſo no ſuch Leafe made by the Mike, conditional, if ſhe ſurvive and agree, other- 
wiſe not 3 but as a Leaſe made by the Pusband alone. It is the Leaſe of the Wife, 
with this poſlibility, to be made good, and ſo to be her Leaſe, by her acceptance of 
the Rent, ik ſhe ſurvive, otherwiſe not. And if the Leaſe was made by the Yusband 
alone, the ſurvivoz might well avoid this, becauſe it was good only in regard of the 
polleſlion; and ſo as it was urged, this Leaſe here is not voidable, but abſolutely 
void, aud lo well avoidable by the ſurvivoz, Coke 2 pars, fol. 77. b. Harveys Cale, — 
put in Cromwells Caſe, the Yusband makes a Leaſe foz years of the Wives Land; f. b. e. 
Afterwards Baron and Feme levies a Fine of the Land to another; the Conuſee 
ſhall avoid this Leale after the death of the Yusband, 7 E. 4. fol. 7. Baron and » £.4.£7. 
Feme make a.Leaſe fo2 years of the Wives Land, rendzing Rent, the Pusbanda- 
lone bzings Debt fo2 the Rent, adjudged maintainable; becauſe this is the Leaſe of 
the Pusband alone, befoze his death; but if the Wife ſurvives; and agrees to it, ic 
ſhall be then the Leaſe of the Wife, It was further urged, that if this poſſibility to 
make this Leaſe god, be once reduced in actum, this ſhall make the Leaſe good, other⸗ 
wiſe'not 3, but here the Wife died in the life time of the Husband, lo that this poſ- 
ſibility which the Wife had, to have made the Leaſe good and unavoidable by her ac- 
ceptance of the Rent, is now by her death determined, and ended, and this is now 
but as a Leale made by the Vusband alone, of the Land ok the Mike, and this is vana 
potentia, quæ nunquam reducitur in actum; and this poſſibility of election, and 
affirmatjon of the Leaſe, by the death of the Wife, is cut off, and falls to the ground, 
and lo the ſurvivo2, oz any Stranger ſhall have benefit, and take advantage here⸗ 


of, wet 
Coke Chief Juſkice, A Leaſe foz pears made by one Joynt-Tenant foz life, this 
ſhall be good againſt the Durvivoz. And fo it is, if one jopnt⸗Tenant foz life, makes 
a Leale foz years to begin after his death, this is good; ſo was Harbin & Battons 
Caſe, s.7 5 | 
Dodderidge Juſtice. By 11 H. 6. If the Yusbany makes a Leaſe of the Land 11 8. 6. 
of the Mile, by Indenture, and the Wife dies, the Pusband ſhall have an Action of 
Debt foz che Rent upon the Jndenture,befoze the Heir enters, pet the Eſtate is gon 
from the Yusband, | EN? 
Haughton Juſtice, If Tenant in tail makes a voidahle Leaſe, foz that the 
lame is not warranted by the Statute, and dies; the Guardian in Chivalry may a- 
void this Leaſe fo2 his time; as touching this Vide, Coke 7 pars, fol. 7, 8. the 
Countee of Bedfords Caſe. | a ad 
Coke agreed with him herein, foz that this is done by him in right of the Heir, 0 
But a Lozd by eſcheate ſhall not avoid ſuch a „ this Caſe here is, = the 
; 2 n overs 


r 
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3 H. 6. 


Coverture of the Wife. In this pꝛincipal Caſe here, put the Dusband out ok the 
Caſe, and ſo if the Feme being Joynt-Tenant with another, makes a Leaſe foz 
21 pears, to begin after her death, this is gone, becauſe by his death the whole Cffats 
is at an end, and gone. If Baron and Feme do make a Leaſe foz years, ofthe Land 
of the Wife, rendzing Rent, the Pusband and Mike dies, and the Heir ofthe Wife 
accepts the Rent; there is a Book full in the point, that this Leaſe may be made 
good, by the acceptance of the Rent, by the Heir, and ſo by an inference out of this 
Caſe befo2e put, this Leale here in queſtion is not void by the deach of the Wife, 
Allo if Baron and Feme and a third perſon are joynt-tenantsz the Husbarfd and Wife 
here have but 1 motety 3 if they make a Feoffment of the moiety, oz if the Yusbany as 
lone makes a feoffment of the moiety,and dies, no ſurvivoꝛſhip there ſhall be, becauſe a 
polleſſion ſtands not in jointure with a right 3 otherwile had it bien, ik they had made 
a Feolfment of the whole, chere all is turned into a right, and there ſhall be a ſur- 
vivoz ; if Faron and Feme make a Leaſe foz pears ofthe Land ot the Wife, rendzing 
Rent, the Wife dies without Beir, the L oꝛd by eſcheate ſhall not avoid the Leaſe, 

And ſo without any further debate this Caſe was adjourned to a further time, 
foz further argument theresf. 8 

Afcerwards (S) Termin. Mich. 14 Jac. B. R. This Caſe was moved again, urged, 
and Judgment at laſt given therein foz the Plaintiff, 

Dodderidge Juſtice. Baron and Feme make a Leaſe foz years rendzing Kent, as 
in this Cale, the Wife dies, may the Hus band have an Acton of Debt foz this Rents 
(if the Eſtate be gone) he cannot; this will go far in the pzincipal Cale here ; pon 
cannot have the Rent any longer than the Eftate continues, the Rent ends with the 
Eſtate, if it be ſo that the Eſtate be ended, the contract foz the Rent will end alſo, 
this being but quid pro quo, (S) the Rent foz the Land. 

Croke Juſtice. Baron and Feme make a Leaſe foz the life of IS. rendzing Rent, 
the Husband dies, Rent incurs, I. S. the ceſtuy que vie dies, whether an Acton of 
Debt will lie faz this Rent. - 

Dodderidge. It will well lie. 

Haughton Juſtice, Two JoyntsTenants make a Feoffment, one of them dies, the 
Strvivoz ſhall avoid this foz Infancy, becauſe he was party to the Feoffmenc, here 
he is to avoid this by reaſon of the pzivity. An inſtance may be, where a ſtranger 
ſhall avoid a Leaſs, As if Tenant in tail make a Leaſe foz pears, which is avoid⸗ 
able, and dies, the Gardian in Chivalry ſhall avoid the ſame, here a reverſion dot 
only ſurvive unto the Jopnt-Tenant, - 1 

Dodderidge. Without queſtion this Leaſe here is only avoidable, but not void, 
by 3 H. 6. Eut here the Wife dies, the queſtion now is, what conti this 
Leaſe now hath, whether the ſame ſhall ill continue, oz not; this Leaſe ſhall fill 
continue, and is now become to be unavoidable $ the Caſes remembzed of Infants, 
and of Feme Coverts do not come unto this Caſe, Two Joynt-Wenants Jnfants, 
make a Feoffwent in Fe; they ſhall have two Writs of Dum fuit infra ætatem, 
but in a Wric of right, they ſhall joyn: Ik Land is given to two, and to the Yetrs » 
of their Bodies, they loſe by default; they ſhall have ſeveral Actions; but theſe 
_ put of Joynt-Tenants are upon another reaſon, than the Caſe now in que- 

ion. 

M Chief Juſtice. Baron and Feme here do make a Leaſe, ſo the Free- 
hold is charged with the charge made upon the Eſtate ; the Joynt-Tenants Cſtace 
fo2 life ſurvives, who ſhall avoid this charge, the Frank-Tenant ſurvives, but the 
Intereſt remains; the Frie⸗ hold with the charges 3 this Leale here thus 


made is a good Leaſe, and to have continuance, 

A arſon makes a Leaſe foz pears to begin after his death, the which is confirm- 
ed; this is a good Leaſe ; as to the Rent here reſerved, this is not material; this 
Leaſe was avoidable only by the Wife, the which now by her death, 


is become im⸗ 
poſſible 
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pollible to be avotdev, Vide Coke 8 pars, fol. 42. in Whictinghams Caſe, as touching 
this matter; + Caſe bell 
Dodderidge, Jn the Caſe befoze temembzed, the Yusband cannot have an Action 
of Devt foz the Rent, the contract being determined wich the Eſtate. 2 
aughton. The Leaſe here is god, and ſhall have continuance ; and the ſurviving 
jopnt-Tenant ſhall not avoid this Leaſe, * 
At this time the Court was clear of opinion, that the Plaintiff hath a god title 
by fozce of his Leaſe made unto him, and that the ſurviving joynt-Tenant cannot as 
= = ſame; and —— this * it reſted upon a Curia ulterius adviſare vult. 
terwards at another time, this Caſe was moved again foz the Judgment and 
Reſolution of 4 1 * oh 
Mountague Chi ice. Jn this Caſe we are all of us agred, chat this is a Jud f 
clear Caſe, and without any queſtion foz the Plaintiff ; that this his Leaſe made the Plainciff, 
unto him, is a good, and a continuing Leaſe, and unavoidable by the ſurviving ? an. 
joynt-Tenant, and therefoze without any further argument, the rule of the Court 
was, Qaod judicium intretur pro querente. 


Termin. Hillar. 14 J ac. Banco Regis, 


— 


Doctor Huſſey and others Plaintiffs, againſt Moor 
Defendant. 


Entred Termin. Trin. 14 Jac. R R. Rot. 946. 


N a Writ ok Erroz to reverſe a Judgment given in the C. B. in a Writ of Ra- A writ of 
viſhment de gard, there bzought by Francis Moor actozding to the Statute of Error. | 
Weliminſter 2. Apite 35. the Crroz aſſigned and inſiſted upon (not being upon * Rol. R. 443. 
the matter in Law,debated and reſolved in the Court of C. B. and ſo repozted, Coke — — 
9 pars, fol. 71. Dodo: Huſſeys Caſe,) but the Erroz inſiſted upon, was this; The Jones 19, * * 
Writ of Raviſhment de gard, which was bzought, is given by the Statute of Hob. 3. 
Weſtminſt. 2. capite 35. by which Statute there ought to be Pledges found foz 2 Srown-59,51 
the Plaintiff; but there are no Pledges returned by the Sheriff, noz pet any en- 7.95 | = 
try 02 oꝛder in Court, that Pledges ſhall be found, which ought ſo to be, this being weſimin.z, 
an Oziginal Writ, and foz this Erroz the Judgment is erroneous, and ſo pzaped c. 33. 
to be reverſed, 
The whole Court agred clearly in this, (S) that Pledges ought to be. 
It was then urged foz the Defendant, that this being but the milreturn of the 
Sheriff, Gall be aided by the Statute of 18 Eliz. capite 44. which doth aid miſre- 18 Eliz. c. 14. 
turns of the Sheriffs; 
This Caſe was ſeveral times argued at the Par, by Coventy, and Thomas Crew 
foz the Defendant, by George Croke foz the Plaintiff, 
It was urged, that the Dtatute doth not extend to this, foz that by 18 E.4. fol. o. 18 E. 4 f . fc. 


2 H. 7. fol. 1. & 17. upon every Xill oz Writ, there ought to be Pledges returned, 


02 ſet down, hanging the Mrit; and ſo is 9 E. 4. fol. 27. where the difference is 9 E.. f. 27. 
taken between a Bill fn B.R. there Pledges ought to be the firft day, otherwiſe in 

a Writ in the C. B. the reaſon of Pledges, being foz the ſurety of che Kings Fine, 

and where there are no Pledges, this makes che Judgment erroneous; and ſo is 11 fn 47. 


11 H. 4. fol. 7. & 12 Eliz. Dyer, fol. 288. between Chapman & Bigot. But theſe 3 8 
An 2 Caſes 


_ 
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Caſes are befoze the Statute of 18 Eliz. Pledges are the benefit of the King, the 

Statute never intended to aid one who is tobe puniſhed by a penal Law; and ſa in 

Coke 3 pars, Blackamores Caſe, Coke 8 pars, fol. 163. | Sb 

f. 16 3. Ac. Mountague Chief Jultice. It is parcel of the Judgment, being 2 plegij in miſe- 
ricordia, as it is in Beechers Caſe, Coke 1 pars, This @tatute hath made it moze 

enal. , 

l The whole Court agreed wich him herein that this is a penal Law, and that this 

is a material Erroz. : 

Afterwards this Caſe was moved again, and urged foz the Defendant, that the 
not having of Pledges is no Erroz, The reaſon foz finding of Ane being firſt 
foꝛ the benefic of the Defentanc, to the intent that the party Plaintiſt ſhauld pꝛole⸗ 
cute his Suit. 2. Petaule there ſhould he a certainty foz the Kings Fine, (S) the 
amerciament, and theſe are the true Reaſons(as it was urged)foz finding of Pledges; 
but here in this Caſe, both theſe are vuveceſſary, being found foz the Plaintitf, any 
fo the reaſon being removed, ſublata cauſa, tollitur & effectus. 
28.6.f15.%, 2 HH. 6. fol. 15. No Pledges in a Returno Habendo, and no Crroz, 21 H. 4. 

fol. 7. In an Appeal, Eledges found, pendant the Bziek, exception there taken foz 
want of Pledges, there ſaid, if the Defendant will, he may have them. 18 E. 4 fol 9. 
put there with a Nota, by all the Juffires, that the finding of Pledges, is but matter 
of fozm, and only in the viſcretion ot the Judges 7 R. 2. Fitz. title Pledges, placito 
10. where it is ſaid, that ſome Sheriffs uſe to have Pledges found, and ſome not: 
— 1 reſolved, That Pledges ake not co be found of neceſſity, 13 Eliz. Dyer, 
ol. 288, | 0 | FIN 
12 Eliz. byer, As to the Caſe remembzed in 12 Eliz. Dyer, fol. 288, entred Termin. Paſch. 12 
f. 288. Kc. Eliz. B;R. Rot, 358. the Judgment there was reverſed foz a fault, in the end of the 
Count, & unde petit remedium, being in an Ejectione firme, and foz this new con- 
cluſion in the Count, the Judgment was reverſed, but not fo2 the not. finding of 
Pledges ; and it was urged, this appears to be ſo upon the Roll, being examined, 
yet both the Errozs were alligned, Wut admitting this to be an Erroz, it is then 
| * of 18 E- aided (as it was urged by the Statute of 18 Eliz. capite 14.) 
liz, c. 14. It was then furt her urged foz the Plaintiff, that che finding of Pledges is matter 
of ſubſtance, and not of fozm, and that foz want of Pledges the Judgment hall be 
erroneous, and overthzown ; the entring of Pledges is not to be ac the Suit of the 
Defendant, but of the Plaintiff, foz his benefit, and faz the benefit of the King 3 foz 
he is to be in miſericordia. 
Coke 8 pars, , Andastauching this matter in Beechers Cale, Coke 8 pars, fol. 61. The Rule is 
fol. 61.&, there ſet down in general, That in all Actions, Oziginal, Real oz Perſonal, 
Rule for Pledges ought to be found, unleſs in two Caſes, (8) 
Pledges. 1. Where the dignity of the Kings Perſon is concerned, - therefoze neither 
18 E.z.f.2.&c, the King, no2 the Quen are to find Pledges, as appegrs by 18 E.3. fol.2. Fitz. Nat. 
F. N. B. f. 196. Brev. fol. 31.F. 47. d. & Fitz. Nat. Brev. fol. 101, A. That the Queen ſhall not find 
&c. Pledges. ; 
2. There it is foz the imbecillicy of the perſon; as an Infant ſhall uot find Pledges, 
Fiz. Nat. Brev. fol. 195, H. 14. Athzarum placito 17. But when he comes to his 
full age, hanging the Mrit, he is then to find Pledges,02 he ſhall be amerced; which 
pꝛoves the not finding of Pledges,to be Erroz,as it was urged. And it is to be ob⸗ 
ſerved foz a Rule, That in all Caſes where the perſon is to be amerced, there he 
. ought to find Pledges as a matter of ſubſtance, and not of fozm, And no Law of 
Coke 8 pars, f. Amendments will aid this Caſe, which are all put Coke 8 pars, fol. 161, 162. in 
161, 162. Kc. Blackamores Caſe, © : ; 
Mountague Chief Juſtice, There is no queſtion of this Cafe, there is no Fook, 
that no Pledges are to be found, 2 H. 6. which hath bern remembzed, hath only a 
2H 6 glance at it. 


There 


CC 
—— — con 
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There are two Reaſons foz the finding of Pledges. The firſt fo2 the party, if 2 ** 0 
ment be given againſt the Plaintiſf, che Subject ought not then to be p20- — 4 — * 
onged without cauſe. 8 
2. Foz the King, becauſe the Plaintiff hach troubled che Court wichout cauſe, 
therefoze he is fo2 this to be amerced, and therefoze foz theſe two Kealons, the 
Plaintiff ought to find Pledges, Firz.Nat. Brev. hefoze remembzed, hath a goddif- — Nat. 
ference. No Pledges to be faund, either in regard of the diguicy of the perſon, as ok 
the Bing, oz of the imbecillicy of the perſonas in caſe of an Infant; otherwiſe,(theſe 
two excepted) in all Caſes, Pledges are to be found. 
Allo this finding of Pledges, is not matter of fozm (as it hath been urged) but 
matter of ſubſtance. As fo2 the cime when Pledges are to be found, They are to be 
found either in Court, oz hanging the Writ, 
Is to the objeaton made, that there is no cauſe here in this Caſe foz the find- 
ing of Pledges,in regard the matter is found foz the Plaintiff, and that ſo the reaſon 
of finding of Pledges doth here fail, and che King is co have no amerciament, As 
to this in 12 Eliz, Dyer, befoze remembzed, this is well debated, Whether this 12 Eliz. Dyer. 
entring of Pledges be matter of fozm oz not: The contrary is here reſolved to be 
matter of ſubſtance, and that this is if Pledges be not feund. 
Then as touching the Statutes, a Penal Law is out of the Statute ; that which 
is within che p2oviſion, is out of the body of the Law, In Beechers Caſe remem- 
bzed the Judgment is, ideo querens, & plegij ſunt in mia ; ſo that this is parcel of 
the Judgment, and therefoze matter of ſubſtance, 
This Cale is out of the Statute of 18 Eliz.and the diſtinction which hath bern ta⸗ 18 Eliz. 
ken, that this is but an additional Law; this will nothing at all help, and this is a 
very ſtrange conſtruction which hath ben made, that becauſe the offence, was at the 
Common Law, therefoze this is not a penal Law; the Statute of 8 H. 6. the fozm g fl. 6. 
touching additions, this is yet.a penal. Law, if ſuch a-proviſo had not been in the 
Statute of 18 Eliz. this Caſe had not been aided by the body ok the Ao, 
Croke Jultice® This is to be taken pro conteſſo, and ſo are all our Books, 
that Pledges ought to he found; and alſo that chis finding of Pledges, is mat- 
ter of necelſicy, not matter of fozm (as ic hach been laid) but matter of ſubſtance; Lb 
and theſe Pledges may be found hauging the Writ; As to the Statute of 18 Eliz. Stat. of 12 Eliz, 
the body of which Ag doth not extend unto this Caſe, It is very clear that the 
proviſo in the Ac, doth not expzelly extend unto this Caſe ; foz this is a penal 
Law, 
Dodderidge Juſtice. I will ſuſpend my Judgment in this Caſe, until the ©- 
rignial, and fir inſtitution of Pledges be known, which is notable, Coke 8 pars, 
this is repozted to be, to avoid trouble; the Pledges to be amerced, becauſe he is not 
to ber and trouble che Kings Courts without cauſe. The oziginal cauſe and reas 
ſon till remains, although by multiplicity of Snits they are almoſt grown out of uſe. 
Oziginally it was thus, The Sheriff had ic in his elenion, whether he would ſerve 
the Mrit, oz not, if Pledges were not found; but ſince it is held, that they may be | 
found hanging the Tric ; and in ancient time, it the Plaintiff ſued one unjuſtly,the * 
Judges would amerce the Plaintiff, and that grievouflp, until the Statute de mo- 
derata miſericordia was made, i 
Afcerwards at another time, all the Judges argued this Cafe. | 
1. Haughton Juſtice recited the Caſe, and ſtated the queſtion, being only this, * 
Whether this Judgment thus given in the Court of C. B. ſhall now be reverſed foz 4 
this Trroz moved and inſiſted upon (8) foz the Plaintiffs not finding of Pledges, 
At the Common Law this is Erroz, but this is remedied by the Statute of 18 
Eliz. capite 14. There is no difficulty in this, but that Pledges may be found Hangs 
ing the Writ, Aud this reſolves the queſtion, foz the Judges would not ſuffer 
Pledges to be entred, if che ſame was matter of fozm, the Boks againft = — 
18 E. 4. 


* 


— — — — 


Stat. of 19 
EI z. c. 24 
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15 E. 4. f. 9. 18 E. 4. fol. 9. but this is no concluding Took, the ſame is matter of fozm, in re- 

ſpect of the ſubſtance of the matter, but not that the Judgment ſhall not be errone⸗ 
„ K. 2. Fitz. dug, if Pledges are not found, 7 R. 2. Fitz. title Pledges placito 10. this is in Oyer 
dec. & Terminer, which is but a Commiſſion, and therefoze J do not find that Pledges 
are neceſſary to be found in that Action 9 E. 4. & 12 Eliz. Dyer, fol. 2 8 8. are direc in 
point, that this is Erroz. . 

It hath been objected, That a Uerdic having ben given againſt the Defendant, 
that now the finding of Pledges is not material; but this doth nothing at all move 
me. foz the ſame was material at the firſt and ſo appeared to the Court, 

But foz the ſecond matter, This is aided by the Statute of 18 Elz. Firft it is 
very clear, that this is wichin the body of the Act, foz it is within one of the things 
mentioned therein, (S) Noz upon any inſufficient return of the Sheriff, of the Writ, 
noz any other Pꝛoceſs; theſe do plainly extend unto this. But the vifficulty is upon 
the Proviſo, which pꝛovides that the ſame ſhall not extend to any Adion given 
upon anp popular oz Penal Law, * J do agree that this Caſe is within the Letter 
of the Law; foz it is an Action, and alſo the ſtatute of Weſtminſt. 2, capite 35. 
is penal; but as foꝛ this pꝛeſent Caſe, J do take is to be out of this exception. (S.) 
All Actions which the King may have, and which the Subject may have, lo that chey 
are partim popular, & partim penal. An Action upon the Statute of Perjury is 
given to the party grieved, this is penal, becauſe a certain pain is infliced by the 
ſame Statute, and given to the party grieved. But a Statute which gives recom⸗ 
pence to the party who hath ſuſtained damages; ſuch Actions penal, (as J intend) 
are not within the Statuce; by way of inſtance, in an Action of Maſt, it is a penal 
Lam, but the recompence given, is foy a wzong done in the Land. And fo in the Caſe 
of an Action upon the Statute fo2 a fo2cible entry, and ſo in an Action upon the Sta- 
Stat. of 2 E. 6. tute of 2 E. 6. becauſe theſe are but remedies given foz the parties right. But if it 

be a pain, ſet and impoſed upon one by the Seatute, without any reſpec of recom- 
pence foz damages, to this the Statute extends. 
This Action of Raviſhment de garde, is but a recompence given fo2 the taking a- 
31Elizc.5, Way of his Ward, and therefoze, &c. the Statute of 31 Eliz. capite 5. there is the 
like Clauſe, (S) That all Actions upon penal Statutes, ſhall be laid in their pzoper 
Counties, none will deny but that the Action fo Raviſhment de gard, is within the 
Dtacute, but J confeſs that che pzeamble of the laid Dtatute doth enfozce very much, 
7 Eliz. Dyer, 7 Eliz. Dyer, fol. 236. Jn a Caſe referred to all the Judges, that Actions upon cer⸗ 
fol. 239. tain penal Laws, to be ſued in any gf the Kings Courts of Reco2d 3 theſe to be the 
Courts at Weſtminſter, although the woꝛds are general, 
Stat. of Merton The Statute of Merton, capite 1. That a Feme ſhall recover in Dower damages 
cap. 1. where the Husband died ſeiſed; the Hus band makes a Feoffmenc in Fee, and cakcs 
back an Eſtate fo2 life, the remainder over and dies, , 
It hath been ruled, that the Wife here ſhall not recover Damages, becauſe, 
though the Yusband died ſeiſed, yet he did not die ſeiſed of ſuch an Eſtate, of which 
the is Dowable, and ſo the ſame not within the intention of the Statute; ſohere in 
this pꝛincipal Caſe,although the ſame be within the Letter, it is not within the mean- 
ing ol the Act; and ſo this Erroꝛ thus aſſigned, upon the whole matter, is no ſuf- 
fictent cauſe to reverſe the Judgment given in the C.B. | 
Dodderidge Juſtice. The Judgment given in the Court of C. B. is erroneous foz 
the Erroz alligned, and ought to be reverſed, | 
At the Common Law this is Erroz 3 in the deciding of which, as touching 
* Pledges, it is very plain, that at the Common Law, Judgment given in an Acton, 
in which che Plaintiff is to find Pledges, if none be found by the Sheriff, noz yer 
hanging the Writ, this is a clear @rroz, 1. 4 will conſider how this finding of 
Pledges ſtands, ſince the Statute of 18 Eliz. cap. 14. 
As touching Pledges, and the finding of Pledges at the Common Law, I ſhall 
conſider theſe thze things, (S) Qu 
I. Tre, 
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9 E.. 12 Eliz, 
Kc, 


Weſtm.2.c.35. 


© deceived. 
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1. Quare, Wherefoze Pledges are to be found. 
2, Ubi, Where they ate to be found. And 
3. Quando, When they are to be found, 

7. As touching the firft, being Quare, why Pledges are to be found: The rea Touching the 
Con of which is, becauſe the Plainciff hall not vex any of the Kings Subjects, finding of 
noz pet moleſt and troubke the Kings Courts, with frivilous, malicious, and ſuch edges. 
like Duits, which do not grow upon any juſt ground. 

Foz the rule of Law is, That every Declaration oz Writ, ought to contain cer⸗ 
tainty and verity, and foz default herein, Amerciaments grievous were impoled up- 
on the Plaintiffs, until the Statute of Magna Chaxra, cap. 14. which doth ena, 
that Amerciaments ſhall be ſecundum modum delicti, falvo contenemento ſuo, afs 
terwards in a Replevin, fo the benefit of the Sheriff only, Pledges co be found, 
otherwiſe a Detinue ſhall be bought againſt him, and this by the Statute of Weſi-' 
minſter the ſecond, cap. 2. he is therefoze to look unto this, ſo that the reaſon of 
finding of Pledges at the Common Law, was to take away multiplicity of Suits : 4 
The fozm of Writs being, (S.) Si querens fecerit te ſecurum de clamore ſuo proſe- 
querido, fo2 otherwiſe the Sheriff is not bound to ſummon the Defendant, . 

2. Ubi, Where Pledges are to be found: As to this, they were to be found in 2 
the places, (S) 1. In the Chancery, when the Oziginal Writ was taken out. | 4 
2. To the Sheriff, uyon the Wric to him delivered. 3. Oz in Court, hanging the 
Mit: If he finds Pledges in the Chancery, then che Clauſe in the Crit, Si 

uerens fecerit te ſecurum, was omitted bp all our Books, if no Pledges found be- 
o2e the Sheriff, this is no matter to defeat the pzoceedings, but he may then find 
them, pendente placito. , 
Thee Dbjections have been made againſt me, (S.) 

1. That his finding of Pledges is but matter of fozm, and to pzove this, 

18 E. 4. fol . cited, there is the opinion of the Repozter to be ſo, but he is therein 


2. Although this be moze than matter of fozm, pet this omiſſion ſhall not hinder 
Judgment, 3 H. 6. fol. 1. Jn a Replevin, che Sheriff had not found Pledges; 
upon the Returno habendo, but this is not to tap oz hinder Judgment: This is to 
be agreed, fo2 there Pledges are to be found foz the benefit of the Sheriff, and this 
is his Laches and default, if he will not have them to be found, 
3. And which is the moſt material: here the matter is found foz the Plaintiff; 
and therefoze the finding of Pledges here in this Caſe is noc material; nouſe being 
now here of Pledges, becauſe ic is found foz the Plainciff, foz whom Pledges were 
to be given. | 
» fs. fol.8.b. gives a full anſwer unto this, and to all the thzee Objections + 
An a Formedon, pꝛoceedings were to iſſue, and tryed foz the Plaintiff, It was 
moved in Arreſt of Judgment, chat no Pledges were found foz the Plaintiff, and 
— — — Judgment was there taped, although the Uerdict was found foz the 
aint 3 K 5 
P 12 Eliz. Dyer, fol. 288. befoze ed, and in a Bill in which chere is ſome 12 Eliz. Dyer, 
variance and queſtion, whether Pledges may be found, hanging the Writ, but here fol. 288. 
they were found. ( 
9 E. 4. fol. 1.6 12 Eliz. Dyer, Judgment was foz this cauſe ; ſo that 
by all this it appeareth, that at the Common Law this finding of is noc 
matter of fozm, but of fubſfance, and that che omifion of this ſhall make the 
Judgment to be erronfous : Jt is impertinent to ſhew what perſons are to find 


Pledges. | 
The Rule of Law is, That in all Caſes where the Plaintiff is tube amerced, Rule of Law; 
there he is to und Pledges ; otherwile it is, where he is not to be amerced. Kc. 


As 
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Coke 8 pars, 
& . 


Weſin inſt. 2. 
cap. 35. 


Stat. of 18 Eliz. 


As in the Caſe of Jufants, of the Bing and Queen, all which doth at large ap- 
pear, Coke 8 pars, in Beechers Caſe befoze remembzed. | | 

2. As to the ſecond matter to be conſidered, touching the Statute of 18 Eliz. 
cap. 14. whether this Caſe be within the aid of this Dtatute, 

As to this, it is very plain that this Statute gives no aid unto this Caſe, the 
ſame being very clearly within the Statute, within the Pꝛovilo thereof, which doth 
not extend to any Writ oz Declaration, foz Felony, Purther, Treaſon, becauſe theſe 
are Co2pozal puniſhments in the higheſt Degree: No2 pet to Pꝛocels, Writ, Bill, ꝗ⸗ 

tion 02 Infozmation, upon any popular oz penal Law: This here is not a popu- 
lar Acton. foz it is called, popular quia quilibet de populo may purſue this: Eut 
this is pcual, and ſo it hath been agreed to be within the letter of this Statute, and 
alſo it is within the meaning of the ſame; penal Laws are thoſe which do inflig 
penalty, & omnis pena, aut elt pecuniaria, Corporalis, oz exilium, and what 
Law can be moze penal than this Statute, which includes all thele thze, (S) Pe⸗ 
cuniarp, Cozpozal and Exile, All this you may find within this Law, foz he {hall 
pay Damages, he ſhall ſuffer Impzilonment, and he ſhall be Exiled, ſo that this 
Statute compzehends all penalties, except mutilation of members, oz death, ſo 
that this is a penal Law, with a Mitnels, and ſo this Caſe is plainly within the let⸗ 
ter, and it is alſo within the meaning of this: The meaning of the Pakers of a 
Law, is to be gathered by their wozds: And when J have no pzeſidenc noz reaſon 
to move me, that the meaning of the Statute is otherwiſe, than the letter of this 
doth purpo2t, there J ought to ſtick cloſe to the letter; but it hath ben thus diſtin- 
guiſhed, That all Actions which do inflict penalty, foz ſatisfaction, and not foz the 
offence, are within the Statute of 18 Eliz. as the Statute fo2 waſte, damages given 
fo2 the hurt, as it hath been urged, 

But here this Statute ok Weſtminſter 2. cap. 35. is cumulative, the ſame gives 
damages, co2pozal puniſhment, and exile, to lole his Country, and if this be not 
a penal Law, J do not know what Law is penal: And ſo in this Caſe foz the matter 
alledged, this Judgment given in the C. B. at the Common Law, is erroneous, fo: 
not finding . Pledges, and this is not aided by the Statute of 18 Eliz. and ſo foz 
this Erroz the Judgment ought to be reverſed, 

Croke juſtice agreed with him herein, that foz this cauſe the Judgment is er- 
roneous, and ought to be reverſed; we doallof us agree, that at the Common Law 
this not finding of Pledges, is a god and a clear Exroz foz to reverſe a Judgment, 
9 E. 4. foz want of Pledges, Judgment was reverſed, 

The reaſon of the Law, as to the finding of Pledges, is very notable, being, foz 
the avoiding of unjuſt veration, that will not make the Law a ſcourge to others, 
without being puniſhed fo2 this himſelf ; Pledges may be found either in Chancery, 
as in Appeals, chere they are found: They are by the Law commanded to be found, 
and there foze not to be omitted; foz as Lex nihil fruſtra facit, ita Lex nihil ftruſira 
jubec, and therefoze in regard the Law hath commanded this finding of Pledges, 
neceſſarily. by the courſe of the Common Law they ought to be found, and this to be 
ſo obſerved as a ſpecial Paxim of the Law. 

As to the Statute of 18 Eliz. clearly this Cale is not aided by this Law: The 
Body of the Law doth not extend unto this Caſe, foz this doth aid inſufficient Re- 
turns, but not no Returns, and here is no Return upon the matter, 

Ik the Sheriff doth not put to his name, this is not aided by this. Statute, ſo 
if it be album breve, not aided; theſe are not within the wozds of an inſufficient 
Return of the Sheriff, 

2. If thzs Law extended but to multiplication of damages, 3 ſhould then be of 
another opinion, but here it doth extend to the Body: An Action upon the Sta⸗ 
tute of fo2ger of faux faits, not douhted but the Statute extends ip this: Ik the 
Statute had been in the Conjunctive, (S) popular & penal, pet the lame ought — 
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be conſtrued in the Disjunctive, ſo that - notwithſtanding the Dtatute of 18 Elix. 
this Cale ſtands Cill as a Caſe at the Common Law; and this not finding of Pledges 
being matter of ſubſtance, and not of fozm, is a good Erroz, and foz this Erroz the 
Judgment ought to be reverſed, 

Mountague Chiet Juſtice. J am in this Caſe clearly of my fozmer Opinion, 
and am now much confirmed therein, that this Judgment ought to be reverſed: 1 
have delivered my opinion befoze, with the reaſon fo2 finding of Pledges, this be- 
ing not matter of fozm, but of ſubſtance; and ſo very material. 

As to the Statute of 18 Eliz. if this Caſe be within the Body of the Ac, it is 
pet excepted very clearly in the Pꝛoviſo; but J do hold that this Caſe is not aided 
by the Body of the Law: Juſufficient Returns are by this Statute aided, and 
want of an Oziginal; but it is not therein erp2eſſed, that want of a Return, but an 
inſufficient Return is aided ; here the perſon againſt whom to have Judgment, is 
not returned omnino, foz the Judgment cught to be againſt the Plaintiff and his 
Pledges,and ſo this is no Return, and therctc2e not aived by the Body of the Act. 

As touching the P2oviſo, If the Stat. of Welimin. 2. cap. 35. be a penal Law, 
then the ſame is withiu this Pꝛoviſo. | 

This difierence hath been taken by way of Objection. That Caſes remedial are 
not within this Law, as a penal Law to puniſh a wzong done; this is within the 
Law, but not a penal Law, which gives remedy foz the wong by way of recom- 
pence. | | 

As to this Cale, here is a penal Law foz a wꝛong done, if the Law which doch pu⸗ 
niſh wzong, and goes to the perſon, not to the poſſeſſion, this is a penal Law wich⸗ 
in this Statute, and therefoze the Caſe of Waſte, and of 2 E. 6. befoze remem⸗ 
bzed, are anlwered not within this Statute; as to the Statute of Weſtminſt. 2. 
at this time no Inheritance greater than the Service of Pen; a great wong it is, 
to take away Wards, remedy given at the Common Law; ik take and give ſatis- 
faction, this is not to have recompence, but to puniſh the wzong,, this is a Statute 
to puniſh fo2ce, not to give remedy foz a wꝛong foz 2 years Impziſonment, notwith⸗ 
ſtanding ſatisfaction given. 

If he takes away a Ward, and marries him, this makes him a Felon abjurev, 
if not able to ſatisſie the party; this is penal, not to give recompence foz a wzong 
perſonal noz real. 

And ſo upon the whole matter, this is an apparent Erroz, and not aided by the 
Statute of 18 Eliz. and ſo fo2 this Crroz the Judgment ought to be reverſed, 

Dodderidge. This is a very ſtrict Law, foz actio perſonalis moritur cum perſona, 
but here the Crecuto2s may ſue, 


The whole Court, (Haughton except) agreed clearly, that foz this Erroz the judgment res 


Judgment is erroneous, and ought to be reverſed, and ſo by the Rule of che verſed, &c. 


Court, the Judgment was reverſed, 


Sanford Plaintiff, againſt Stevens and Smith 
Detendants. 


Entred Termin. Trin. 14 Jac. B. R. 
Rot. 460. 


N an Action of Treſpaſs fo bzeaking of his Cloſe, and foz aſſaulting thzer of Treſpaſs 


his Servants: And foz his title ſhews, that this A Copy-hold Land, parcel 
0 of 
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Trin. 14 Jac. 
E. R. &c. 


udgment for 
the Plaintiff, 
per cia. 


Treſpaſs. 


of ſuch a Pannoz, of which one Church was the Lords, and that Church, 34 Eliz. 
did grant this Copp⸗ hold unto Sanford and his Yeirs, virtute cujus, &c. 

The Defendants as to the Aſſault do plcad Non culp. and fo2 the Treſpaſs 
fn the Cloſe, Smith the Paſter and his Servants do juſtiſie in this manner (8) 
They csnfeſs the Cloſe td be Copy-hold and, but plead,that long time befoze,ic wag 
parcel of the Bannoz of Crippelthal in Eſſex, and that long time befoze the ſuppo⸗ 
ſed Treſpaſs,one Pole, and Margaret his Wife, was L. oꝛd of the ſaid Pannoꝛ, inthe 
right of his Wife, foz life; the remainder in tail to Stevens, and made a Leaſe foz 
years of this Land unto Smith, by fozce of which Leaſe be was poſſeſſed, and cut 
the Trees, and his Dervints aided him in carrying of chem away, and ſo juſtifies by 
this bis Plca in Ear, but doth not ſhew how Pole and his Wife came to this Eſtate 
fo; life, the remainder over. 

To this Plea in War, the Plaintiff demurred in Law, becauſe che Defendant 
therein hath not ſhewed as he ought to have done, how Pole and his Wife came to 
this Eſtate foz life, the remainder over. 

The whole Court upon the firſt opening of this Caſe, agred clearly, that this 
Plea in Ear was not good, becauſe it is not therein ſhewed, how this particular E- 
Nate yleaved to Pole and his Wife fo life, the remainder in tail to Stevens, hath 
its commencement, they claiming under a derivative Eſtate foz years, made by Pole 
and his Wife ; they ought in pieading the Bar, to have ſet fozth how this Eſtate 
thus came to Pole and his Wife, with the remainder, foz which omiſſion the Pleg 
in Bar is not good. £82 137-30 | 

The matter in Law that was in this Caſe moved, being a Copy-holver of Jnhes 
ritance,' having no cuſtom to cut down Timber-trees, whether the Lozd of the Pans 
noz may cut them down. Ak the Copy-holder by the Cuſtom, may cut down Tims 
ber-trees, (fore expendenda) this ts good per Curiam. 

Allo by the whole Court, if a Copy-holver by the Cuffom may cut down Tim⸗ 
ber-tres foz reparations, he ſhall have the Timber-tre, the Lop, Top and Wark of 
the ſame alſo. . N 5 | 

To this purpoſe the Court remembzed a Caſe in this Court, Trin. 14 Jac. B. R. 
Rot. 461. between Lewis and Smith, being the ſame Cale with this pincipal 
Caſe, and alſo foz Copp⸗hold Land, parcel of the ſame Pannoz: The ſame rule 
then given by the Court, as now in this Caſe, 

The whole Court clear in this, that by the Cuſtom the Copy-holder is to im⸗ 
ploy the Timber foz his reparation, with the Mop and Bark he cannot repair, but theſe 
he is to have, and may ſell them towards the defraying of his charge in reparation. 

The whole Court clear of opinion, that the Plea in Bar here is not god, foz the 
omiſſion befoze remembꝛed therein, and therefoze by the Rule of'the Court, Judg⸗ 
ment was given foz the Plaintiff, | 


Payn Plaintiff, againſt Worth Defendant. 


Tf an Action of Treſpaſs foz an Aſſault-and Batterp, laid to be at Biſhops-ſtreet 
in Comitat. Hartford: The Defendant comes in, and by Plea ſhews that he 
was Servant to a Scholar of St. Johns Colledge in Cambridge, that they are to 
have Conuſance there, and not to be dawn out of the Univerſity, and ſhewed 
their Charter foz Cambridge and foz Oxford, and the Ad of 13 Eliz. fo: confir⸗ 
mation of the Charter foz Oxon, aud foz Cambridge : To this Plea the Plain- 
tiff demurs in Law, becauſe the Defendant hath taken no Travers, which he ought 
to have done with an abſque hoc, that he was culpable in any place, extra Univerlita- 


, ermGCantabrigiz, that ſo they might have taken Iſſue. 


The 
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The whole Court clear of opinion, that the Defendant here ought to have con- 
cluded his Plea with a Travers, and that foz this omiſlion the Plea is not good 
and the Plaintiff had juſt cauſe of Demurrer, and ſo by the Rule of the Court, 
Judgment was given foz che Plaintiff, 


Meflyne Plaintiff, againſt Farneden 
4 Defendant. 
N an Action upon the Caſe foz ſcandalous wozds laid in the Declaration, to 
be ſpoken at ſeveral times: The firſt time they are laid co be ſpoken, De præ- 
fato querent': The wozds laid to be theſe (8) That perſured Anave, præfat' (ci- 
licet querent innuendo, (communication being laid to be of him) ſtands perjurev 
upon Recozd, at the Guild-hall London, and J will pzove it. 13 

At another time it is laid, that he ſpake to the Plaintiff himſelf in this manner, 
($) Thou arc a perjured Knave, and ſtandſt perjured upon Recozd, foz denying 
ol thy own hand, and J will pzove it; upon Non culp. pleaded, this was tryed be⸗ 
foze Mountague Chief Juſtice, Mich. 14 Jac. at the Guild-hall a Verdict was found 
foz the Plaintiff, and entire damages of 20 Nobles given to him, WR 

A was moved in Arreſt of Judgment foz the Defendant, upan the firſt wozds, 
that they are not actionable, it is not ſhewed in what Court this Per jury 
is reco2ded, there being two Courts, one which is a Court of Recozd, and the o⸗ 
ther not ſo, and it may be in this Court which is no Court of Recozd. | | 
„And allo, that the later wozds do excenuate the fozmer2 It was likewiſe moved 
that theſe wozds being laid to be ſpoken at ſeveral times, the Jury here have given 
- entire damages, which is not good. 

As to the firſt matter moved, the Court was clear of opinion, that of neceſſity it 
ouccht here to be intended, to be in a Court of Recozd, -foz it is oppolitum in objecto, 
to lap that he ſtands perjured upon Recozd,- if ic was not in a Court of Recozd, 
and therefoze this ſhallſo be intended. 

As touching the later wozds, the Court was clear of opinion that they are Aai⸗ 
onable without any colour of defence. 

As touching the entire damages given by the Jury, and this moved in Arreſt of 
Judgment, where ſome of the wozds are actionable, and ſome of them not ſo, 

The Court over-ryled this, that the entire damages here are were well given by 
the Jury, and the ſame ſhall be taken to be foz the wozds which are actionable, and 
not fo2 the other wozds. | | | Wat # 

| Haughton Juſtice, If the wozds were ſpoken at ſeveral times, and ſome of the 
wozds are actionable, aud ſome others not, and two ſeveral Actions bzought foz 
theſe wozds, and both of them found foz the Plaintiff, and damages entire given, 
this is nat good : But otherwile it is here in this Caſe, there being but one Action 
bzought fo2 all the wozds,andin the Declaration laid to be ſpoken at ſeveral times, 


ind entire damages given, as in this Caſe, this is good, and the damages well 


8 foz this, the whole Court ober- ruled this Caſe clearly upon the later 
— ; And therefoze by the Rule of che Court, Judgment was given los che 


tiff; . 


| Weal 
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Action upon 
the Caſe for 


Couſpiracy. 


This Caſe was 


argued, &c, 


7 E. 4. iol. ab. 


JH 4 


Veal Plaintiff, againſt Wells Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
| Rot. 887. 3 0 


JT an Action upon the Cale foz a Conſpiracy, to indite him of Felony, and that 
falſo && malitioſe crimen Feloniæ, he laid to his charge, foz the ſuppoſed ſtealing of 
five tears, upon this he was tryed and acquitted, | 

The Defendanc pleads in Bar, and ſhews that eighteen Novembris , at 
Bermingham he was poſſeſſed of five Stears which were ſtollen from him; that 
he made freſh ſuit after them, that they were found in the poſſeſſion of the Plain- 
tiff, that he came to him and demanded to have the ſight of them, which he 
refuſed to do, and gave him very uncertain anſwers, by reaſon whereof he did ſu- 
ſpec him, and ſo pzocured a Warrant, and had him befsze Bir Thomas Bennet to 
be examined, and foz his uncertain anſwers upon his Examination, he did alſo 
ſuſpect him, and committed him, binding him over to appear at the next Seſ- 
ſtons to anſwer this matter, and did then alſo bind the dant to pꝛolecute a⸗ 
gainſt him. At which time, he did accozdingly pzoſecute an Jndicment a- 
gainſt him, and then gave this matter in evidence to the Jury againſt him, who 
did acquit him; and ſo juſtifies his Pzocedings. 

The Plainciff replies, and ſhews that he was a Butcher, and that he bon 
theſe Stears in Market overt, and had tolley-foz them; and that he Had killed 
thee of them; and takes a Travers abſque hoc, that he refuſed to ſhew them 
to him; upon this Replication the Defendant demurrs in Law, ſuppoſing the 
— 8 to be to ſhozt, foz that he hath not anſwered, all which is laid againſt 

m. | 
This Caſe upon this Demurrer was argued, Termin. Mich. 14 Jac. B. R. and 
then it was urged koz the Plaintiff; That this being in an Action upon the Caſe, 
fo2 impoſing of Crimen Feloniæ. It is good fo2 the Defendant to ſhew, that a 
Felony was committed, and ſo to have a fuſpition of che Plaintiff, And this is 
good, notwichſtanding he is not Guilty; but he is to ſhew a cauſe foz to induce 
this, which cauſe is trayerſable, as appears by / E.4. fol.20. 

Af it be laid, that by the common Uoice he is culpable of this; here iſſue 
— — be taken upon the cauſe of luſpition, and not upon the lulpition it 

Here, Firlt he alledges that he found the Cattel in his poſſeſſion, this is but 
an inducement to the ſulpition. But as to this, the ſame is confeſſed, and avoided, 
by his being a Butcher, and by the ſale made to him in Market-overt. 

As to the ſecond matter, that he. refuſed to ſhewtheſe Cattel to the Defendant, 
=_ Any demanded ſo to do. This is a material inducement, and therefoze to 

traverſed, . FRE -7 714.1 , | | ; 
Fe. That he refuſed to ſhew by what wap, oz means he came by cheſs 

ktel. 


This is material, and this is traverſed, and there is no other material matter 
alledged here to be traverſed by the Plaintiff (as it was urged) 7 H. 4. ſuſpicion is 
a mattec ſecret, and not craverſable. 


11 E. 4, 
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11 E. 4. fol. 4. b. Jn ſuch an Action bzought, he ought to ew ſome cauſe of 11 E. 4. CA. b. 
luſpition, the which cauſe is craverſable. In 2 and 5 H. 7. this matter is there 
long argued, A Felony done, and the common Uoice and Fame there queſtioned, 
whether this be a ſufficient cauſe 2 | | 
1 _ objected, That here he Gould have concluded, De injuria ſua propria, ahſq; 

caula. : 

In anſwer to this, Jt was urged that this could not ſo. be, foz that then the 
Trial ought to have ben of both Counties, and London being one, cannot joyn 
with the other; and therefoze the Iſſue is to be of one of them, 2 H. 7. fol. 3. one 2 H 7. C 5 
juſkifies a Robbery in one place, agreed there, that by the Plea, De injuria ſua 
propria, all the cauſe is in iſſuez where they cannoc jon, there ſuch a Plea, De 
injuria ſua propria abſque tali cauſa, is not to be, as it is adjudged in Point, in 
2 H.7. as it was urged, and ſo is 16 H. 7. fol.3. b. and 2 E. 4. fol. 9. 21 H. 6. fol. 5. 15 fl. 7. f-3.b. 
and Coke 8 pars, fol. 66, in Crogates Cale, And as to matter of Recozd, a Plea },*: ++ N 
de injuria ſua propria abſque tali cauſa, is not to be, and ſo was it reſolved, as it wass 
urged, 95 

Paſch. 40 Eliz. between Downing and Mayward, this is to be ud good Iſſue, and Paſch. 40. &c. 
16 H.7. fol.3. there agreed to be good Law to take Iſſue upon the one matter, oz the 


other. | | 

And'ſo without any further debate, this matter was by the Court adjourned to 
another time, to hear further argument herein, K* 

Afterwards (8) Termin. Hillar. —_ B. R. this Caſe was moved again, and Termin.Hillar. 
— — on both ſides (S) by Coventry foz the Plaintiff, and by George Croke foz the 14 JC. R. R. Ac. 
D dant. 7 

— ſole Point being, Whether the Travers here taken, be of a matter Tra- 
berſable : 

2, Whether the Travers here taken be of all that which is traverſable 

® was urged; that the Travers is well taken, and of all which here is traver⸗ 
ſable. ' 

It was urged, that firſt the cauſe of ſuſpicion is craverſable; propter varias, & in- 
certas rationes. ; : 

It muſt be agreed, that the Cattel were in the- Poſſeſſion of the Plaintiff 3 but 
he being a Xutcher, bought them at Barnet, in Parket overt, and did Toll foz 


them. 

The cauſe of ſuſpicion is traverſable, 

4 H. 7. fol. 2. 5 H. 7. fol. 4, 5. Common Uoice and Fame is traverſable; - | 

2 H. 7. fol. 3. & 16 H. 7. fol. 3. The Felony, oz the common Uoice and Fame 4h. 7. Ca. Kc. 
traverſable. | | 

11 E.4. fol.5. 7 E.4. fol 20. & 2 H.7. fol. g. All agree, That the Common Fame, 
oz the cauſe of ſufpition is traverſable, | 

16 H.7. tol.3.b. Where two Counties cannot joyn, there not to plead, de injuria 
ſua propria. Alſo where it is laid, propter varias, & incertas reſponliones. This is 
not traverſable, as it was urged. | 1 

It was urged foz the Defendant in maintenance of his Plea in Bar, and jus 
ſtification of his Pꝛoceedings. That 18 Novembris, at Birmingham he was poſs 
ſefſed of five Oren, ſtollen from him by a Dtrauger; upon freſh purſuit, he heard 
they were in the poſſeſſion of the Plaintiff ; he demanded ſight of them, but he re- 
fuſed to let him ler them, he ſaid that he had killen four of them, refuſed to ſhem 
him the Skins, which was the ground of his lulpit ion, upon this, by Martant 
he was bꝛought befoze Bit Thomas Bennet, and by him examined, 6 varias, 
& incertas reſponſiones, he ſuſpected him likewiſe, bound him to the Seſſions, and 
the Defendant topzoſecuce 3 upon this he was indicted, and acquitted, any ſo voth 
jultifie his Pzocxdings. { 91; 


235 


Termin. Hillar. 14 Fac. Part III. 


7 Hl. 4. f. 32, 
27 fl. 1. f. a. 


Rot. & c. 


44 Elz. B. R. 
Kc. 


Coke 9 pars, f. 


29. &c. 


2) H.. fol.18, 
NIlaway. 


The Plaintiff replies, confeſſeth the Goods that they were ſtollen, and bzought 
to Barnet, to the Parket, where he being a Butcher, bought them, and did Toll 
fo2 them; that fo2 this he was indicted, and acquitted, and takes this Travers, 
(S) abſq; hoc that he refuſed co ſhew them to the Defendant 3 upon this Replication 
a Demurrer. =P 

It was urged, that if the Replication be bad, then there is a good juſfification of 
the Accuſation laid againſt him. 

It is to be agreed, that where a cauſe is alledged, as the common, Uoice and 
Fame, this is to be traverſed; | 

7 H. 4. ſol.32. 27 H:8; fol.2. In a Conſpiracy, that by the command of a Juſtice 
of Peace, he did erhibite the Bill of Judicment, this a good excuſe; ſo here in this 
caſe, the Juſtice of Peace did ſuſpect him, bound him over, and the Defendant to 
pꝛolecute. 

Hillar. 4 Jac. B. R. Rot. 886. Between Cox and Wirrall, the like Aci- 
on bzought, foz cauſing him to be indicted foz Raviſhing ok his Daughter, and 
that he was acquitteo, the Defendant pleaded that his Daughter did complain 
unto him, upon which he complained to a Juſtice of Peace, who upon eraminati- 
on bound him over, and bound the Defendant to pzoſecute ; the Court there reſol- 
ved, becauſe the Father, upon complaint by his Daughter to him, went and com⸗ 
plained to a Juſtice of Peace; in compaſſion of his Daughter, that the Juſtice of 
Peace binding him over, and the Defendant to pzoſecuce ; chis was adjudged to be 
8 good excuſe foz*whar was done by him, and the Travers of the Felony not good; 
the like Caſe was in 44 Eliz. B. R. between Chambers and Taylour. In a ſpecial 
Action upon the Caſe bzought foz pzocuring him to be indiced foz ſtealing of Cloth, 
the Cloth was ſtollen, and in his poſſeſſion, being a Poker, he refuſed, as in 
this pꝛincipal Caſe to let him ſee the Cloth; upon this he complained to the 
Recozder of London, who bound him over, and the party to pzoſecute 3 upon this 
he pꝛeferred his Eill of Indictment, and this was there held to be a good excuſe, 
In this Caſe, De injuria ſua propria, abſq, tali cauſa, had bern a god Travers, 

Coke 9 pars, fol. 29. in Alexander Poulters Caſe, The Common Law of the 
Land doth allow of. this, that if one hath cauſe of complaint, and doth accozdingly 
complain, this is a good excuſe, foz what he doth in a legal way. 

21 H. 7. fol. 81. Jn Kelaway, to the lame purpoſe in a Conſpiracy, that where 
there is cauſe of complaint, this is a god cauſe to excuſe him in a Conſpiracy; ſo here 
in this Caſe here was juſt cauſe ; this concerns all the Juſtices of the Realm, as ic 
was urged; the like Travers was taken in Chambers Caſe, as here in this Caſe, 
and there by Popham Chief Juſtice, aud the reſt , the Travers held not good; the 
Demurrer there foz the ſame cauſe, and held good. ; 

As to the Objection here againſt the Plea in Bar, it is not material, if che 
— in Ear be defective, the Replication hath made it good, and the Demurrer is 
to this. 

Mountague Chief Juſtice. As Men muſt not be diſcouraged to pzolecute Felo- 
nies; ſo they are not to be animated, foz to ver the innocent, here the Acton 
— qula ſciens, that he had bought them, pet pzocured him to be in⸗ 
dicted, | 
Dodderidge Juſtice. Here is a Bar, and a Replication, De injuria ſua 
propria abſque tali cauſa, this could not ſo have been in this Caſe, foz this had 
— a Travers, co all the other matters befoze alledged. Here is a good ground of 

ulpition. a 

The Travers here being abſque hoc, that he refuſed to ſhew him the Cattel 
this is a good Travers, and an Iſſue might have ben taken upon it; but by ſuch a 
Travers, as de injuria ſua propria, abſque tali cauſa; by this the Plaintiff 
would have been triced, becauſe that part of the Bar is good. The Travers 


here, as it is taken is Food, and no cauſe of Demurrer , propter varias, & 
| HICETTUS 
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able, 

Haughton Juſtice. It is here ſet fo2th in the Plea in Ear, that he refuſed to hew 
him the Dren, being demanded ſo to do: This was a manifeſt Cauſe of ſuſpition, 
and well Zraverſable ; but propter varias & incertas zeſponliones, this is only ſet 
down foz aggravation, and like unto alia enormia. 

Dodderidge. If the Bar be good, then the Defendant ought to conclude with a 
Travers, (S) abſque hoc, that he did exhibite a malitious Indidment. 

Haughton. The ſuſpition of the Juſtice of Peace here is not at all mate⸗ 
rial. 

Dodderidge agreed with him herein; Ik he refuſed to ſhew him the Cattel, this 
was a good cauſe of ſuſpition, and this was a good ground foz him to bzing him 
befoze a Juſtice of Peace to be examined; the ſuſpition of another Pan is not to 
be traverſed, 


Incertus reſponſionis, this is a good Cauſe of ſuſpition, but is not Traverſ-. 
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In this Caſe the Court ſeemed to be of opinion againſt the Defendant, that Ended by a- 


the Travers was well taken by the Plaintiff, and the Defendant had no cauſe of 8r<<menc. 


Demurrer, and lo this Cale was adjourned to another time, foz the Court to be 
further ſatisfied herein „ but the lame was ne ver moved again; but ended between 
the parties, as was repozted, they perceiving the opinion of the Court which way 


it was. 0 


Parc III 


— — — 
r — 


Termino Paſchæ, 


15 Jac, Banco Regis. 


ä — — 
— 
” * 
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Jobn Stirt Plaintiff againſt Patrick Drangold 
Defendant. ' * 


Entred Termin. Hillar. 14 Jac. R R. Rot. 650. 


! 


clares, and ſhews that 20 Septembris 14- Jac. he was poſſeſſed of an Pozle, a 
ſaddle, a bzidle, and a ſaddle-cloth, as of his own pꝛoper goods and Chactels, 
and he being ſo thereof poſſeſſed, the ſame day and peat he caſually loft them, 
the which the ſame day and year,came to the hands of the Defendant, and he know- 
ing them to be the goods of the Plaintiff, refuſed co deliver them, being requeſted ſo 
to do, but afterwards, (S) 1 Octobris 14 Jac. did convert them to his own, pzoper 
uſe, ad dampnum querentis, 30 I. unde actio. s 
The Defendant pleads, and ſets fozth that befoze theſe goods came into his poſ- 
ſeſſion by Trover, as in the Declaration is 1 and befoze the converſion, 
(S) by the ſpace of two years laſt paſt, he did kep a commmon Jun, called che 
Swoꝛzd and Buckler in Holborn in the Pariſh of St. Gyles in campis, the which was 
a Common Moſtry. And that befoze the time of the converſion laid, one William 
Hadlane was poſſeſſed of the ſaid Yozle, and came riding upon him into his leid Inn, 
with the ſaddle, and he did then requeſt the, Defendant to keep the Yole there at 
meat, and ſo he did foz the time and (pace of 7 Weeks, which came unto 23 s: 
and that afterwards (8) 6. Novembris 14 Jac. the Plaintiff came thithex aud des 
manded his Yozle, the Defendant anſwered, that if he would pay him fog his meat 
he had eaten, he would deliver him, which to do he refuſed, and foz his ſatis 1 
he detained the Yozle, upon which Plea the Plaintiff demurred in Law. 
The whole Court clear of opinion foz the Defendant, and that he might well 


I. an Action upon the Cale, foz a Trover, aud converſjon, The Plaintiff de⸗ 


k&ep the Þozſe until ſatisfaction was made unto him foz his meat. And by the rule 
of the Court, Judgment was given foz the Defendanc, that this Plea was = 
and the Plaintiff had no cauſe of Demurrer, and therefoze the Judgment of the 
Court was, quod querens Nil capiat per billam. 

But ſome queſtion was made whether he might retain the Saddle, Bzidle ann 
cloth as well as the Dozſe, 


P p | Smith 
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Smith Plaintiff againſt Bowles Defendant. 


„ Freed Termin. Hillar. 1 ; Jac.B: R. 
Rot. 874. 


Ejectione firme, 1 * an Action of Treſpas and Ejeament, upon Non culp. pleaded, the Jury found 


Stat. of 13 El. 


Kc. 


Stat. of 32 H.8, 


Kc 


a ſpecial Uerdic, upon which, the Caſe appeared to be this: A Pꝛebend makes 
a Leaſe foz years of Land, parcel of his Pzebendary, with an Exception of the 
great Wood, as Oaks, Aſhes and Crab-Trees, which Leaſes confirmed by the 
Arch-Biſhop, Patron, but not by the Dean and Chapter, Whether this Leaſe 
ſhall be good to bind the Ducceſſoz, oz not, which was the firſt queſtion, | 

A ſecond queſtion, which was the chief and main point: In the firſt Leaſe there 
was an Exception of all the great Woods, as Dak, Aſh, Crab-tree 3 the ſecond 
Leaſe being the Leaſe now in queſtton, was without the ſaid exception, being be⸗ 
foze uſually vemiſed, with the exception, whether this Leaſe be good oz not, upon 
the Statute of 13 Eliz. cap. 10. | 

It was urged, and ſo agreed by all, that this confirmation by the Arch-Biſhop, 
Patron, without the Dean and Chapter, is good, and ſhall bind the Succeſſoz, and 
fo this was cited, 33 H. 8. Brooks Caſes, fol. 46. placito 202. Plowdens Commen- 
taries 2 pars fol. 528. in Hare & Bickleys Cale, & 19 Eliz. Dyer fol. 357. It was 
urged, thata Pꝛebend is within the Statute of Leaſes, which was made 32 HH. 
8. cap. 28. und fo this was remembzed 3 Edw. 6. Brooks Caſes, fol. 86. placito 
395. Brook tit, Leaſes, placito 62. and the Leaſe of a Pzebend ſhall-.bind his But⸗ 
teſſoꝛ. 

Fut the ſecond and chief point is upon the exteption: In the firſt Leaſe, grand 
Boys, as Oak, Aſh and Crab-tree, are excepted, but not ſo in the ſecond Leaſe, 
Mhether the want of this exception ſhall make the Leaſe void, by the Statute 
of 43 Eliz. cap. 10. the ſame being befoze uſually demiſed with the ſame Ex⸗ 
ception. 

It was urged, that this omiſſion of the Exception in this ſecond Leaſe ſhall not 
make the ſame Leaſe void within the Statute. 

It hatch been objected, that by thts exception the ſoil ſhould be excepted, if ſo, 
this may be dangerous: Eut by this exception, the ſoil is not excepted, but the 
heads onlp of the Trees are excepted, and therefoze this omiſſion of this erception 
fn the lubleguent Leaſe, ſhall not ovetthꝛow the ſame, and foz this, 33 H. 8. Brooks 


33 8.8. Brook Caſes was cited, fol. 51. placito 225. Brook tit. Reſervation placito 39, That by 


Caſes, &c. 


che exception of Boys, and ſub⸗Eoys, by thꝛee againſt two, the ſoil is excepted 3 
this being doubted in 14 H. 8. fol. 1. & 28 H. 8, Dyer fol, 19. 7 E. 6. Dyer fol. 79. 
Coke 5 pars fol. 11. a. in tves Caſe the fozmer doubt reſolved, that by this exception 
the ſoil it ſelf is excepted; but here, (as it was urged) there are other wozds : In 
46 E. 3. fol. 22. ercepting grand Boys, by the better opinion there, the tries, 
but not the ſoil excepted. | oy | 
It was urged further, that in this Caſe there is a full explanation, that he in⸗ 
tended great Wood to be excepted, but not the ſoil, Yerbage noz the under-wood, 
ſo that here he did not intend to except the 40 acres of Land, but che Trees only 

growing thereon. r 
As to the chief queſtion in this caſe, Whether the omiſſion of this exception in 
this ſecond Leaſe, all overthzow the lame, which is a new queſtion, (as it was 
urged) 


— ae.” 


_— 
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urged ) upon the Statute of 13 Eliz. 10. The intention of which Statute, as it 


was, to pzeſerve the Poſſeſſions of the Church, ſo the ſame was likewiſe to up- 
hold pooz Tenants Leaſes, 

This Caſe, (as it was urged ) is out of the pzeamble and miſchief of che Law, 
it is out of the letter and body of the Law, and therefoze to be adjudged out of the 
Statute. 

Thepzeamble of the Statute makes mention of long Leaſes, the cauſes of 
Dilapidations, and decay of Yoſpitality, and which tends to the impoverſhing of 
the Ducceſſoz, this to be but foz thzee lives, this not unreaſonable ; nothing is 
here in this Leaſe omitted (but this exception) being in the fozmer Leaſe; this 
belongs to the Tenant of common right, and reaſon will that he ſhould have his 
Bootes, and therefoze the omiſſion of this exception ſhall not make this to be an un⸗ 
reaſonable Leaſe, and ſo void by the Statute. 

It was further urged foz the upholding of this Leaſe, that-this could not be any 
cauſe of Dilapidation, but a means to uphold the Youſe ; alſo if this exception had 
been in the Leaſe, pet the Ducceſſoz could not have medled with the Tres; ſo that 

e is no ways impoveriſhed by the omiſſion of this exception, foz if he cut down the 

res, a P2ohibition lieth, ſo that this Caſe is clearly out of the pzeamble of the 

dries (as it was urged: ) As to the Body of the Act, che uſual Kent to be re- 
erved, | | 

It hath ben objected, not to demiſe moze than in uſual Leaſes, and foz this a 


Caſe cited out of the Lozd Mountjoys Caſe, Coke 5 pars, where an Acre of waſte Co, pars a 


ound was added to the new Leaſe, and ſo not warranted: It had been ſo in this 

le (as it was agreed) if the Soil, by this exception, had ben reſerved ; But 
it is not ſo, here the Trees are only excepted, the Rent is reſerved out of the Soil, 
and the Leſſoz doth not here ſuſpend his Rent, by cutting of a Tree down upon the 
Land, foz the Rent is out of the Land, 4 Eliz. Dyer fol. 212. a Keaſe foz pears 
made of the Gzep-hound in Flet-ſtreet, with divers implements, rendzing Rent, 
the Rent there ſhall not be appoztioned 3. the Rent there goeth out of the Land, and 
ſo is 35 H. 8. Dyer f. 56. a Leaſe made of Land, and of Shep rendzing Rent, the 
Rent is out of the Land; and 12 H.8, fol. x1. | 

It was then Objeded, That here ſomething doth paſs from the Succeſſoz, which 
was not befoze granted: But it was urged, that here the ſame Rent is reſerved, 
It a Pꝛebend grants Common of Eſtovers, and afterwards makes a Leaſe diſcharged 
of Eſtovers, this ſhall not overthzow the Leaſe, (as it was urged) Coke 5 pa 


fol. 37. in the Dean and Chapter of Worceſters Caſe ; if in a later Leaſe: there ig Co: $ pars f:37 


no reſervation of a Yeriot, as was in the fozmer Leaſe reſolved, that this omiſſion 
of the Yeriot, ſhall not make this Leaſe void, the uſual Rent being reſerved: But 
if there be any wozds in the Scatute to take hold of this, yet (as it was urged) this 
is not within the meaning of the Statute: If a Pzebend do leaſe a Park, ex⸗ 
tepting the Deer, this Leaſe ended, he makes a Leaſe of the Park, without except 
ing of the Deer, this ſhall not avoid the Leaſe, (as it was urged) out of Richard 
Litords Caſe, Coke 11 pars fol. 46. | 

Aud ſo without any further debate at this time, This Caſe was adjourned over 
fo further argument. | 

Afterwards, (S) Term. Mich. 15 Jac, B. R. This Caſe was moved again, andy 
upon moving of the lame, without any further argument made herein: The Judges 
being all of them fully agreed herein, did reſolve and over⸗ rule this as a very clear 
Caſe againſt the Defendant, who claimed under this Leaſe without che exception 
that the ſame was no good Leaſe warrantable by the Statute of 13 Eliz. cap. 10. 


Kc. 


but a void Leaſe by the ſame Statute: And ſo by the Rule of the Court, Judg⸗ judgment for 


ment was given koz the Plaintiff againſt this Leaſe, 


Pp 2 The 


the Plaintiff, 
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The KING againſt Doctor White. 


A Quo iwar- N a Quo Warranto, fox uſing of certain Liberties within the anno! of Bradwel 
rants. in Comitat. Eſſex juxta mare. 

Toto: White fets forth in his Plea, that King H. 8. did grant conſorti ſux 
Katherine, the Mannoz of Bradwel, juxra mare, with certain Liberties that after 
her death they came unto the Crown again, which were afterwards granted by 
the King to Sit Walter Mildmay, with theſe wozds of tot, talia, tanta, qualia, aliquis 
alius unquam habvit, and from him they came to the Doctoz in as large and ample 
manner, as the King himſelf, oz any other had che ſame, by p2eſcription, oz by 
any other way, and ſhews, that Queen Katherine Had thoſe Liberties to her granted 
foz her life; all which Liberties he claimed to have in this manner, That the 
Kings Attozney General hath confeſſed his Plea to be true, and fo pzayed to have 
allowance of the Liberties. | 

The Court, upon the firſt moving of this, ſaid, by this which is ſhewed poi 
are to have but tot, talia, tanta, as any other had; if this be to be taken generally, 
this map trench very much upon the Crown Land; the Queen had theſe Liberties 
foz her life, thep determined by her death. 

It was urged foz Poco White, that he is by his grant to have, Tot, talia, 
tanta privilegia, libertdtes\ as the Ring himſelf oz any other ever had: The queſti- 
on moved co'the Court, whether the Doco2, by this his grant, was to have thofe 
Liberties which Quan Katherine had: It was enfozced that he ſhould have them 
by the Law, becauſe by this recital they are dzawn into a particular, as much 
as if he had ſhewed ſuch to be granted unto him, as King H. 8. had granted befoze, 
Conforti ſue Katherinz, this had dien good; ſo here in this Caſe, this hath a re- 
ference unts the firſt Gzant, without any recital of the particulars nominatim. And 
this ſhould be ſo, and the reaſon of it appears in 20 E. 3. Fitz. tit, Avowry placit. 
129. 'where certain Libercies were granted to the Town of Northampton, though 
thep wete repealed, pet a new Gzanc, with a reference to them, may be good; 
fo here in this Caſe, with a reference in this manner, of tot, talia, tanta, is good, 

he Dodoꝛ here to have them, (as it was urged) if another had them befoze, 
ouch but foz pears, 
Mich. 9 Eliz, Mich. 9 Eliz. in Scaccario, ex parte Rememoratoris Theſaurarij, Rot. 163. Coke lib. 
Kc. Entries, fol. 534, 535. the very Caſe with this now in queffion, his verbis; In a 
Coke 9 pars, Quo Warranto againſt the Earl of Pembroke, foz clatming certain Liderties,pleads 
f. 29. KC the lame Plea as here, lets fozth the firſt Gzant to Queen Katharine, as here in this 
Caſe, with a tot, talia, tanta, there adfudged fo2 him, and at this day he enjoys 
the laid Liberties, Coke 9 pars fol. 29. b. 30. the Cafe of rhe Abbot De ſtrata Mar- 
cella, the Caſe there remembzed, being the Gzant of Outen Mary, 22 Junij, 1 Mar. 
unto Francis Countee de Huntington, & Katharine his Wife, where the Gzant is, 
with a tot, talia, eadem, & hujuſmodi libertates, privilegia &c. quot, qualia, quanta, 
& que, &c. aut aliquis vet ahqui, &c. there refolved, chat when a Charter hach a 
general reference to other Charters, this is as much in Law, as if all the Char- 
ters had bern recited; and in this the difference will de as in 39 Elir. B. R. The 
Lend Darcies Cafe, where Liberties were granted, and afterwards parcel of chem 
repealed by Act of Parliament, and fo become as no grant, and there tor, calia, 
quanta, ſhall not refer to thofe Ltberctes which were repealed, unteſs chey were 
ſpecially named, but no generat reference to thofe which were repealed, 


And 
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And ſo foz Doctoz White, the Kings Attourney-General having confeſſed his 
Plea to be true, allowance was pꝛaped to be granted by the Court of theſe liberties 
by him thus claimed. 
The whole Court inclined to be againff the allowance of theſe liberties, thug, 
and in this manner claimed by Doctoz White. 
Haughton Juſtice. If this ſhould be allowed of by the Court, this would make 
many new liberties in Eſſex : If by theſe general wozds of tot, talia & tanta, he 
_ have all which Queen Katharine had, this may pꝛove very hurtful co the 
rown. F 
Dodderidge Juſtice agreed with him herein, tot, talia, tanta, are to general wozds 
againſt the Bing. 
Mountague Chief Juſtice agreed with them herein, foz there ought to be a cer⸗ 
tainty in reference to a thing, and to a perſon, 
The whole Court agreed in this Caſe againſt the Doctoz, that his Plea is too 
general, and ſo not good, that he ſhould be ouſted of his liberties, and Judgment Judgment 'or 
to be given fo; the King in this Quo Warranto. the King, 


Termino Michaelis, 


t Caroli Regis, Banco Regis apud Reading. 


Read Plaintift againſt Holmes Defendant. 


Entred Termin. Trin. 1 Caroli Regis, B R 
| Rot. 550. | 


Havering: Jn an Action of Debt, 1 Fond of 6 |. conditioned foz the 
ſaving and keeping of the Plaintiff harmleſs; Read there pleaded to the con- 
dition, That he had ſaved him harmleſs from all Actions : The Plaintiff re⸗ 
piped, that one Thomas Holm who was to have been kept harmleſs by the Condition 
of the Bond, was arreſted at the Putt of one Meck, and Impziſoned at Rumford, 
& hoc paratus elt verificare per Recordum, the other pleaded; that he never obtained 
any ſuch Judgment. f a 
It was urged foz the Plaintiff, That this Judgment is erronions in omnibus. (8) 
1, In the file of the Court, being ( Havering at the Bower) and the Court of 
the Panyoz held at Rumford , in the Couty of Eſſex, parcel. of the Pannoz, 
whereas he ſhould have ſaid, infra jurisdictionem Manerij, and ſo are the Pꝛe⸗ 
dents, 2, The Court is claimed part by Pzeſciption, and part by Charter, this 
ought to have been by vertue of the Kings Letters Patents, where the (ame is a 
Court of Recozd. 3. Ye ought to have ſet fozth, chat he was a Tenant and an 
Inhabicant; foz to enable himſelf co ſue there, which he hath not ſo done. And 4, 
Which is the main and pzincipal Erroz, he ſhews that he was arreſted and impꝛi⸗ 
ſoned at Rumford: But by what Pzoces this was ſo done, non conſtat Curie, & hoc 
paratus eſt vexificare per Recordum, there being Judgment and Execution had; this 
is not to be put in Iſſue per pais, but pgr Recordum verificare, as appears by 6 Eliz. 
Dyer f. 227. upon the Statute of Appatel, 24 H. 8. and 22 Eliz. Dyer f. 368. veri- 6 
ficare per Recorduni, this is uſual. 5. The | 
mg r where the Ac ion 02 Judgment was, foz to cauſe the men of Rumford 
03 to try this. 

The whole Court clear of Opinion, that the whole Recozd is bad, and erroni⸗ 
ous thzoughont, the title inſufficient to hold the Court, and the Plea bad, the Judg⸗ 
ment 


N a Writ of Erroz to reverſe a Judgment given in an Inferioz Court, de Error. 


Venire facias de Rumford, no place be- c. 
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ment erronious, and to be reverled; they were not to try a record per pais; the 
Judgment re- whole Recozd is vitious and erronious, and therefoze by the Rule of the Court, 


verſed per cu- 
rian. 


Ejectione firnæ. 


Judgment for 
the Plaintiff, 


Judgment was reverſed, 
n to quaſh an Jtdictment 3 In wh 


ſeveral perſons were D, 2 ion was, 5 —. after 
the Aas dictus, and ſo nat good, by 1 fol. ner N Za 
The whole Court clear of Opinion, that this is a good exception, becauſe that 
the alias dictus is not his true name, but that which doth pꝛecede, as appears by 
24 H. 8. Brooks Caſes, fol. 9. placito 49. Brook tit. Brief phcito 418: & 33 H. 8. 
Dyer fol. 51. „ Did QI IA DVD EL __ CY 
And ſo foz this cauſe, by the Rule of the Court, the Indicment was quaſhed, 


Nota. That Banks mIved an 


Potter Plaintiff againſt Foſter 
Detendant. 


1 an Action of Treſpas and Ejedment: The Defendant pleads in Bar, and 
ſets fozth a Leaſe made unto him by the Leſſoz ok the Plaintiff; the Plaintiff 
replies, and doth confeſs, that his Leſſoz did make a Leaſe to him foz pears: But 
upon the Leaſe, there was a Rent reſerved, with a condition to enter foz non-pay- 
ment of the Rent; that the Rent was behind, and that his Lefloz came upon the 
Land, and there remained an hour befoze ſun-ſetting, and there demanded his Rent 
and continued there demanding of this, uſque ad occaſum ſolis, and becauſe none 
came to pay the Rent to him, he did then enter foz non-payment of the ſame, ac- 
cd2ding to the condition, aud did Leaſe the ſame unto him, | | 
Upon this Replication, the Defendant vemurred in law; and foz cauſes of de⸗ 
murer did alledge, . 

1. Becauſe the Plaintiff doth not plead the Indenture foz the Condition. 
The Court over-ruled this, upon this difference, where to avoid a Frehold,there 
the ſame ought to be pleaded by Indenture foz the Condition; but otherwiſe it is, 
_—_ avoid a Leaſe foz pears, being but a Chattel, as here it is in this pzin- 
cipal Caſe. | 

2, It was urged foz another cauſe, becauſe here. he pleads that he tame upon 
the land, befoze Sun⸗letting, and there demanded his Rent, and ſo continued de- 
manding of the ſame, uſque ad occaſum ſolis, and doth not ſap, that he continued 
there poſt occaſum ſolis. 


The Court over-ruled this alſo, and that theſe cauſes of Demurrer were idle and 
frivolous, only foz delay, and therefoze by the Rule of the Court, Judgment was 
given foz the Plaintiff. | 


Part IL Tem Mich. 1 (ar. B. R. 


Peck Plaintiff againſt Methold Defendant. 


Entred Termin. Trinit. 1 Caroli Regis B. R 
Ror. 225. 


TP a Unit of Erroz to reverſe a Judgment given in the Court of C. B. in an Error. 
Action upon the Caſe foz a pzomile; In which Action, Methold there declared 3 Cro. 386. 


- againſt Peck, and ſhewed, that whereas the ſaid Methold, and one \Marſhal, by 
their Obligation, dated 18 Novembris, 8 Jac. were bound unto Peck in a Bond of 


100 |. conditioned foz the payment of 52 l. 10 s. upon the firſt dap of March then ter. 7. 


nert enſuing, | 

The ſaid Peck, afterwards (S.) 14 Septembris 15 Jac. In conſideration that the 
ſaid Methold, at the requeſt of Peck, would pay unto one Plaiford, to the uſe of the 
ſaid Peck, 52 l. and 14 8. upon the tenth day of December 15 Jac. in ſatisfagion 
of the befozeſaid Debt, in the condition of the ſaid Obligation ſpecified, did aſſume 
and pzomiſe with the laid Methold, that he the ſaid Peck would deliver prædictum 
—— obligatorium of 100 l. unto the ſaid Methold, cum inde requilitus eſſet, to be 
cancelled, | 

And ſhews further, that although he had paid the ſaid 52 1. 14s. to the ſaid Play- 
ford, to the uſe of the ſaid Peck, and at his requeſt, upon the ſaid tenth day of 
December 15 Jac. in ſatisfaction of the ſaid Debt, ſpecified in the condition of the 
ſaid Obligation of 100 l. pet the ſaid Peck, actozding to his pzomile, hath not de- 
livered to him the ſaid Obligation of 100 |. to be cancelled, Licet ad hoc ſæpius poſtea 
_— fuiſſet: Eut to do this, penitus recuſavit, ad dampnum querentis, 100 l. 
unde actio. 

The Defendant Peck there pleaded, Non aſſumpſit modo & forma prout, upon this 
iſſue was joyned,and a Uerdict given foz the Plaintiff, and damages to 661.13 5.4 d. 
and upon this, Judgment was given foz him in the C. B. foz 80 1. upon which 
Judgment, Peck hath here in this Court bzought his WMzit of Erroz, 

The Erroz aſſigned, and inſliſted upon, was this, (S.) That where by the A- 
ſumplit, Peck was to deliver the Obligation unto Methold, upon requeſt : It doth 
not appear, by the whole Recozd in the C. B. in the Action upon the Cale there 
bzought, chat any requeſt was made by Mcthold unto Peck, foz delivery of the ſaid 
Obligation to him: No-allegation being made of any requeſt made, ita quod ex- 
itus ſuper hujuſmodi requiſitionem quæ eſt materialis pars aſſumptionis prædicti jungi 
poteſt : And ſo foz this cauſe the Judgment in hoc is erronious. 

The Bock of 40 E. 3. was objected, being in an Action of Debt upon a Fond, 
the Plaintiff declares, and doth not ſhew where this Bond was made, which makes 
the Declaration inſufficient : But if the Defendant pleads in Bar a Relcale, by 
this, by his admittance, he hath now ang! the Declaration good: Put as it was 

ſ\ 


urged, by Hitcham the Kings Derjeang, that this is upon a Non aſſumplit, and 

in an Action-upon the Caſe upon a pꝛomiſe, the Iſſue of. Non aſſumplit doth not 

_ of a requeſt duly made, as in the other Cale, the releaſe pleaded admits the 
ond, 

Jones Juſtice. Jn an Action upon the Caſe upon a pzomiſe, two things ate tra⸗ 
verſable, either, quod Non aſſumpſit, Oz, that no requeſt was made; but if he 
pleads Non aſſumpſit, then the matter of che _— is out of doozs, ge 

q eing 
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being now by him admitted, and ſo by this, he hath made che Declaration 
00D, 

N Whitlock Juſtice. Ey the Plea of Non aſſumpbt, he hath now waived the mats 

ter of the requeſt. 

Dodderidge Juſtice. It one doth aſſume and pzomiſe to do a thing upon requeſt, 
he doth now reſt in ſafety, until the-requeſt be made unto him. It in luch a Caſe 
the party bzings his Action upon the Caſe, upon the ſaid pzomile, and lays the 
requeſt generally in this manner, (8) Licet ſæpius requiſitus, this requeſt as 
it is laid, is fozmal, and not to be traverſed, they go to iſſue upon the p2omile, 
which is found koz the Plaintiff, he ſhall never recover any Damages, where he 
doth not make an erp2els requeſt; and doth lay this fo in his pleading 3 foz that 
here the requeſt is very material, and the ſame alſo is part of the matter. And 
lo it is, in the pꝛintipal Caſe here, and he cannot traverſe this, becanſe it is laid in 
this manner, (S.) with a Licet ſæpius requiſitus, which is not good, and by theſe 
woꝛds and manner of pleading, with a Licet ſæpius requiſitus, the Travers to be 
taken to the requeſt, is taken away; Bo that ſometimes the requeſt is but matter 
of fozm only, to be mentioned, and there it is ſufficient to lap this generally. 
(S.) Licet ſæpius requiſitus, and this is good. But here it is matter ok ſubfkance, 
and therefo2e this is to be laid, and certainly expꝛeſſed, both fo2 the time, and alſo 
fo2 the place, where the requeſt was made; Do that the Defendant may, if he 
fo will, take a Travers unto it; the which he cannot do, where the ſame is laid 
generally, Licet ſæpius requiſitus, and ſo was all the courſe of p2actice here in Po- 
phams time. | 

Crew Chief Juſtice agreed with him herein, where the requeſt is part of the bar- 
gain, and part ok the pzomile, as where co pay upon requeſt, and here in this 
principal Caſe, he is to deliver up the bond upon requeſt made, here the requeſt is 
now made a ſnubffantial'part of the pzomife, and ſo the ſame onght to pꝛetede the 
delivery up of the Obligation, and the fame ought to be certainly and erpzefly 
laid. It is then here co be conſidered, whether this matter be atved by the Sta- 
tutes of Jeofails by his plea of Non aſſumpſit; this is not aided, but that he may 
well tale advantage after verdict of this inſufficiency in matter of'Subſkance in the 
Declatation, | 

Jones. Where the requeſt is requiſite, there the fame ought to be certainly 
laid; both foz the time, and — where it was, otherwiſe, where it is not requi⸗ 
ſite, there it is ſufficient, to be laid generally, with a Licet ſæpius requiſitus, where 
the requeſt is requiſtte, and no time, not pet place, of this laid in the Declaration, 
there the Defendant may dery well demurre to the Declaration, foz this inſuffici- 
ency therein; but where the Action is bzought upon fuch a pꝛomile, and the Decla- 
ration inſufficient, becanſe no time no2 place is laid therein, where and when the 
requeſt was made, the Defendant here, by his own Act, may waive the taking 
benefit of this, by his pleading of Non affumptic aud ſo going to iffne upon it. Ik 
in facto dicit that he did requeſt him, and leaves out the time, and place where, 
the Declaration is not good, and the Defendant may fo2 this cauſe demurre, but 
if he waives this, and pleads to Ffſne,/rpon the pꝛomile, he hath now by this made 
the Declaration g00d; © - N | | 
The whole Court agteed in this, thatwwhere the requeſt is material, there the 
ſame onghr to be certainly laid in the Declaration, both foz the time and plate, 
beciufe the ſame is material, and matter ok ſubſtance, and the Declaration not 
good, ik this be therein omitted. , 

But the Court did doubt in this, and herein, did at this time, differ in opinion in 
this partitular, whether by the pleaving of Non afſumplit, and ſo going £0 iſſue, 
he bath not by this watved the taking of advantage, ok any other inſufficiency — — 

; ecla⸗ 


Part IIE 


Declaration, foz not laying of the requeſt certainly in the Declaration, whether by 
his pleading, this is not by him admitted ſo to be. 

Dodderidge & Crew Chict Juſtice. That this is no admittance of the ſame, no; 
any waver of his benefit of exceptions to the Declaration. 

Jones & Whitlock of a contrary opinion, that by his pleading of Non Aſſumplit 
he hath waved this benefit And ſo without any further debate at this time, it reſted 
upon a Curia ulterius ad viſare vult, and ſo by the Rule this Caſe was adjourned to a 
further time. | 

.. Afterwards (S) Term. Hillar. 1 Car. Regis B. R. this Caſe was moved again. Tmin wit. + 
The ſame Erroz moved andgnſiſted upon as befoze. Car. Reg. E R. 

The Court now upon the firſt opening of this, were ok opinion, that this is an Kc. 

Crroz apparent; becauſe as it is here laid by this general allegation of Licet ſæ- 
pius requilitus, he cannot take any travers, to it; but he ought ſpecially to have al- 
ledged the requeſt made both foz the time and place where it was made,fo2 this oughc 
to pzecede the perkozmance of the p2omiſe, this being the eſſencif part of che 
pꝛomiſe, otherwile it is, where the requeſt is not ſo ellential, there it is not tra⸗ 
verſable ; and there it is ſufficient to be laid, with ſuch a general allegation, of Li- 
cet ſæpius requilitus, becauſe there not traverlable, noz any Iſſue to be taken 
thereon. 

The Court at this time, gave a further day, to ſearch foz the P2eſident of a foz- 
mer Judgment cited, and foz other Pzeſivents in the point, to make this as a 
leading Caſe foz the future. 

It was afterwards urged foz the Defendant, that this is no Erroz,* 

Notwithſtanding the Objection made, being, becauſe the averment here is genes 
ral, with a Licet ſæpius requiſitus, without any place oz time expzeſſed; pet this 
here is good, being after a Uerdic, this hath made all good; as to the omuting of 
the place, where the Nequeſt was made; the reaſon infozced to make this to be an 
erroz, becauſe there is no place foz the venire facias, but this is admitted, by the 
Plea of Non aſſumptic, like unto the Caſe of 18 E. 4. fol. 16, 17. where a Plea by 
dureſſe admits the Pond, and ſo here in this Caſe, as it was urged. 

It was then urged foz che Plaintiff, that this Judgment is erroneons, foz 
the Erroz befoze inſiſted upon; and ſo was it accozdingly adjudged, 35 Eliz. in 
Stewklies Caſe, in point of the Requeſt to be certainly laid in the Declaration, but 
if in the Declaration the day of the Requeſt is certainly laid, and the Defendant 
pleads Non aſſumplit, this peradventure as it was alledged, map be good after a 
Uerdict, 

Dodderidge. Jn anſwer to that which hath ben objected, the Plea of Non af 
ſumptic, is no admittance of a requeſt made, and the Book remembzed of 18 E. 4. 
doth not come unts this Caſe, and although the Plaintiff makes the pzomiſe, pet if 
no requeſt be made, there can be no bzeach of pzomiſe, the pzomile being made to 
be perkozmed upon requeſt, | 

Crew Chief Juliice, The requeſt here is parcel of the bargain, and foz this cauſe 
no bzeach can be of this pzomile, wichour a requeſt made, and the Plaintiff in his 
Declaration ought p2eciſely to lay the requeſt made, both foz the time and place, 
this being a real part of the pꝛomile, and therefoz the ſame ought to be laid really 
to be done, foz to make a good bzeach of the Pꝛomile. 

The Pꝛeſident which was, Termin. Paſch. 30 Eliz. in the Court of C. B. Rot. Term. Paſch. 
454. Eldridges 02 Eaſidridges Caſe, was a ſtronger Caſe, than this here is; there 30 Eliz. C. B. 
it was in the Caſe of an Cxecuto2, the debt due by the Teſtatoz, ghe Aſſumpſic by Rot. 454 Kc. 
the Crecuto2, who ſaid, fozbear a little, and J will pay you upon Wqueſt made. In 
an action upon the Cale bzought upon this his-Aſſumpfit, in the Declaration, the 
requeſt laid generally, with a Licet ſæpius requiſius; upon Non aſſumplit pleaded, 
it was found foz the Plaintift, who had his Judgment. A wzit of Erroz was bzought, 
and this general allegation of the requeſt aſſigned toz Erroz, and inliſted upon, In 
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this Caſe it was clearly held, that the requeſt ought to appear certainly to be laid 
in the Declaration. And foz this erro2 the Judgment was reverſed, 

Another Caſe there was here in this Court, which was the Caſe of one James. 
In an action upon the Cafe bzonght upon a Pꝛomiſe foz the not delivery of an 
YVozſe, which the Defendant did aſſume and p2omile to deliver to the Plaintiff at 
Rocheſter, upon requeſt, In the Declaration the Requeſt laid with a general alle- 
gation of Licet ſæpius requititus, upon Non afſumptit pleaded, a verdict was found 
foz the Plaintiſt, who had his Judgment, a Mrit of Erroz bzought, and the 
Judgment reverſed fox this Erroz, becauſe the requeſt was yot cercainly, and 
ſpecially laid in the Declaration; and ſo in this pzinopal Caſe, this is a clear Er⸗ 
roz, and accozding to the fozmer Judgments in point, the Jndgment ought co be 
reverſed, 

Whitlock Juſtice. Admit that here he had pleaded a Releafe, quid inde, what 
would have gyis done? It is here to be conſidered, whether this requeſt be matter 
of ſabſtance oz not; if ſo, that it be matter of ſubſtance, then he cannot have his 
Judgment, 6 Jac. B. R. between Hill and Wall; the like Caſe was adjudged in a 
Writ of Erroz, and held clearly that the requeft ought to be certainly laid, and 
exp2eſſed in the Declaration, oz the ſame not good. 

Dodderidge agreed herein, In 29 Eliz. there was the like Caſe alſo adjudged 
in point, vide the Book of Entries fol. 2. | 

The whole Court agreed herein, that the Judgment given in the C. B. is clear- 
ly erroncous, foz this omiſſion in the Declaration, of laying the certain time and 
place, of the requeſt made; and foz this cauſe, by the Rule of the Court, nullo 
contradicente, the Judgment was reverſed, 


Thompſon Plaintiff againſt Butcher 
Defendant. 


N an Action of Debt upon a Bill of 6 1. 13 8. 4 d. the Defendant demands Oiet 
of the Bill. In which after this clauſe, (S.) In cujus rei teſtimonium; this clauſe 
was added, in the nature of a Proviſo, Pꝛovided nevertheleſs, that the ſaid 
6 l. 13 8. 4 d. is not to be paid, until ſuch an one hath had a recovery, in ſuch an 
Action, 02 ſuit which he hath hanging againſt the Plaintiff, upon a Bond of 200 l. 
conditioned fq2 ſaving harmleſs, oz hath made an end of the ſame ſuit ; and then 
the concluſion was, dat* eiſdem die & anno. Upon the demand of Oier, the ſame 
was all, both the Bill and the Proviſo entred of Recozd, To this the Defendant 
pleads in Far, that no end was made of the ſaid ſuit, upon the bond of 200 J. noz 
any recovery had, but that the ſame Cill depends; and therefoze accozding to the 
Proviſo, the ſaid 6 l. 13 s. 4 d. demanded by the Eill, is not to be paid, the Plaintiff 
having commenced his ſuit foz this, befoze his time limited, by the Proviſo, to have 
payment made of this. 

The Plaintiff by Replication ſhews, that an end was made of the ſaid ſuit, upon 
the Obligation of 200 l. by a compoſition of 20 l. given and accepted in full ſatts- 
faction, and diſcharge of the ſaid ſuit, in plenam ſatisfactionem actionis prædict', and 
that lo the 61. 13's. 4 d. now demanded, is to be paid unto him. The Defendant 
by ReJoinder n that no ſuch end was made of the ſaid ſuit, prout quer. and 
Iſlnte jopned, Mon this a trial had, and a Uerdict foz the Plaintiff, 

It was moved fo2 the Defendant in arreſt of Judgment, that the Plaintjff ought 
not to have his Judgment, becauſe out of this matter of fac, thus found koz the 
Plaintiff, (S) the end of the ſaid ſuit, upon the Obligation foz payment of 200 l. 


to be by compoſition of 20 1. given in ſatisfaction, and diſcharge of this; out of this 
matter 
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matter of fac, found foz the Plaintiff, ariſeth this matter in Law, (as it was urged) 
which makes againſt the Plaintiff, ſo as he cannot have Judgment, and this is, 
the giving of 20 1. in ſatisfaction of the Obligation of 200 l. which in Law is not 
good, foz chat 20 l. cannot be a ſatisfagion foz 200 l. Foz the Plaintiff to have 
his Judgment, Jt was urged, that the 20 J. is not given in ſatisfaction of 200 l. 
which cannot ſo be by law, as it muſt be agreed; but the 20 l. by compoſition was 
given in ſatisfaction, and diſcharge of the ſaid ſuit upon the bond of 200 l. and that 
this is good,and the iſſue was only whether ſuch an end was made by tompeſition 3 
and a great difference there will be, where 20 J. is pleaded to be paid in ſatisfaction 
of 200 l. (which cannot be good) foz that 200 l. cannot ſo be ſatisfied, and where 
the lame is pleaded, to be given in ſatisfaction of a ſuit, and of an Action depending 
foz the 2001. this is good, and map ſo well de, and ſois the Caſe here; fo2the ſub- 
ſtance of :he Plea here, is the compoſition, and not the payment of the mony ; 
and the Jury have given a Uerdida foz the Plaintiff, and hade found the faty Com- 
poſition to be, as the ſame was pleaded by the Plaintiff, Coke 5 pars fo. 43. Ni- 
chols Caſe. Debt b2ought upon a ſingle Will, the Defendant pleads payment, with⸗ 
out an acquittance, upon this they went to iſſue, and found foz the Plaintiff, there 
adjudged, although payment without an acquittanct, is no Plea, and ſo an Iſſue 
joyned upon a thing not material; foz if he pays without an acquicance, the fingle 
Bill ſtill remains in fozce 3 but becauſe an Iſſue was there joyncd, upon an affir- 
mative, and a negative, and found foz the Plaintiff, this adjudged to be aided by 
the Statutes of 32 H. 8. and of 18 Eliz. and there Judgment was given foz the 
Plaintiff, and this affirmed in a Mzit of Erroz. | 

1. Whitlock Juſtice, Mere the 20 l. was given in plenam ſatisfactionem 
actionis prædictæ, and not in ſatisfaction of the 2051. and notwithſtanding any 
thing which appears in this Recozd, he may till have remedy foz the 200 J. the 
Plaintiff here ought to hade his Judgment, accozding co the Uerdict given fo; 

im, 

p 2, Jones Juſtice agreed herein that Judgment ought to be given fo2 the Plaintiff, 
If this Proviſo here, be no condition noz pet any parcel of the Eill; then it is very 
clearagainf the Defendant 3 foz then they are at iſſue upon a void thing, and there 
is then no difference between this Caſe and Nichols Cale, befoze remembzed, and 
here aided by the Statute of Jeofailes, after a Uerdia, as there it was, becauſe the 
Iſſue vid arife upon a void matter. Eut if the Proviſo be parcel of the Will, oz if 
it be in the nature of a condition, there it may be the moze doubrful, by 40 E.3.f.2. 
an Obligation without this clauſe, In cujus rei teftimonium ſigillum meum appoſui, 
yet this is good; here the Proviſo ſhews, when the 6 J. 135. 4 d. is to be paid, and 
ik it be no parcel of the Will, then the ſame is in the nature of a Defcaſance, oz 
Condition; if a Condition, then the Fat is good, and Iſſue good, and fcund foz 
the Plaintiff and lo good, that there ought to be a recovery, in ſuch a ſuit in B.R. 
oz an end made of this befoze the mony demanded to be paid, and the 20 J. hete 
given, was to have an end of the laid ſuit, and ſo it was ended. 

In Caſe of an obligation, it is clear, that after the dap, on which it becomes due 
to be paid, acceptance of a leſſer ſum, is no ſatisfaction of this in Law; otherwiſe, 
where it is befoze the day; but here the 201. is not given in ſatisfaction of the 
Bond of 200 l. but the ſame is given in ſatisfaction and diſcharge of the ſuit, and 
ſo this Proviſo hath relation unto a Condition, the 61. 13 8. 4 d. was due here to be 
paid to the Plaintiff; his Action well b2ought foz the ſame, and having a Uerdic, 
Judgment ought to be given fo2 the Plaintiff, x 
1 3. — Jattice, In this Caſe Judgment ought to be given foz the 

laintiff, 

1. It is here to be confidered, whether this Proviſo be parcel of che Pill, oz as 
a Condition to the ſame annexed, oz as but a vain and idle clauſe inſerted, upon the 
whole matter; if be part of che Bill then it is not idle, becauſe this cends to the 
matter 
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matter; appoints a day and time of payment, and hath ſome dependency upon this 
which goes befoze ; and therefo2e this ought to be, either parcel of the deed, oz a 
condition unto this annexed, 

Object. An Dbjection hath been made, that it is not parcel, becauſe it comes 
in after this Clauſe, In cujus rei teſtimoniuny. 

Reſp. This is Beaſon, becaule the ſaid wozds are not always of neceſſity, to 
make the concluſion of the Ded, fo2 a Deed is good, dated without the Clauſe, In 
cujus rei teltimonium, ik it be ſealed, the ſame is good, and the ſaid clauſe is not of 
ſuch fo2ce, as to make the Deed void, if it be wanting; foz ik the woꝛds in the deed 
contained, are ſufficient to bind him, and this is by him ſealed and delivered, this 
is good and ſufficient, So that this Proviſo map be part of the deed, But if it be 
no part of the deed, pet the ſame is a Claule pertinent to the d&d 3 if it be put in, 
and ſubſcribed to the died'befoze the ſealing of this, it is then part of the deed, it 
it be after the ſcaling, yet it map be as a Condition annexed to the Deed, 

Object. It hath been objected, that he did not demand Oyer of the condition, 

Reſp. As to this, the lame is not requite. If all be entred of Reco2d, this is 
good, although the ſame not demanded, this being only foz Infozmation of the 
Court, and of the party; ſo that it is not material at all, whether the ſame be 
parcel of the Eill, oz a condition annexed to the ded 3 and ſo it is pertinent to the 
deed, fo2 this ſets down, and puts in certain the dap of payment, at which time the 
ſame ought to be paid, and befoze which time not. 

Object. It hath been further objected, that 20 J. paid, where 200 l. was due by 
the Dbligation, and this 20 1. given and patd in ſatisfaction of 200 1. which by the 
Law cannot be, | 

Reſp. As to this, by this, there was an end made of the ſaid ſuit ; if Jſſue had 
been taken here, upon the point of ſatisfaction, peradventure, this would not then 
have aided him; but the iſlue here tried was, whether ſuch an end was made of the 
ſaid ſuit, as by the Plaintiff in his pleading was alledged to be, and the Jury 
hath found this matter fo2 the Plaintiff, Alſo if the Law be ſo, that 20 1. cannot 
be paid, in ſatisfaction of 200 l. yet 20 l. may well be paid to end a ſuit foz 2001, 
and this may well be ſo done by the Law, and this is the matter in iſſue here be⸗ 
tween the parties, which the Jury hath found foz the Plaintiff; and ſo accozding 

to the verdict, Judgment ought to be given foz the Plaintiff, 

4, Crew Chief Juſtice agreed herein, as the iſſue here is joyned, and found, and 
ſo all to te taken together, dated as afozeſaid, the iſlue and vervic 3 and by the Re- 
co2d it appears, that this Clauſe oz Proviſo is parcel of the bill, the 61. 13 8. 4 d. 
to be paid, either upon the recovery in the Aaion, oz upon an end made of the ſaid 
ſuit; this put in Iſine to be tried by the Jury; the end alledged to be made, by 
payment of 20 l. fo2 to end the ſuit, fox the 200 l. Jt muſt be agreed, that after 
the day that the ſame is due, 20 l. cannot be paid in ſatisfagion of 200 1. but here 
it is not ſo, the 20 |. being paid, to end the luic foz 200 l. and this is good; and 
befoze the day that the lame was due, 20 l. may be well given, and ſo accepted ok, 
and god in Law, foz to ſatigfie 100 l. befoze the day that che ſame was due, oz this 
may well end a ſuit fo2 100 l. the Proviſo here, is part of the Bill, foz this doth 
expꝛeſs the day and time of payment of the 6 1. 13s. 4 d. 

Coke 5 pars Nichols Caſe befoze mentioned, is a very ſtrong Caſe, payment 
there pleaded upon a ſingle bill, without an acquittance, this not good, but going 
to iflue upon this, and verdict found foz the Plaintiff, chis is now made good, and 
aided by the Statutes of Jeofailes. And ſo the Plaintiff here cught to have his 
Judgment, 

The whole Court clear of opinion foz the Plaintiff, and accozdingly, by the 
Court Judgment was given foz the Plaintiff. 


Parret 
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Parret Plaintiff againſt Parret 
Defendant. 


N an Action upon the Caſe bzought foz ſcandalous wozds ſpoken by the Defen- 
dant of the Plaintiff, The wozds were laid to be theſe, (S.) Thou art a @hep- 
ſtealer, upon Non culp. pleaded, a Trial was had at Glouceſter Aſlizes ule. and a 
verdict given foz the Plaintiff, Bridgeman Derjeant, moved the Court foz the De- 
kendant, in Arreſt of Judgment, that the wozds were not actionable, being too 
general, and doth not lay that he ſaid, that he had ſtole Sheep in facto. 

Foz the Plaintiff it was urged by Trotman, that the wo2zds are actionable, and 
to this purpoſe it was here adjtidged; In an Action upon the Caſe fo2 theſe wozds. 
(S) Thou art an Yozſe-ſtealer, and ic was here adjudged, that the Ac ion did well 
lie foz theſe wozos; being upon the matter (as it was urged) all one, with this 
p:eſent Caſe, 

The whole Court agreed clearly, that in this pzincipal Caſe,the wozds are ſcan- Judgment for 
dalous, and well adionable ; and therefoze by the Rule of the Court, Judgment = — — 
was given foz the Plaintiff, : 


Words. 
Ben. 1 54. 


Whiteman Plaintiff againſt Hawkins, & Uxor 
Detcndants. | 


Entred Termin. Trin. 1 Caroh Regis, B. R. 
Rot. wo16. 


N an Aion of Treſpaſs, Quare clauſum fregit, pedibus ambulando & tres Taſſas Treſpaſs. 
Anglice, Sheafs of CoznMd take, adtunc & ibidem, exiſtens, and upon Non 
culp. pleaded, a verdict found fo2 the Plaintiff, It was moved in arreſt of Judg- 
ment, that the Declaration was not good, being adtunc & ibideni exiftens, but in 
the Declaration, where he lays the taking of the thzee Sheafs, omits theſe wozds 
(S) ipſius quetentis, ſo that it is not ſet fozth in the Declaration, whoſe goods 
theſe were, which were thus taken away, and ſo foz this omiſ ion, the Dec lara⸗ 
tion is bad, and uncertain, | x | 
Dodderidge Juſtice. . Jn 3 E. 4. fol. 21. An Action of Debt bzotight againſt the 
Pziozeſs foz ſalary, and declares, that he was recained by her PzedecefCoz, but doth 3 E.. fol. ar. 
not ſhew in his Declaration who it was that retained him, and therefoze it was 
there held bad and uncertain, and fox this cauſe abated, foz this is not ſupplyed, and 
fo is the Caſe in Plowdens Comentaries fol. 84. in Partridge and Stranges Caſe, and 
ſo here in this Caſe. „ ; 
The whole. Court agreed herein, that foz this omiſſion the Declaration here is a 
not good; and therefore the Rule of the Court was, Quod querens nil capiat per — —— 
billam. Piat per billan. 


Gilberd 
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Gilbert Plaintiff againſt Rodde 
Detendanr. 


Ben. 153. 1? an Action upon the Caſe fo2 ſcandalous wozds,ſpoken by the Defendant, ok the 
Plaintiff, being theſe, (S.) Thou art a falſe foz{wozne Knave, and thou haſt 
been Indiced foz Perjury by 12 Men, and haſt compounded foz the ſame ; upon 

Non culp. pleaded, a verdict was given foz the Plaintiff, 

It was moved fo2 the Defendant, in Arreſt of Judgment, that theſe wozds are 
not actionable, being too general, and an Jndicment is but an Accuſation, and the 
ſame to be compounded upon a juſt cauſe. | 

Object. Dodderidge Juitice. As to the Dbjection made, that an Indictment is 
but an Accuſation, Wt ; 

Reſp. It is ſuch an Accuſation, as it is the voice of the Country, the repze- 
ſenting the Body of the County. 

Alſo foz another reaſon, an Indictment is an Accuſation of Recozd, ſo that lap 
all together, an Jndictment is an Accuſation, and ſuch an Accuſacion which is the 
voice of the Country, and alſo the ſame is an Accuſation of Recozd the Indig⸗ 
ment being the Kings Declaration, and ſo ſcandalous 3 as to the wozds following, 
they make the matter ſtronger, that the wozds are actonable, (being) and haſt 
compounded foz the lame: If he had ſaid, and haſt fled the Country foz the ſame, 
theſe wozds had been well actionable; here the wozds by him ſpoken do amounc 
unto as much, foz he ſaid, that he had compounded foz the ſame, which is an im- 
plyed acknowledgment that he was guilty of this Crime: and ſo lap all the wozds 
together, that he was indicted of Perjury, and had compounded foz this, this is a 
very great ſcandal unto him, and foz this cauſe theſe wozds are well actonable, the 
Indicment being an Accuſation of Reco2d. 

If one ſaith, that ſuch an one hath ben arreſted foz Felony, and hath fled the | 
Country foz it, the words are ſcandalous, foz upon his fiping, an inquiry ſhall be 
made of his goods, and therefoze actionable : And lo in this pzincipal Caſe, the 
woꝛds as they are laid, and taken altogether, are very ſcandalous, and well aci- 
onable, and ſo the Plaintiff ought to have his Judgment. 

Jones Juſtice. The woꝛds here are well actionable 2 If one ſaith of another, 
that he is foz\wozne, theſe wozbs are not actionable ; but if che wozds go further, 
and ſaith, in ſuch a Court, there theſe wozds are actionable. 

If one ſaith of another, that he is Indicted, no Action lpech foz theſe wozds; 
but if he ſaith, that he was Indided and Convicted, foz theſe wozds an Action well 
lieth: In this pzincipal cale the wozds are ſcandalous and actionable, and there- 
foze the Plaintiff ought to have his Judgment. 

Whitlock Juſtice agreed herein: If theſe wozds ſhall be ſevered and laid by 
themſelves; no Action will then lie foz them; but they being all of them con- 
joyned and laid together, are ſcandalous and well actionable ; here foz theſe wozds, 
(S.) Thou art fozlwozu, no Action lieth ;. but here he pꝛocteds in his wozds, and 
thereby he interpzets his meaning, and haſt ben Jndined foz Perjury, and haſt 
compounded foz this, here theſe wo2ds laid, and taken altogether, are ſcandalous 
and well actionable, foz now by theſe his (ſubſequent wozds, he ſhews his meaning, 
that he intended that he was foz\wozn in a Judicial Court, and that he was Jn- 
dicted foz it. 

This the matter of charge laid upon him by the other, and this cannot be taken 
awap, but remains a blot and ſcax, and cannot be taken away but by matter of 

Recoz0, 


Part _ : Termin. Mich. 1 Car. B. R. | 


Recozd, (S) by Trpal indicted foz this; the next matter is, and had compounden 
fo2 this, this is a confeſſion ot the Fac,ſo that theſe woꝛds laid altogether are ſcan- 
dalous, and well adtonable, aud therefoze the Plaintiff ought td have his Judg⸗ 
ment. . 

The whole Court agreed that the wozds are ſcandalous, and well actionable, 
and that Judgment ought to be given foz the Plaintiff : The reaſons of this their 
Judgment being, becauſe an Indictment is an accuſation of. Recozd : The ſame 
being the Kings Declaration, and the voice of the Country, the Jury repzeſenting 
the Body of the County, and ſo ſcandalous; and ſaying further, and haſt com- 


pounded foz this, this is a confeſſion of the matter of the Indictment to be true, foz Judgment f>r 
tatetur facinus qui judicium fugit, ſo the wozds are ſcandalous and well agion- the Plaiacif, 


able, and therefoze the Rule of the Court was, Quod judicium incretux pro &. 


querente, 


' Blackflone Plaintiff, againſt Martin and Uxor 
Detendants. 


Entred Termin. Trim. 1 Car. B. R. 
Rot. 773. | Gi, 


| Na Scire facias, in the nature of an Auditf querela, the Plaintiff ſbews that A Scire faci ze. 
3 Jac. Dir William Blackſton being ſeiſed of Land in the Pannoz of D. and of Lach. 3. t:2. 


other Lands, and he being ſo ſeiſed, 3 5 be acknowledged. a — 7 of 400 1, - 
dt 


that he had part ok che Land ſubjec to the Execution, and was ſeiſed 


Defendants, ſubject to the ſaid Execution, and not extended; upon this the Scire 
facias, here bzought in the nature of an Audita querela, foz to be relieved againſt 


them by way of contribution; this Writ diregen to the Sheriff of Suffalk, the 


Plaintiff being a Feoffe of Sir William Blackſtone, and. pꝛaps to be reſtozed un⸗ 
to his Land, and to the Pꝛofits of the ſame, and to all which he hath loſt, by this 
extent thus taken out, and laid upon his Land: The parties were at Jſſte upon 

the ſeifin of the Plaintiff, and a Uerdic found foz the Plaintiff, 
Bankes and. Davies moved divers Exceptions in Arreſt of Judgment, and ſhewed 
that there was a fozmer Scire facias in this Eauſe, and that after Uerdic, Judg- 
ment was Arreſted, becauſe the Trial was miſtaken,foz having this Writ out of the 
Chancery, and being at Iſſue upon the ſeiſin, and this ſent down ont of the Chan⸗ 
cerp to the Biſhopzick of Durham, to be tryed; they failed in this, and chercfo2e 
after Uerdict, Judgment was arreſted, bemuſe the ſame ought to have been firft 
entred in this Court, the Chancelloz to come wich the Kecozd, and this Court to 
have awarded che Trial; upon this a nevfScire facias now is bzought, and in this 
a Trial hach been at the laſt Aſiſes by, default; f matter now in Arceſtof Judg- 
ment, it was urged, that it appears here by the Plaifitiffs own ſhewing, that the 
Statute was acknowledged 3 Jac. and his Land extended, that he ſued fozth a 
Scire facias, in the nature of an Audita querela, by which it doch not appear that 
he was Tenant of this, and of other Land, at the time of the Execution ſued ; but 
he ſhews, that he was a Feoffee of Sir William Blackſtone the Conuſoz, and ſo 
pꝛaps by this to be relieved ; whereas he ought to have ſhewed, that he was Te- 
nant at the time of the Execution, as appears by 22 —# Fitz. tit. Execution, 
placito 137. No Contribution to be fo) the party himkelf, which acknowledged 
R v the 


Beni. 161. 
N u it, which Jones Rep 22, 
was taken in Executicn, chere being other Lands in the hands and poſſeſſion of the 52. 
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Coke 3 pars, 
& c. 


— 


21 H. 7. f. 7. &c. 


the Statute, (as it was urged) not pet foz his Feoffæ, who ſhall not be in better 
cale than his Feoffoz. 

And by 27 H. 6. Fitz. Execution, placito 135. the Heir is not charged as Heir, 
but pꝛincipally as terre Tenant, and the Heir is not to have Contribution, as ap⸗ 
pears Coke 3 pars, in Sir William Harberts Caſe. 

To the Exceptions taken, anſwer. was made by Trotman and Bridgeman Ser⸗ 
jeants fo; the Plaintiff, becauſe he ſaith that he was tenens, and it doth not appear 
quando tenens, fo2 that if he was not tenens at the time of the extent, he can then 
have no Scire facias ; this is in a'Writ, & dicitur breve, quia rem breviter enar- 
rat, like unto the Writ of Monſtraverunt, & Quod permitrat, in —_— it is not 
needful to ſhewaud make expzeſſion of all Circumſtances, no moze here in this; 
but foz to take this Exception, the party now comes here tw late, foz he hath ap- 
peared to the Scire facias, and lo by this he hath confeſſed him to be tenens, like uns 
to the Cale, 17: Eliz. Dyer, fol. 341. where the Demandant in a Formedon is 
eſtopped, by reaſon of his Writ againſt the Tenants, he is eſtopped to ſay they are 
not Tenants lo here by his appearance to the Scire facias, he is eſtopped to ſap 
he was not tenens, by 21 H. 7. fol. 7. & Fitz. Nat. Brev, fol. 105, the Audica 
querela is in the nature of a complaint in the Chancery, by 16 Eliz. Dyer, fol.332. 
this is well returned in the Chansery, if an Audita querela, and ſo if a Scire 
tacias. | 

It was further urged, that upon all. the parts of the Writ taken and laid toge⸗ 
ther, it ſhall be taken and intended that he was tenens tempore brevis. This firſt 
begins, .cx gravi querela, this ſhall ſo be intended, that he was Tenant at the time 
of the Mrit, otherwiſe he had no cauſe to complain ; and Writs are ſo called, be⸗ 
cauſe they are penned bziefly to contain the ſubſtance of the matter, and this is ſuffi- 
cient, 5 E.3.f.150. new Paint, and f. 197. old Pint. . $- 
Termin. Trin. Caſe 23., Jn an Action of Treſpaſs, fo2 taking of his Cattel, and 


* Detaining pf them, there this Rule is put, (8) When one word may have a double 


intendment, (S) one acco2ding to the Law, and another againſt the Law, that in- 


tendment all be taken which is accozding to the Law, {nd this by a reaſonable in- 


tendment. 

It was further urged, that here in this Caſe the Execution, fuit minus jufte & ad 
damnum of the Plaintiff, & contra legem terrz, ſo that by this conclufion, he ſhall 
be intended to be a Tenant at the time of the Execution ſued. 

1. Whitlock Juſtice. ' The Mrit is, Tenentes narrant, the point is, how this 
all be intended, if to be underſtood, that he which is only Tenant at the time.of 
the Writ, and not pars gravata ; Whether we are co intend this to be ſo; this we 
are not to do: Ik he be not p2ejudicgp by this, what remedy is he to have + The 
reaſon of the Audita querela, becanſe the burthen gught to be equally laid, (S) 
— to be charged together, which is not purſiied here, but laid upon him a- 

one, 

This appears by the Recozd to be his grief, becauſe that out of this charge ſome 
Land is omitted, and his Land taken, and this is the cauſe here of his grief and 
complaint; tenens, this is his title, becauſe the title of the Land, and all the ſub- 
ſequent part of the Recozd, ſhews and ſets fozth his grief : The pꝛeſidents are ſo, 
and ſo the Scire facias is but zvonitio : No Eſloyn lieth in this, as in other Adti- 
ons: in this Non tenure ſhall not be pleaded: No p2otection ſhall be granted in 
this: It bzought by an Executoz, he ſhall not in this be enfozced to ſhew Quando, 
nec ubi juditium uit, this being but only monitio, a warning. 

And this is the means to have the other cauſe to ſhew if he can, why he ſhould 
not have his Judgment, and the effec of che lame: And ſo by this, he puts all 
the caufe upon the other ſide to defend: Me only ſhews by his Writ, that he is a 


perſon able to have this ; he demands nothing at all by it, this being only a —_— 
action 
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faction to call in the other party fo2 co anſwer, and he is not to ſhew in this Wric 
all the whole matter in ſuch pꝛeciſe cercainty, as it hath been objeded. | 
As to the matter objected of diſcontinuance, there is no diſcontinuance at all in 
the Cale; foz upon view of the Kecozd this is well aided,and ſo in this Cale Judg⸗ 
ment ought to be given fo2 the Plaintiff, | | 
2. Jones Juſtice agreed herein, that the Plaintiff ought to have his Judgs 
ment, | do 
A wo exceptions have been taken, which are only material. | 
As to the continuance, a general continuance, corangomino rege, but here it is 
dicto, &c. pet this is good. ; $7 | 
As to the Jſſue,the Chancery might make the award not to p2oceed further there, 
but to deliver the Recozd in B. R. ; | | 
As to the two exceptions taken; the Pzeſidents are to have a Scire facias in the 
Chancery, oz an Audita querela in B. R. oz in C. B. as one of the Pꝛothono⸗ 
taries there, 20 years ſince in a Cauſe did infozm me, and then they ſhewed Pze⸗ 
ſidents to the Lo2d Chancelloz to warrant this, F. N. B. and 29 E. 3. a Scire fa- 
cias lieth where one Conuſee is charged, and others omitted; the reaſon of this, 
__ the Court which hath power to grant Execution, might have granted a 
Ire TAaclas, 1 T 
As to the other point, 7 R. 2. Fitz. Admeaſurement de Dower placito 4. 
Guardian in Chivalry, the ſecond ſhall not have this, where the Guardian aſligns 
over: Jt appears that he was tenens, he map come to the Land ſince the extent, 
pet it ſhall be good upon this reaſon, that a Scire-facias and an Audita querela, 
ought not to be lo certain as a Declaration, being only g Writ to be diſcharged ; 
where the party ſaith tenens, it ſhall be intended of Free-hold, at the leaſt ; Ic is 
alſo here faid ad dainnum, which cannot be to his damage, if he was not tenens at 
the time of the extent, and ſo upon the whole matter, as this Caſe is, Judgment 
ought to be given foz the Plaintiff, 5 | 
3. Dodderidge Juſtice. It is here alleged that he was Tenant cf the Land, 
and that the Execution is to his Gzief,and his Pzapers is to bereſtozcd to the P2ofits 
of the Land, from the time of the liberate; whether this Wric be good, oz not, is the 
queſtion, ; 1 
The ſecond Point, Mhether he ſhall have a Scire facias, o an Audita que- 
rela. | f 
A Conuſoz of a Statute ſhall have a Scire facias, 4 H. 8. Dyer, and there an old 
Book cited; here this is a [pecial Scire facias, foz by this he will not only have the 
poſſeſſion, but would alſo be reſtozed unto all che mean pzofics, ac the time of che 
liberate 3 and it appears not by the Recozd, that he was then Tenane, | 
This Cale cannot be taken by Jntendment, foz his pzayer is to be reſtozed 20 the 
Pꝛofits of the Land, from the time of the liberate; and to have this, he ought to 
make it appear upon the Recozd that he was then Tenant,otherwiſe he cannot have 
any benefit thereby, and this he hath not here lo done; and it hall be a very Crange 
intendment, foz to intend one to be Tenant of the Land, foz anp longer time than 
he himlelf daich that he is Tenant, | 1 
Intendments by the Law ſhall be of pzobabilicies, as foz to intend a thing, in 
mitiorem partem 3 but it is very impzobable, that he which is Tenant this day, 
ſhould be intended to be Tenant, long time befoze that he himſelf ſaith he was Te⸗ 
nant, he hath ſomething to do with che Land; he ſaith here, that he was Tenant 
at the time of the Scire tacias. 225 | | 
As to the other point, Whether he ſhall have a Scire facias, oz an Audita querela: 
This Scire facias here is ſpecial in the nature of an Audica quertla. This Scire 
facias is good and ſufficent, foz now the ſame is returned in Chancery, and is a 
Kecozd of the Chincery, and therefoze he may my have a Scire facias, the Judgs 
r 3 ment 


7 Na. Fix xc. 
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ment being there in this Caſe, upon the Statute of 23 H. 8. when the Kecozd is 
there in the Chancery. : | 

As to the Return, this is well there in the Chancery, foz it ought to be co the 
fame Court where he had receiveo it. 

And there is no diſcontinuance here in the Cale, in Termin.Hillar.he pꝛays an Im⸗ 
parlance, coram dicto domino rege, until Termin. Paſch. this is true, & ci conceditur, 
lo the Entry was; this is full, though the King died befoze the dap given; chis is 
no dilcontinuance, petit-licentiam interloquendi, dicto domino reg}. 

The-ſole doubt in the C, becauſe he ſaith that @ was tenens at the time of 
the Scire facias, and by his P2ayer he would be reſtozed to the P2ofits, from the 
time of the liberate and ſo at this time, foz this cauſe Judgment ought to be 
given againſt the Plaintiff, | 

Crew Chief Juſtice. The Recoꝛd is coram domino rege in Cancellaria, a Chancery 
Recozd, eſt querela,a complaint. | a 

0 As to the Objection made, becauſe he voth not ſay that he was Tenant at the 
time of the liberate ; it is good to ſee the pzeſidents in this how they are: The Plain- 
tiff here complains that his Land was taken in execution, by this it is to be in⸗ 
ferred,” that he was in poſſeſſion at the time of the liberate; this the ground of his 
complaint, that the Conuſoz had moze Land not extended, and his Land only ex- 
tended; alſo he is here pars gravata, and it is here laid to be done, contra legem 
terræ; ik his Land was not ſo taken and extended, he had no cauſe then to com- 
plain, and — 5 a- very ſtrong inkerence out of the Reco?d,that this was his Land: 
And the Defenvant here admits him to be Tenant, and that he is the perſon-who 
hath cavufe to complain; but he ſaith, that he hath not any ſuch Land it appears 
here by the Uerdic, that the Land was omitted, he ought to have the poſſeſſion, 

> otherwiſe it could not be taken away from him, 16 Eliz. Dyer, it appeareth where 

4 he is to have a Scire facias, and where an Audita querela, when the Retozd is 

| here, by 21H. 7. it is here fixed fo the pzincipal point, becauſe he ſaith that he was 
tenens generally ; as to this without any further debate, at this time it reſted up- 
on a Cutia adviſare vult, and ſo by the rule of the Court, this Caſe was adjourned 
to a further time, fo2;the Edurt to be better ſatisfied herein, but by Crew Ghief Ju- 
ſtice, the Plaintiff ought to have his Judgment. | | 

Termin. Hillar. Afterwards, (5) Termin. Hillar. 1 Car. R.B.R. this matter was moved again, and 

x Car. B. R. &c. argued by the Counſel on both ſides, and by all the Judges, 

1. Whitlock Juſtice. This Writ is a Scire facias, in which the Plaintiff ſhews 
that he is ſeiſed of the Melluage and Land, at the time of the Execution; the De- 
fendant ought to have ſhewed, that he was not tenens, he admits him to be tenens, 
and that he is the party grieved, but takes Jſlue, that Blackſtone was not ſeiſed of 
the Land, tempore executionis : A Scire facias differs very much from Declara- 
tions, all things not to be ſo particularized in a Scire facias, and this doth acco2d 
with the P2eſidents 3 here the Defendant hath taken Jſſue upon the ſefſin at the 
time of the Recognizance acknowledged: The nature of the Scire facias is to 
turn all upon the Defendant, as appears by 34 Aſſiſar. In this Caſe, fozaſmuch 
as the Defendant hath admitted the Plaintiff to be the party grieved, and a Uerdic 
is found foz the Plaintifi, aud no material matter ſhewed in Arreſt of Judgment, 
Judgment oughc therekoze to be given fo2 the Plaintiff, | 
Jones Juſtice. In this Caſe the Plaintiff ought to have his Judgment. 

As tothe P2efidencs which have been ſhewed, they are of no great fozce and avail 
in this Cale: Me co whom the Conuſoz paſſeth over his Land, ſhall be ſubject to the 
Execution: If one be ſeiſed of two Acres of Land, acknowledgeth a Statute, 
afterwards he makes two ſeveral Feoffments unto two Pen; the Land of one 
of them is extended, he makes a Feoffment over, the title of Adion ſhall not be 
transferred over, 02 tranflated, ſo it is of Admeaſurement of Dower, q 

8 
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As to the Objeaion made, betauſe it doth not appear that he was Tenant at the 
time of the liberate, agreed, if the extent be, and befoze the liberate, he makes a 
Feoftment over, his Feoffee ſhall have an Audita querela, he hath no cauſe to com- 
plain until the liberate, and by this the wzong doth begin. 

As to the p2eſidents ſhewed, they come not home to this Caſe in queſtion ; here 
when he ſaith that he was tenens præmiſſorum, this is but in the nature of a Pill 
in Chancery, foz to have a Commiſſion, and in this, ſuch p2eciſe certAnty in every 
reſped is not requiſite to be, as in Declarations: It ſhall be intended that he was 
Tenant, until che contrary be hewedbythe other party; the conſtant courſe hath been 
ſo, and this is not to de altered, aud there is very much equity in this Caſe foz che 
Plaintiff, and cherefoze he oughe to have his Judgment. 

3. Dodderidge Jultice agreed now in opinion wich them fo2 the Plaintiff, 

The matter reſts only upon this wozd, (S) (tenens) and doth not ſap quando, 
Whether it hall be intended that he was tenens at the time of the Execution ſued, 
aud ſoa party grieved by the Execution; it is ſufficient foz him to lap, chat be was 
Tenant at the time of the firſt Mrit purchaſed,then the Crecution was ſued out, and 
the lame to his grief: J agre that where a lawfyl Gxecution is had againſt the Co- 
nuſoz himſelf, that he ſhall not have an Audita querela, here it appears by the 
Urit,that he was Tenant at the time of che firſt Writ,and he all be intended ſilk 
fo to continue Tenant, if the contrary be not ſhewed, (as here it is not) and ſo he be⸗ 
ing the party grieved, had ju@cauſe of complaint; and having a Uerdic found foz 
bim, upon the matter put in Jſſue, and nothing material moved in Arreſt of Judg- 
ment, therefoze in this Cale Judgment ought to be given foz the Plaintiff, 

4. Crew Chief Juſtice. It is here ſaid, that he was tenens Meſſuagij, and of the 
capital Peſluage of Blackitones, and that Martin pzocured one of chem to be ex⸗ 
tended minus julſe & contra legem terræ, Blackſtone upon this bzings this gravis 
querela. 

The Objection which hath been made is of great fozce, ik J cannot deliver mp 
ſelf of this by example and p2eſident, the Objegjon being, becauſe he doth not ſhew 

o tenens, Mhether at the time of the Execution, if extended in the hands of 
the Feoffoz, his Feofle ſhall not have an Audita querela, Jt doth not appear here 
when the liberate was ſued our, 

It is. oblected that he was not Tenant at the time, but lap all here together, 
and it doth well and ſufficiencly appear, Blackſtone here hath bzought this Aion; 
and it doth not appear that he was Tenant at the time of the liberate, as it hath 
been objected: But this doth well appeat to be ſo, foz he ſaich that this was to his 
pꝛejudice, & minus juſte, and pꝛaps to have the pzofics of his Land co him deliver- 
ed from the time of the liberate : the Defendant to this might have anſwered, and 
ſaid,that he was not then Tenant ; he hath not ſo done, but the contrary, fo2 he hath 
admitted him to be Tenant,and that the Land was taken from him in Execution, all 
this is by him admitted, and this makes foz the Plaintiff ; and becauſe that the De⸗ 
fendant himſelf hath admitted of this, J will not now make this a queſtion, whe- 
ther he Tenant at the time of che liberate, oz not. As to the P3eſidents, Jhare 
ſeen divers of them, and J have allo examined the courſe and uſage, and A ds find 
the conſtant courſe to be (ſo, as here it is in this Caſe ; one pzeſidenc ſhewed, which 
was 33 Eliz. Morley againſt Lover, there it was ſhewed how he was Tenant, and 
that he was Tenant at the time of the liberate, and all this there ſhewed in certain, 
41 Eliz. Dutred againſt Toppe, in an Audita querela againſt an Aflignee, ſhews 
the leiſin, & adhuc ſciſitus exiſtens: But in modern times, (S) in the time of 
King James, all the Pꝛeſidents tun actozding to the Pzeſident of this Caſe now here 
in queſtion befoze us: And ſo upon the whole matter, Judgment in this Caſe ought 
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33 Elz. &c. 


to be given foz the Plaintiff, And fo accozding to this reſolution of the whole Court, Judgment for 


by the rule of the Court Judgment was given, and ſo entred loz the Plaintiff, 


rot bmeal 


the Plaintiff. 
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Wrothmeal Plaintiff; againſt Gi Defendant. 


A Prohibition. Anks moved the Coutt foꝛ a Pꝛohibition to the Eccleſiaſfical Court, the grouny 
and ſuggeſtion foz to have a P2ohibition7 he did gather and collec out of the 
Wodp of the Libel, becauſe there the Parſon libelling foz Tirhes, ſecs fozth no title 
at all to enable him to have the Tithes, being only laid that he was the Curate of 
fuch a Church; and doth not lay that he was admitted, inſtituted and inducted, 
foz that befo2e induction, no Free-hold veſts in him, to intitle him to have the Tithes, 
fo Curatus non habet titulum, and by 32 H. 6. fol. 28. & 33 H. 6. f. 24. he can p 
have and maintain no Aion, neither a ſpoliation, noz treſpaſs befoze his Indugi- 
on; foz befoze this he is not intituled to the Tirhes, and a releaſe by him made be- 
u H.4.f.3. Kc. foze this, is not good, as appears by 11 H. 4. fol. 3. Commentaries, in Hare and 
Bickleys Caſe. 
Dodderidge Juſtice. Ey Inſtitution, habet curam animarum, the wozds-of Inſſi⸗ 
tution being, Inſtituo te habere curam animarum, curam tuam, & meam, ſo that 
Curatus is a Uicar, admitted and inſtituted, and tho aw takes notice of a Curate, 
as appears by the Dtatute of 35 Eliz. upon a motion there made by the Curate, as 
mention is made in the ſaid Statute foz matter of Recuſancy and Abjuration ; and 
ſo Curatus, this implies a Parſon inſtituted; here by the Libel it appears that the 
Pariſhes name is Burton Cutberd, and it is mentioned that he is Curatus Ecclefiz, 
$ rite & legitime, admiſſus & legitime inveſtitus, and ſo good and ſufficient, and by 
1 the Canon Law inveltitus is taken foz inductus, and makes all the matter plain, 
and as if he had ſaid, Curatus admiſſus & inductus, and this is gaod. 

Whitlock Juſtice agreed herein, if he had ſaid, rite & legitime inductus, this is 
good; here it is inveſtitus, and this is all one, & Curatus inveſtitus & inductus, 
implies inſtitutus; Curatus implies this, quia ad curam animarum, and ſo this is 
good and ſufficient, 
= Crew Chief Juſtice agreed with them herein, that the ſuggeſtion is good, 
Dodderidge. You have not the wo2zd, pegſonaded Rector. 
| | The whole Court agreed in this, that if the truth of the Caſe be ſo, that he is but 

ſtipendarius, a meer ſtipendary Parſon, then this to be pleaded there, and if they do 
refuſe this Plea, then this ſhall be a god cauſe to move foz a Pꝛohibition. 
Banks made anſwer, that the truth of the Caſe is, that this is an Impꝛopꝛiation, 
and that there is neither Parſon no2 yet Uicar there, and ſo the ſuggeſtion is. 
Dodderidge. This is not to be, foz then this ſuggeſtion ſhall be contrary to the 
Libel; but plead your matter there, as the truth of the Caſe is, and then upon their 
refuſal there to give an allowance of this, then you may move foz a Pꝛohibit ion. 
Prohibition And ſo without any further debate of this matter, the ſame reſted upon his fozmer 
denyed, direction given by the Court unto the Plaintiff in the P2ohibition to be by him pur⸗ 
ſued : No Pꝛohibition granted, but that they may there pꝛoceed. 


Cranfield 
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Cranfield Plaintiff, againſt 7urnor and Collins 
Detendants. 


= 


F* an Action of Treſpaſs and Ejectment: The award upon the Roll was as xj287 ne: 


gainſt borh rhe Defendants, they both plead Non culp. The firſt Pꝛoceſs, (S) 
the Habeas Corpora againſt them both, but the Venire facias againſt one of them on⸗ 
lv one of them being only named in this, they pꝛoceeded to a Trpal, and a Uervic, 
fo the Plaintiff againſt both the Defendants, . 

Crawley Serjeant moved te have this amended, after a Writ of Erroz bzought, 
and this omifſton aſſignee fo2 Erroz. . 98 7 

Curia. The award upon the Roll is well, and this is the ground foz the Venire 
facias which is made bur againft one, and ſo the ſame is miſtaken, and doth vary 
—_ that which is the ground of it : The Diſtringas is well againſt them 
boch. | * 

Dodderidge Juſtice. The Crroz of the Clerk is amendable, accozding to the 
Roll; where this is miſtaken, and is to be made agreeable unto that which is the 
ground of all, (S) The award upon the Plea Roll, and this is plain; ſohere in 
this Caſe, becauſe by the Plea-Roll it is to be inter partes prædictas: The Venire 
facias being only againſt one of them, this is to be amended, and co be made conlo⸗ 
nant and agreeable with the Plea-Roll, ö 

Curia. The Venire facias is well amendable where it is miſtaken, and to be made 
agreeable with the Plea⸗ Koll, and this being after Uerdic, as this Caſe here is, 
the Venire facias is to be amended, and made to accozd with the award upon the Pleas 
Roll ; this being the grouud to direct all the ſubſequent pzoceedings, and this os 
million here is but vitium Clerici, who onght to have made the Venire- facias as 
gainſt both the Defendants, and not againſt one of them alone, as here he hath done 
it, and therefoze this is to be amended, a 

The whole Court agreed herein, and therefoze by the Rule of the Court the lame 
was amended, and a Superſedeas granted to ſtaÞ the fozmer Superſedeas, had upon 
the Writ of Erroz, quia-improvide emanavit, and the party to pzoceed in his Wris 
of Erroz, and to allign his Errozs without delay. | 


Cable Plaintiff, againſt Rogers Defendant. 


N an Action upon the Caſe foz a Pzomiſe, foz not perfozming the award of ſuch 
to whom the Plaintiff and Defendant had ſubmitted themſelves : The ſubm 
ſion by the Recozd, was laid to be in this manner, (S) That whereas divers Nuar- 
rels and Duits were between the Plaintiff and the Defendant: foz and concerning 
Debts, Treſpaſſes and Jujuries : The ſubmiſſion was of all Debts, Treſpa 
and Jnjuries, the Aſſumplit was mutual on either part, co perfozm the award whit 
the Arvitrato2s ſhould make. 
They awarded Ponp, (S) twenty Mark to be paid by the Defendant to the 
Plaintiff in this manner, (S) the moiety thereof in hand, pꝛelently upon the award 
made, and the other moiety within ſix months next after the date of the _ = 
d , 5 


Eenl. I 56, 


An Action up- 


a promille. 


if, on the Caſe fog 
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releaſes to be made by the Plaintiff: Foz not payment of the Ponp atcozding to 
the award, an Action upon the Caſe was bzought by the —_— againſt the De⸗ 
fendant, and upon Non aſſumpfit pleaded, a Gerdi was Piven foz the Plain⸗ 
tiff. 

Crawley Serjeant, moved the Court foz the Defendant in Arreſt of Judgment, 
and offered two Exceptions to the award made, (S.) | 

1. They have made their award foz Pony to ve paid by the Defendant, and re- 
leaſes to be made of all Agione, Debts, Duties, Treſpaſſes and Demands, ſo that 
their award made, to have a releaſe made of Duties and Demands, is moze than 
is contained in the ſubmiſſion to them, and therefoze their award not watranted by 
the lubmillion, but exceeding he lame, and fo a void award, 

2. They have awarded payment of the Pony, to be made within luch a time af, 
ter the date of the award, which was made the ſame day of the ſubmiſſion, 
At was urged fo2 the Plaintiff that the award was good, foz the w64d Injury, 
isa wozd. of a latge extent, and compꝛehends all Wrongs and Jnſuries, be it in 
= . Debt, loz the non⸗papment, oz in Detinue, foz detaining of, &c. 
i Dodderidge Juſtice. The award here is good, and well made, and that accozding 
| to the ſubmiſſion. | RD 

As to the firſt Exception taken, that the award is larger than the ſubmiſſion co the 
Arbitratozs, being of all Treſpaſſes and other Jnjuries,-and the award is here 

made of all Debts, Duties, Treſpaſſes : This doth not exceed the lubmiſlion, foz 
the woꝛd In jury is a general and large wozd, and compzehends in it ſelf all manner 
of wzongs, be it in Debt, in not paping ok it, oz in Detinue, in the decaining of 
Kent, this is an Jujutp 2 Injuria & damnum are the two grounds foz the having 
all Actions, and without thele, no Aion lieth : I there be damnum abſque in- 
juria, oz injuria abſque damno, no Action lieth, but where there is Injurp, In- 
juria & damnum, and ſo both of them do run together, there an Action well ly⸗ 
eth: Alſo this wozd Injury, in ic ſelf compzehends all Demands: The wozbs of 
the ſubmiſſion, comp2ehends all wong, which one Pan by any way may do unto 
another, being an Inſurp, and includes in it all matters of Equity, and alſo of 
Law, and fo the award and the ſubmiſlipn do well accozd, 

The ſecond matter objected againſt this award. that here they have awarded Pony 
to be paid within luch a time, after the date of the award made. 

As to this, ſometimes by conſtruction this goes to the making of the award, 
and this is not made befoze it be delivered up, the date of the award is to be con- 
ſtrued, the giving up oz making of the award; where it is referred to a thing not 
to be by wziting compulſarp, foz the ſubmiſſion here doth not bind to have this a- 
ward in wziting, an award not made, but by their delivery of the ſame, and if this 
be referred to a thing not to be by wziting; as an award which may well be made 
by wozds, as ſo refer to the date, as a, do, das, datum, being as much as to ſay, 
given up, which is at the time of the award made oz given up, although without 

4 any date; foz if no date, then it is to be taken from the time of the delivery of the 
i ſame, foz a Deed is good without any date, by the delivery of the ſame, and ſo 
. here it ſhall be taken to be at the time of the delivery, becauſe by the ſubmiſlion they 
are not bound to mike their award in wzicing 3 and ſo in this Caſe, upon che whole 
matter, here is a good award made, and well purſuing the ſubmiſſion, and foz the 
not-perfozmance'of which the Plaintiff here had good cauſe of Action, and the 
VUerdic well given fo2 him, and ſo he ought to have his Judgment. 

; Jones Juſtice agreed herein: But che award here is moze large than the ſubmil- 
in Wh million; and out of this, it is true, as hath been ſaid, that an Injury contains in 
it all which is contra jus: Ik one be bound to pay Monp to another at a time to 
/ Come, this is no inſurp till the time do come, at which time the ſame is to be paid, 
being due, and is not paid, by the non-payment this now becomes to be an Injury; 

but here the award id, that the Dekendant ſhould pay Pony, and the bzeach is laid 

in 

} 
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in the non-payment of this accozding to the award, and ſo is within the ſubmiſli- 
on, and the award; and accozding to the Book of 18 E.4. the Lozd Lyſles Caſe, 
although the award do exceed the ſubmiſſion, yet if a b2each be laid in a thing ſub- 
mitted, as here it is, this is a good award foz this, although void foz the reſidue be 
ing not ſubmicted; as here in this Caſe it map be a duty to come, and no injuryun- 
til detained : As to the point of the date, he agreed herein the day of the date, this 
is the delivery moze pꝛoperly, here this goes to the delivery up of the award; other- 
wiſe it ſhould be upon the Statute of Jnrolments, there the ſame to be within ſir 
months after the date, there the ſame is to be ſo obſerved, but here it is good, and 
ſhall be taken to be from the time of the giving up of che award, and ſo che award 
here is good 3 and foz the non-perfozmance of this by the Dekendant, accozding to 
his Aſſumplit, the Plaintiff had good cauſe of Action, and nothing being material 
Ip alledged in Arreſt of Judgment, the Plaintiff ought to have his Judgment. 
Whiclock Juſtice agreed herein in omnibus: As to the firſt matter, this is with⸗ 
in the extent of the ſnbmiſſion 3 they award debita, Treſpaſſes, Injuries ; debita 
includes all Treſpaſſes, Injuries, Accounts and Demands ; debita intends not 
only becauſe ic ts a ſum certain, but foz this, that he hath cauſe to have this at a 
time to come, debita includes all: A Rent is debitum during the term, but ſol- 
venduni not till the day, dies ſolutionis defertur, but it is debitum, foz and during 
all the term: If a Man is bound to pay unto one 100 l. at Mich. next, this is debi- 
tum pzeſently, but dies ſolutionis defertur; an Jnjury is defined to be Quicquid eſt 
contra jus, & jus eit Norma recti, ſo that Quicquid eſt contra Normam recti eit injuria : 
As to the matter of the date he agreed herein with the reſt, and ſo Judgment ought 
to be given foz the Plaintiff, | 
Dodderidge. This is here to be referred to the time, fo which this takes life and 
fozce : The beach here is aſſigned in the non-payment of the Pony accozding to the 
award, and this is within the ſubmiſſion, and ſo good, | 
The whole Court agreed herein foz the Plaintiff, and therefoze the Rule of the Judgment for 
Court was, Quod judicium intretur pro querente, — Plaintiff, 
. C. 
Nota, That Hitcham the Kings Ser jeant did move the Court in this, becauffe 
th: ſeveral Actions foz flander were bought foz Malice and Uexation, by one 
Plaintiff, againſt one and the ſame Defendant 3 he moved the Court, that he might 
be o3dered to pꝛoceed in one of them, they being all chze& foʒ the lame wozds ſpoken, 
The Court upon examination of the matter, and upon view of the Recozds and 
Declarations, by which it appeared, that they were all the chze Actions foz the ſame 
wozds ſpoken,as it was opened, but they were upon ſpeaking of the woꝛds at ſeveral 
times, and therefoze the Court denyed his motion: Foz that as the whole Court | 
agreed, every ſpeaking of the wozds is a new ſcandal, and the Plaintiff may well 0 
foz this have his Acton, foz every time that the woꝛds were ſpoken, becauſe that by 
this ſo often ſpeaking of the wozds, the ſcandal co him is the greater, 
Afterwards the Serjeant moved to have theſe Actions laid in an indifferent 
— (S) in Suffolk, where the wozds were ſpoken, if any wozds at all were 
n. | 
The Court did grant his motion foz this foʒ changing of the County, upon Dath 
made, that the woꝛds (if any were ſpoken) were ſpoken in the County of Suffolk, 
where he pzayed the ſame to be laid and upon Dath to be made of this, by the rule 
of che Court, the Zryals were to be in the County of Suffolk. | 
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Dickes and Uxor Plaintiffs, againſt Brown 
Defendant. 


Prohibition, N a Pꝛohibition the Cale appeared to be this : (S) The Plaintifis libelled in the 
Noy 77; Court Chꝛiſtian at Norwich, foz a Legacy, the Defendant there pleading, ſhews 
Fopts 133. ed forth the Juventozy which came to ſo much, and pleads fully adminiftreds they 
there did examine this, and found that he had fullp adminiftred, and there a ſentence 
given fo2 him againſt the Plaintiffs, from which ſentence they appeal, afterwards 
they deſert and itave the Appeal, aud came into this Court, and pꝛay a Pꝛohibiti⸗ 
on, and this was upon ſome Cuggeſtion made, and none pzeſent in Court to de- 
fend the ſame, upon a motion made, Termin. Paſch. 22 Jac. a Pzohibition was grants 
ed. Eut nothing done in this during all this time, no return at all made of it; ſo 
that now by the Demile of the King, there being no Declaration in this Pꝛohibi⸗ 
tion, and foꝛ this cauſe, the ſame was apaced, 
Calthorpe now moved the Contt to have a Conſultation, becauſe there was no 
' cauſe ſhewed fo2 the granting of the fozmer Pꝛohibirion, this being granted only ups 
on a ſuggeſtion made, that they pꝛocteden to try and determine whether he had 
fully adminiftred, oz not, of which they there had Conuſance, foz they have their 
Conuſance of thepzincipal (S) of the Legacy, they map alſo determine of this there 
whether he hath Aſlets, oz not in his hands to pay this Legacy, But if they will 
there determine,o2 meddle with this, which belongsp'noc'unto them, they are then to 
be pꝛohibited. So of Covin allevged there, to be in a matter which concerns the Lega⸗ 
cy, oꝛ which is in diſcharge of this, they may there determine of this, as appears by 
tR.3-f.4 1 R. 3. fol. 4. In a Cate of a Pꝛohibition unto the Court Chꝛiſtian; becauſe they 
Paſch. 14 Jac, there p2oceeded to try matter of Covin, Paſch. 124 Jac. B. R. between Walls 
B. R. &. Plaintiff, againſt Leyde Defendant. In a Suit foz a Legacy in the Spiritual 
Moor 917. n. Court, they were at Iſſue there, upon a point of Covin, as touching matter chere 
_— alledged in diſcharge of a Legacy; upon this a Prohibition was pzayed, and deny 
ed, and a Conlultation there granted, becauſe chey hav Conuſance of che pzincipal, 
and foz this cauſe, chey have cauſe alſo there to determine of the accefſozy, being 
Covin, concerning the Legacy 3 it was there adjudged foz the Conſulcation, and 
the Pꝛohibition was denped. And ſo he moved here, 
1. Becauſe no Declaration, noz any returu made, and nothing done in the Pꝛo⸗ 
: Hibicton, by reaſon of which, this is abated, as it was here adjudged between 
Termin. Paſch. Trumpley and Maio, Termin. Paſch. 1 Car. R. B. R. upon which Judgment it was 
Car. B. R. & c. moved, 1. To have the ſaid Pzohibition abated ; and 2. It was moved becauſe the 
ſole ſuggeſtion foꝛ the firſt Pzohibition was, becauſe they there held Plea to deter- 
mine of fully adminiſtred; the which was no cauſe to grant a Pꝛahibition, they 
having power and Conuſance to hold Plea, and to determine of the pzincipal 
(S) the Legacy, and therefoze they ſhall alſo have power to determine the Plea of 
fully abminiftred,which-gorth in diſcharge of the Legacy ; and upon all this a Con- 
Culrarſon was pꝛapeb unto the -Courc Thaiſtian'of Norwich, the Poohibicion being 
3 vy the demiſe of the King, aus nat aides by, noz pet within the Statute of 
Stat. of 1 E.6, 1 E. 6. | | ne 9 1 
The Court upon this gave a day to the other ſive to ſhew cauſe why in this Caſe 
a Conſultation ſhould not be granted. At which dap, the Court was moved to 
habe the fozmer P2ohibicion granted, to be renewed, the ſame being befoze granted 
by the Rule of the Court, and now determined and abated per demiſe le Roy, (as it 
hath been confeſſed and admitted) a new Pꝛohibition was therefoze pꝛaped upon 
the ſame reaſon and ſuggeſtion, upon which the Court granted the m_ 
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All the reaſon offered to the Court,foz to have a new P2ohibition in this Court, was 
only this, becauſe the ſame was fozmerly moved in Court, and the Court upon the 
motion made, had granted the fozmer Pzohibition, the which they would not have 
ſo done, if they had not then ſeen good cauſe foꝛ the granting of it; but the cauſe 
nowappeared not. The ſuggeſtion it ſelf, againſt the Pꝛohibition, being only this, 
foz that they there held Plea, and pzoceded to determine, pleinment avminſter. 
which as it was urged, they may well do, having power to determine che pzintipal, 
S) the Suit foz the Legacy. Eut the true caule foz which the firſt P2ohibition 
was granted, (as was conceived) was this, upon che ſuggeſtion miſopened to the 
Court, and a Pzohibicion pꝛaped, and then acco2ding to the uſual courſe, a day was 
given to the other ſide, to ſhew cauſe why a Pzohibicion ſhould not be granted, and 
no notice being given of this motion and rule, foz default in chewing of cauſe; the 
Pꝛohibition iſlued of courle ; but nothing done upon it. It was therefoze now 
moved again foꝛ a Conſulcation, upon the fozmer reaſons and authozities. 

Dodderidge Juſtice. Me hath delerted his appeal, and moves foz a Pꝛohibttion; 
this is but matter of delay, he hath alſo delayed this matter in the Piohibition, ſo 
that by this courſe, the party ſhall be enfozced to expdnd moze than the value of his 
Legacy, befoze recovery of it; chey were at Iſſue there in the Court Chziſtiau, 
touching fully adminiſtred they may there well try and determine this, this is there 
triable befoze them, per teſtes, they have there Conuſance of the Legacy, and 
therefoze of this Plea alſo. But il they do there refuſe to allow of this in p2oof, 
which the Law doth allow ot, as to the diſcharge of che party, in point of Aſſets, this 
ſhall then be a good cauſe to have a Pꝛohibition, upon a true luggeſtion made of this, 
Wut here the ſuggeſtion is altogether inſufficient, and ſo no caule foz a Pꝛohibit ion. 

Curia. Te do here try fullf adminiſtred, oz not, by a Jury 3 they there try this, 
per teſtes, and they have Conuſance of this, Bur if they in their Pꝛoceedings re- 
fuſe ſuch a pꝛoof, fo2 fully adminiſtred, in diſcharge of the party which is allowable 
at the Common Law, a Pꝛohibition then is tobe granted; but here nothing is in 
this ſuggeſtion, but that they there went to Iſſue, only upon fully adminiſtred, oz 
not, the which ot it ſelf, is no cauſe to have a Pꝛohibition. Foz if they do not in 
ſuch a Caſe p2oceed there, infinite delay ſhall be, foz they will then after ſentencs 
there againſt chem, Appeal, and then will deſert their Appeal, and come and move 
here foz a P2ohibition, as here it was done in this caſe, and this only fo delay, foz 
the pzeventing of which, fo2 this time and foz the future, che Court gave further 
time foz the Plaintiff in che Pꝛohibition, to ſee and to infozm himſelt better with 
the ſuggeſtion fo a P2ohtibition, which at this time he hath not lo done, and to ſhew 
better cauſe, 02 a Conlſultation ſhall be granted. 


But by the whole Court, they are there to pioceed, in the interim, in Court prohibition 
Chziſltian, without being p2ohibited by this Court, and ſo no P2ohibition granted, denyed. 


but to pꝛoceed there, 


Beverley Plaintiff, — and againſt twenty others 
Detendants. 


FP a Will befoze the Council at York, wherein the Caſe was: The Plaintiff Prolübition. 


p2eferred his Bill againſt the Defendants, befoze the Council at York, and in 
this he ſhewed that whereas Beverley his Father, by his Ded had granted 
unto him a yearly Rent-charge of 12 l. per annum, and that he had delivered this 
Deed unto Beverley the Defendant to kep foz his uſe, who refuſed to deliver 
this unto him, ſaying that he had loſt ic, ſo that by this he is depzived of all his re- 
medy at the Common Law, 


Sf 2 This 


« © 


| . e rs 


Nota. 


=” Gager, 
Benl. 151. 


Debt. 


This Rent being granted unto him foz life, being the younger Son, and by him 
delivered to the Defendaut, being his elder Brother to keep foz him, and his ule, and 
ky the concluſion of the Bill, he pays Pzoceſs to have the Defendants appear, and 
coanſwer upou their Daths, touching the ſaid Deed, and to have delivery of this 
made ta him, and alſo to have him ozdered to pay the ſaid annual Rent unto him ac⸗ 
coꝛding to the contents of the Deed, 

Upon this, Davies the Kings Ser jeant moved the Court foz a Pꝛohibition to tp 
pꝛoceedings befoze the Council at York, this Rent being matter of free-hold, with 
the determining of which, chey are not there to meddle. . 

Curia. They are not there to determine this matter, noꝛ pet to oꝛder any thing 
there as touching the Rent, this being matter of free-hold; there foze by the Rule of 
the Court, a P2ohibition was granted, to pꝛohibit chem from p2oceeding there, 
quoad the Rent they are not there to meddle with any determination of this, but not 
to be p2ohibiced, quoad the Deed; foꝛ they may there well pzoceed to examine any 
matter, touching this, and to ozder the delivery of this there to the Plaintiff, if 
they find cauſe*foz it. And ſo by the Rule of the Court, a Pꝛohibition was granted 


A Prohibition only, quoad the Kent, but thep to pzoceed there with the reſidue of the matters in 
granted quoad; the Bill contained. 


Nota, One had day given him to wage his Law, at the day he came not to wage 


Touching Ley his Law, but made default. The Court was moved foz another day to be given 


him to come and wage his Law, in regard he could not come at the firſt day to him 
p2efired to wage his Law, 

Crew Chiet Jultice- This day given him to come and wage his Law, is not 
ſo peremptozy unto him, but that this doth reſt in the diſcrecion of the Court, co 
give unto him another day to come and wage his Law, upon good cauſe ſhewed 
in excuſe foz his not coming the firſt day to perfozm this; foz it may be ſo, that he 
may fall ck by the way, 02 be otherwiſe hindzed, that he could not by any poſſible 
means come the firſt day, and if it be ſo, che ad of God, no default being in him, 
— not put him to any pzejudice ; but another day may well be given him, to do 
this. 

The reſt of the Judges in this were all againſt him, fo2 that this day given him 
to wage his Law, is peremptozy unto him, without aup further day to be given 
unto him to wage his Law; and therefoze by the Rule of che Court, an entry was 
made upon the Kecozd, quod defecit de lege, and ſo by this he was ouſted from 
waging of his Lawin this Caſe afterwards, 


Smale Plaintiff, againſt Mary Warne Defendant. 


Nan Action of Debt fo2 801. bzonght againſt the Defendant, as Executrix of 
one Southerne an Attozny of the B. R. common Bail offered to be put in, be- 
cauſe in Caſe of an Exerutoz, and this without acquainting the Plaintiff with it, 
but the ſame was not as yet received, 
Calthorpe moved the Court foz the Plaintiff to have ſpecial Tail put in, ground- 
ing his motion upon a p2ecended pziviledge, that Attoznys and Clerks of the 
B. R. claim to have where they are Plaintiffs in Actions, (S) to have ſpecial 
Bail given to them, although the Suit be againſt an Txecutoz, in which Cale by 
the Law, common Bail is to be taken, and not to be enfozced to find foz ſuretics 
ſpecial Bail, and ſhewed that the Plaintiff is an Attoznp, and a Clerk del B. R. 
— claims this pꝛiviledge foz him, to have the Defendant put in ſpecial 
ail. ; 


The 
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 Thereaſok why a Defendant being an Erecutoz, ſhall give but Common Bail, 
is, becauſe he being charged as Executoz, his Body ſhall not be taken, unleſs it be 
in a Caſe of a Devaſtavit pzoved againſt him, and upon ſpecial Bail taken, the Re- 
cognizance is, ita quod, that he render his Body, which ſhall not be ſo againſt an 
Erecutoz, but in caſe of a Devaſtavit only 3 otherwiſe no Capias Iyeth foz the Body 
of an Erecutoz. And ik an ozdinary Perſon had been Plaintiff againſt an Executoz, 
then without anp queſtion by the Law he is co give but common Bail; and how 
here in caſe of a ſuppoſed p2zivileyge (as it was urged) foꝛ an Attozny of this Court, 
being Plaintiff againſt an Cxecutoz, the Law ſhall be altered, this was the greac 
doubt and queſtion. : 

The whole Court did much doubt of this, and therefoze commanded the Plain⸗ 
tiff to ſearch foz Pꝛeſidents in ſuch Caſes, that ſo the Court may be infozmed, 
that the uſe and couſe hach been ſo, and if Pieüdents can be found aud ſhewed to 
the Court, to ſatisfie the Court, this to be ſo, then the ſame Rule ſhall be made fo2 
to have ſpecial Bail; otherwiſe, without dire Pzefidents ſhewed in point, to 
warrant this, no ſuch Rule to be made, : 


Nota, This Caſe, quod mirum, if it ould be lo that matter of Pꝛiviledge foz an 
Attoznp ſhould alter the Law. But no ſuch Pzeſidencs were p2oduced, 
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Boyer Plaintiff, againſt Rivet Defendant. 


Entred Termin. Trin. 1 Caroli Regis B. R. 
Rot. 1146. 


N a Scire facias againſt the Defendant as Heir, upon a Judgment given in an A $Scire ſaci ar 
Action of Debt againſt his Father, to haye Execution againſt him; who pleads ”_—= the 

riens per diſcent, iſſue joyned upon this, and found againſt him foz the Plaintiff, Poph. 133. 
that be had two Acres of Land from his Father-by deſcent. The queſtion moved Benl. 152; 
and inſiſted upon, was, whether a general oz a ſpectal Judgment ſhall be given Jones 87. , 
againſt him. 4 1 | 

It was urged fo2 the Plaintiff, that a general Judgment ſhall be given againſt 
him, foz this his falſe Plea, and he ſhall be charged as Ter⸗tenant. Jn Davies and 7 
Pepys Caſe, ſecond Part of the Commentaries, fol. 44. If an Agion of Debt be Commenraries 
bzought against che Deir, he ought to come in and confeſs what Land he hath by 7 **** f. 449+ 
deſcent, and this ſhall be put in execution; the Wric demands ns moꝛe, but the Land 
which he hath per diſcenſum hæreditarium. Jt was urged that the Scire. facias 
is here bzought againſt him, as Heir and Ter-tenant,aud foz this his falſe Plea, the 
like Judgmenc ſhall be given againſt him as is Coke 3 pars, f. 1 1. in Dir Will. Her- Cote 3 pars 
ters Caſe, ſome things are odious in the Law (as it was urged) and foz which a fol. by WY 
Man ſhall be puniſhed in his Land, Body and Goods. 

As 1. Foz a lie, as if one do ſue another without any cauſe, profalſo clamore, 
he ſhall be amerced, and his Goods ſubject to it. . 

2. Foz a Lie in pleading, a Pan ſhall be puniſhed, and charged by his Body, 
Lands and Gods; as if one do ſue another, as Executoz, and he pleads, Ne unques 
e xecutor, 
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executor, if this be found againſt him, he ſhall be chargeable with the demand, the 
reaſon why the Deir ſhall here be charged, is becauſe he is bound with his Father 
r1E. z. Fitz. in the Bond, this is the inſtrumental cauſe to charge him, 11 E. 3. Fitz. title 
tir. Debt. Debt, placito 7. An Adion of Debt bꝛought againſt one as Heir, who laith that he 
placito 7, ig Heir with others in Gavel- kind, and ſo to be all charged equally; the Yeir is 
chargeable in reſpec of the Land which is the material cauſe,foz which the Heir ſhall 
be charged with the Debt of the Father, being bound with him in the Bond, any 
having Land from bim by deſcent,and foz the Heir io be charged in ſuch a caſe,appearg 
by Sir William Herberts Caſe, Coke 3 pars. Mere the Meir is to be charged, 
Commentaries and a general Judgment to be given againſt him foz his falſe Plea: Commenta- 
Davies & Pepys ries in Davies and Pepys Caſe, A Judgment given againſt the YVeir upon a Ni- 
Caſe. hil dicit, there nothing but the Land which he hath by deſcent, ſhall be put in exe⸗ 
cution; but here a general Judgment is to be given againſt him foz this falſe Plea 
(as it was urged) which appears by an inference out of 33 E. 3. Fitz. title Executi- 
on placito 162. a Scire facias there againſt a purchaſoz, upon his Traverſe there 
found againſt him; a general Judgment could not there be had againſt him, becauſe 
— a purchaſoz ; but otherwiſe it ſhould have been, ik it had been againſt an 
eir. | | 
It was urged foz the Defendant, that a ſpecial Judgment, and not a genetal 
ought here iy this Caſe to be given againſt the Heir. The recovery here was againſt 
the Father upon a Pond of 200 1. a Scire facias by the Erecutoz of him, who reco- 
vered againſt the Heit of him, againſt whom the recovery was had, who pleads riens 
per diſcent, found againſt him, that he had two Acres, a ſpecial Judgment is here to 
be given. 
All the Caſes befoze remembzed, map be agreed foz good Law, at the Common 
Law befoze the Statute of Weſtminſt. 2. Land was not liable, if an Action of 
Debt bꝛought againſt the Meir, who pleads a falſe Plea of riens per diſcent, it is 
; now to be examined how he ſhall be charged, whether as a purchaſoz, oz as Heir; he 
5 Eliz. Dyer, is here to be charged as a Purchaſoz;as Ter⸗Tenant, 10 Eliz Dyer, f. 271. f Judg⸗ 
"71 ment is given againſt the Anceſtoz, Debt lieth not againft the Peir upon this; 
therefoze (as it is urged) he is to be charged as Ter-Tenant, and not as Peir, 
. here he is to charged as a purchaſoz, As to Sir WilP Herberts Caſe, this was 
27 H. 6. Fitz, ended by compoſition, It appears by 27 H.6, Fitz. title Execution placito 135. Jn a 
de. Scire facias againſt the Heir, Execution there was only of the Land, of which the 
Father was ſeiled. : 
Reaſons why the Judgment here ſhould be ſpecial, and not general. 1. Be⸗ 
cauſe the Peir is here charged as a Purchaſoz, 2. Eecaule nothing appears here to 
1H 7. f. 2. Kc. bind him, as by 1H. 7. fol. 2. 2 R. 3. fol. 21. 13 E. 4. fol. 4. appeareth, In all this 
. oziginal Recozd it doth not appear, that the Heir was bound wich his Father, 3. Ee⸗ 
cauſe the Judgment given againſt the Father, hath determined the ſpecialty by 
which the Heir was bound; ſo that he doth not ſhew this upon the Scire facias, in 
which he is to be charged as Ter-Tenant. 4. It appears by the Recozd,that the De- 
fendant is here charged as a Purchaſoz, foz he is charged by the Scire facias,as Heit 
apparent, and by this it is to be intended, that his Father is living, and ſo he is charged 
as a Purchaſoz, and not as Heir, and therefoze a ſpecial Judgment is to be given 
againſt him, and not a general Judgment to make his Landonly liable, which he 
hath by deſcent, and not the Land of his own purchaſe, 

1. Whitlock Juſtice. That the Judgment here ought to be ſpecial (S) of the 
moiety of the Land, which he hath by deſcent from his Father, and not a general 
Judgment. Admit, that if an Action of Debt be bꝛought againſt the Heir; that a 
general Judgment ſhould be given againſt him foz his falſe Plea, yet this is no 
p2oof that a general Judgment ſhall be given againſt him, as this caſe here is; 
Foz upon this Judgment againft the Father, the Law by this hath pꝛeſently aſcer- 
tained, defined, and let down, what Land ſhall be ſubject unto this Execution, fo; 0 

| the 
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the Judgment, tranſit in rem judicatam. Af after this, that the Law hath made 
this certain, whether the Plea ofthe Yeir may alter the Law, and make this to be 
of larger extent. As to this, the ſame ſhall not extend the power of the Judg⸗ 
ment; but this ought to be of the moiety of the Land, which he had at the time of 
the Judgment, To examine the reaſon of che difference of the Action of Debt a⸗ 
gainſt the Yeir, upon the contra of his Father, and of the Scire facias, againft 
him, to have Trecution upon a Judgment given in Debt againſt his Father, where 
the Action of Debt is bzought againſt the Peir, being bound in a Bond with his 
Father, there by his Plea, he makes this to be licem ſvam, his pꝛoper Suit; and by 
his faux Plea he endeavours to deceive him, o & 7 E. 6. Dyer, 6 Eliz. Dyer 10. 17 & 
22 Eliz. Dyer, theſe Caſes come near unto this Caſe in queſtion, but they are not 
full in point; but reaſons dzawn out of theſe Caſes, will well ſcrve to maintain 
this mp opinion. 

An Action of Dedt b2ought againſt the Meir, this ſtands upon two Reaſons, r. 
Upon the Contract of the Facher, becauſe the Heir is bound with the Father in the 
Bond. 2. Ju reſpec of che Poſſeſſion which he hat h, and without both cheſe the Heir 
Gail not be charged, In Debt agaiuf the Beir, it ſhall be in the debet & detinec, 
agaiuſt an Cxecuco2 in the detinet, but it hall not attach upon the Heir, if he be not 
bound by the contra of his Auceſtoz, and alle hat h poſſeſlion. The Heir may avoid 
this, if he alien away the Land, befoze any Acion bzought againſt him, he ſhall 
be by this diſcharged. | 

Jn a Scire (acias again the Heir, this doth charge him as Ter-Tenant only, in 
the nature of-a Purchaſo2, Foz the Anceftoz either couveped this Land uuto others, 
oz ſufferedchis to deſcend, Alle the Plaintiff here is not moze p2ejudiced by the 
faux Plea of che Heir, than he is by the faux Plea of a Purchaſoz, being the Ter⸗ 
Tenant, they axe both of them in one and the lame degre, . The Purchaſoz, and the 
Heir, they both of chem being charged as Tex-Tenants, Bp the fozmer J 
ment the duty is ſetled and recovered, and bp this, tranſit in rem Judicatam, all 
the Caſes beſaʒe remenb2ed by the Counſel on the other ſide, may be admitted, and 
do make nothing at all, againſt this which J vo now holy, fo there is a very great 
difference between a Scire, tacias, againſt the Beitr upon a Judgment given a⸗ 
gainft his Father, this being no demand of any duty, biz go have him to come in, and 
to ſbem cauſe,  wherefoze be ſhould not have execution againſt him, upon the ſame 
Judgment had again che Father. But he cannot have an Action of Debt again 
him, upon the ſame Judgment, no binding being now againſt him, foz he is not 
here charged as Heir, but as Ter⸗Tenant; No Efloine noz Pzorection liech in a 
dire facias, becauſe nothing is by this demanded, It is not material in this Scire 
facias, whether the Heir was bound with his Father in this Obligation, oz not, 


whereupon Judgment was given. And ſo upon this diſterence, between an Adion 
of Debt, and a Scire facias againſt the Heir, aud his faux enſuing Plea, not a geng- + 


ral, but a ſpecial Judgment, as this Caſe is, and upon the Caſes and Reaſofis 
befoze remembzed, is to be given againſt the Defendant, (S) to have Execution of 
the woietp of che faiv tus Acres, deſcended to him as Heir, aud not a geueral 


Indgment. Mad 2 041 N31 ; 
Jones Juftice, The queſion here in this Caſe is, what Execution ſhall be had 4⸗ 

galuſt the nt. The Indgment here fall be againſt che Heir, as it hall 
be againft,a Purchalos, (8) {92 the moiety of che Land, hz things here are only 
conſiderable, two of chem as inducem and che chitd the main matter, 1. Bom 
the Heir ſhall here be charged together wich the reaſon of it. 2. Bow the eit in this 
Caſe is to demtan himlelt᷑ in pleadiſt, and what all here enſue upon this his bug 
Plena; And 3. Eeing the main matter al all. how the Judgment ſi all be, upon th 
his faux Plea found againit him in this Scire ſacias. 


1. AJ 


6&7 E.5.Dyer 


6 Eliz. &c. 
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1. As to the firſt, there are two things to bind the Meir, (S) 1. His being 
bound with his Father in the Obligation, and the Land which he hath in his polſel⸗ 
ſion foz to charge him, the party may pꝛap to have a Judgment general upon his 
Plea, that he hath riens per diſcent. If one doth bind him and his Petr in a Wars 
ranty, Covenant, Debt, Annuity, the Peir ſtall be ſubjec foz the Land, all the 
Peirs to be equally charged, and if one Heir be ſued ſeverally by himſelf,be ſhall have 
contribution againſt the others, as appears in Sir William Herberts Caſe befoze 
remembzed. | 
2. To lie how far the Þeir Gall be charged foz this his faux Plea, ſoz this ſa 
Commentarics, fol. 440. in Pepys Cafe, where it appears how he ought to be- 
have himſelf in pleading, (S) to confeſs the verity of this Land, which he hath by 
deſcent, but if he doth not confeſs ir, as if Judgment vo paſs againſt him upon a 
Nihil dicit, non ſum jnformatus, oz confeſſion, No general, but a ſpecial Judg- 
ment ſhall be given, Eut upon his faux Plea of riens per diſcent, a general Judg- 

18 Eliz. Dyer, ment ſhall be given; In 18 Eliz. Dyer, fol. 344. Hemminghams Caſe, that a ſpeci- 

— al Judgment ſhall be given in all Caſes, but where he pleads a faux Plea, Jn 

the Cale of warranty, upon a voucher he pleads riens per diſcent, and found againſt 
him, the recovery in valre ſhall be only of the Land which deſcends, otherwile it is 
in an Action of Debt againſt the Yeir, who pleads a faux Plea, there the Judgs 
ment ſhall be co have execution of the moiety of all his Land, 

3. As to the third matter, This Caſe is not in Debt againſt the Peir, but in a 
Scire facias againſt the Heir, upon a Judgment given againſt his Father, and here 
he is to be charged meerly as a Purchaſoz,as Ter⸗Teuant. To conſider this, 1. At 
the Common Law: At the Common Law no remedy there was againft the Heir; 

weſt. 2. c. 20. there are two bzanches of the Statute of Weſtminſt. 2. cap. 20. one foz the Ele- 
git, the ſecond the Scire facias. At the Common Law, Debt againſt the party; No 

Scire facias againſt the Heir, where the Judgment was againſt the Father, theſe 

Lands which the Heir had at the time of the Action brought are liable and thoſe Lands 

which the Father had at the time of the Judgment, are liable to the Oxecution, and if 

he doth enkeoff his Son of theſe Lands, yet they are liable; as to the Statute, this 

gives the moiety of all the Lands, As to the pꝛeſent Caſe now in, queſtion, will you 

by this Plea extend the Execution further than the Statute hath pꝛeltribed the ſame 

to be, which is foz the moiety of his Land? this cannot be, and this ts the chief reaſon 

grounded upon the Scatute's Allo the Scire facias demands nothing, this being foz 

. | him to ſhew cauſe why he ſhould not have Execution of the Land, which he hath bp de⸗ 
ſcent, and here by reaſon-of thig his-Plea, you would now enlarge this co Land, 
which hehath of his own purchaſe, which can not be done; the Heir here in the 

Ez. Fitz. tit. Scire facias is not charged as Heir, as appears by 5 E. 3. Fitz. title Age, placico 95. 

19nd E. 3. fol. 135. aud Sir William Herberts Caſe, that the Heir is charged as Ter⸗ 

1 Tenant, and not as Meir, the queſtion here only is, whether by this faux Plea, a pur- 

*  Cchaſoz oz an Meir ſhall be ſo charged, ſo that by reaſon of this faux Plea, the Judg⸗ 
ment ſhall be enlarged, Xt ſhall not ſo be. As if after the Judgment, he doth a- 
lien away che Land, and a Scire facias is bzought againſt the Purchaſoz, it hach been 
adjudged,that by this his faux Plea, he ſhall not be charged, but fo2 the moiety of the 
Land purchaſed, and here the Yeir is chargeable in the nature of a Purchaſoz 3 and 
therefoze the ſame reaſon well holds foz him; and ſo upon the whole matter, the 
Judgment here to be giveu againſt che Defendant, ought to be ſpecial and not ge- 
neral, (S) to have execution of the motety of the Land, to him deſcended 

3. Dodderidge Juſtice. It is to be conſideped here in this Cale, how the De- 
fendant being the Heir, is to be charged wich this duty, As to this, All our Boks 
do agree in this, that he is to be charged as Ter⸗Cenant, Foz che true deciding of 
this matter, thele particulars are to be conſidered, (S.) * 

1, The Action of Debt againſt the Meir, and upon what ground this is. 
3. In Cale ofa Recognilance againſt the Meir, how he ſhall be charged. 


3. 3 
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3. In Caſe of a Scire facias againſt the Heir, how he is to be charged. 

4. Bo the Heir ſhall be charged upon a Warranty. Jn a Warrantia Chartæ, 
—— the Heir is not to be further charged, but fo2 the Land which deſcends unto 

im. 

1. In an Attion of Debt againſt the Heir, there he chargeth him as Debtoz, 
not as terre Tenant, foz he is bound in the Bond, and from 18 E. 2. until 7 H. 4. 
the Law did run foz currant, that the Meir was not chargeable in Debt, if the : 
Executoz had Aſſets ; the reaſon of the Law was, which was altered in 7 H. 4. bo 
they did then conceive the Heir ſhould be charged, although the Executoz had Aſets, 
if the party wouldſue him; the reaſon of the Law was, becauſe this was his own 
Debt, and he is charged as Debtoz, which is his own Debt; obſerve the Mrit 
which is againſt him in the deber & detinet, but againſt the Erecutoz, who rep2e- 
ſents the perſon of the Teſtatoꝛ, it is only in the detinet, the Heir he is Debtoz by 
reaſon of his own Contract. | 

The Pzeſident cited in the Commentaries, in Pepys Caſe, that an Action of Commentarie: 

Debt lieth againſt the Executoz of the Heir, which cannot be, if he doth not charge Pn Caſe: 

the Yeir, as with his pzoper Debt 3 then obſerve the manner how'the Meir defends 

himſelf in pleading, that he hath no Aſſets deſcendable, jour del brief purchaſe: 

Ik he had aliened the ſame after, his own Land ſhall be liable by his faux Plea; he 

being bound in the Obligation, this makes him a Debtoz, but if he be not bound, 

then to be charged as a Purcheſoz and terre Tenant ; the Petr map ſell his Land 1 
which to him deſcends,if this be aliened away befoze the Writ bzoitght againſt him, 

he is not then chargeable, bh | | 1 

2. In caſe of a Recognizance there are no woꝛds to charge the Heir, being 
only vult & concedit, quod executio fiat, de terris & tenementis; he is not 
there charged as a Debtoz, but as a terre Tenjne, as appears by 33 E. 3. 27 Hl. 6. 33 E. 3. 
and Wir William Herberts Cafe; That the Peir“ in cafe of a' Retognizance dcs 27 H. . Kc. 
knowledged, comes in as terre Tenant, but pet not meerly as terre Tenanc, but 
rather becauſe he comes in as pꝛivy in Blood and as to the Judgment, the terre 


Tenant may ſay that the Veir hath Land by deſcent; th Heir tomes in as'pzivp 
to the firſt Judgment, and if he hath Land by deſcent, he is to be charged befote 
the terre Tenants. and the Heir ſhall not habe Contribution, but againſt the other 
Heirs ; the Beit is pzivy to the Judgment, but the Land only which veſcends is 
fubject unto this. | n whey 
3. As to the Scire facias, this is to be bought againft the Yeir, to ſhew rauſe 
why execution ſhould not be had againſt him upon the Judgment, and this comes 
to the Cale here now in queſtion 3: In which it is conſiderabte how the Heir comes 
in, he comes in, in the ſame manner, as in the Caſe of a Statute upon the Recons 
nizance, 33 E. 3. Fiz. tit. Execution, placito 162, is an erp2eſs Caſe in the 33 E. 3. Fiz; 
point: In caſe of a Judgment, the Peir pleads a faux Plea, and there adjudged, © 
ras ove Judgment ſhall be given againſt him only foz the Land which he hath by 
de t. 1 2 42 14 
4 In the Caſe of Warranty, this runs in another manner: If he vouches one 
as Heir within age, he ſhall not charge him further: Af he enter tuto the Garranty 
with a Pꝛoteſtation, that he hath riens per deſcent; ik this be found againft him 
that he hath Land by veſcent, he hall have a recovery of thts onfy'in value, and of 
no other, and ſo thzoughout, this is a plain and a clear Cafe, t no | 
thall here be given againft the Dekendant, but foz a moiety of this Land he 
hath by deſcent, EAR | r 
5. Crew Chief Juſtice agreed herein, that the Plaintiff is to have Judgment 
and to have Execution only of the moiety of the Land, which the Defendant hath 
by deſcent from his Father; and ſo is Sir William Herberts Caſe in eftect, which 
is in the nature of a Reading upon this —_— A Pan binds him and his ves 
| e 
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the Heir is bound in pꝛivity, as Heir; here the Judgment was given againſt the 
Laden in an Action of Debt upon an Obligation, in which the Son was bound 
with him. 

It is now to be conſidered what Land is liable by this Judgment, clearly the 
Land of the Father, which he had tempore judicij, and not the Land of the Son, 
foz all other Land is quit, as to be charged with this Judgment; the Plaintiff is 
to have foz his Execution the moiety of this Land which deſcends; the Statute doth 
not give moze, but only of the moietp: Execution to be in Debt againſt the 
Son, here he is bound in p2ivity, becauſe the Father hath bound him, the Body is 
liable, per capias, the Debt is transferred by the Judgment, no Debt afterwards 
aga inſt che Father; upon the Scire facias here the Son comes in meerlp as terre 
Tenant, and in no other manner. 

Commentaries, in Pepys Caſe befoze remembzed, there the Judgment given 
upon his faux Plea ; clearly no Land is here liable to this Judgment, but the Land 
which deſcends unto him from his Father. 

In Caſe of the Recogcnizance the Son is not bound, the wozds being, (S) Con- 
cedit quod currat ſuper, &c. and the Don is not bound : This faux Plea here ſhall 
make no alteration, the Land of the Father, and which he hath by deſcent, ſhall be 
A. Fitz cit. dulp liable to the Execution upon the ſaid Judgment, as appears by 5 R.2. Fitz, cir. 
— Annuity, 40 E. 3. Fitz. Warranty, & 33 E. 3. Fitz. tit. Execution, placito 162. befoge res 

' membzed: The difference will be between a perſonal and a real charge; this 
charge here is real, and the ſame ſhall not be pzejudiced by this his faux Plea. 
And ſo in this pzincipal Caſe, no general, but a ſpecial Judgment is ts be given, 
(8) To have Execution of, the moiety, of the Land, which deſcended to the Defen- 
dant from his Father, 
And ſo the Court all agreeing in this, accozding to this their reſolution, they 
- cauſeda Rule to be entred, that the Plaintiff have a ſpecial Judgment, (S) to 
have execution only of the moiety of the ſaid two Acres, which the Jury have found 
to deſcend unto the Defendant the Son, by deſcent from his Father, and no moze ; 
and no general Judgment in this Caſe to be, by reaſon of his faux Plea of riens per 
2 diſcent by him pleaded, and found againſt him, thereby to make the Land of his own 
ment for, ec. purchaſe, to be ſubject to the execution upon the ſaid Judgment, 


Coſts denyed, | Nota, That in this Caſe, it was moved foz the Plaintiff co have his full Coſts 2 
per curian. —4 to T this, the Court denped, becauſe that no Coſts are due by the Law in 
the Scire facias. 


Dominus Rex, againſt Bell. 


ladictment. Pon an Indictment foz Perjury, aſſigned in an Affidavit made befoze Sir 

”". Robert Rich, Exception moved foz the quaſhing of it. 

1. It is not lald chat Dir Robert Rich was a Paſter of the Chancery, 

2. That this is no Per jury within the Statute of 5 Eliz. cap. g. 

... 3-Becauſe he concludes this to be contra ſormam ſtatuti of 5 Eliz. foz Per jury, 

in this Affidavit, which is not within the Statute, 
In lid ment Curia allowed of theſe Exceptions, and foz theſe Exceptions, by the Rule of the 
quaſhed. Court, the Indiccment was quaſhed, and the party of this diſcharged, 


Hungerford 
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Hungerford Plaintiff, againſt Haviland Defendant. 


Entred Termin. Hillar. 22 Jac. B. R. 
Rot. 194. 


* an Action upon the Caſe foz aPzomiſe ; the Caſe upon the pleading was this, 
Thomas Smith was ſeiſed of Land, and held this of the Plaintiff, as of his 


Pannoz of Winſton, by Rent, and by a Cuſtomarp relief of one years value: 129. 
Smith aliened this Land unto Haviland, who 1 Maij, 10 Jac. deviſed this to the Benl. 180. 
Defendant Haviland, the Deviſoz wied, the Defendant entred and was ſeiſed : Jones 132. 


The Plaintiff lays a Colloquium between him and the Defendant, as touching 
the arrearages of the Rent, and the relief, the Plaintiff ſaid unto the Defendant, 
that if he would not pay him, he would put him in ſuic foz it; upon this the De⸗ 
fendant did aſſume and p2omile unto the Plainciff, that if he would fozbear the puts 
ting of him in Suit until che next Court, and then if the Plaintiff ſhould make it 
appear to the Bꝛothers of the Defendant that theſe Tenements were ſo chargeable, 
with the 5 s. pearly Rent, and with the relief, that then he would pay this unto him; 
the Plaintiff avers, that upon ches he did fozbear the Ouit, and that at the next 
Court he made it to appear to the. BzothAs of the Defendant, per præſentatio- 
nem homagij Curiæ illius, and alſo by the Recozds of the Court, that the Rent 
and Relief were due unto him by che Defendant, and that notwithſtanding all this, 
the Defendant hath not paid this unto him accozding to his pzomile : unde actio, 
The Defendant comes in and confefſeth the Action. 

As to the Exceptions taken in Arreſt of Judgment, 

The firſt and chief Exception inſiſted upon, was, That he cannot have remedy foz 
the Relief, if the Law do not give him remedy foz it; and ſo this reſembled unto 


Godfreys Caſe, Coke 11 pars, as to pꝛeſcribe in the thing, ſohe oug he to p2eſcribe Coke 11 pars, 
Kc, 


* 


in the means to come unto it. ö 

As to this, it is here laid, that by Law he may diftrain foz it, this being Rele- 
vium cum acciderit, ſecundum conſuetudinem Manerij, ſo that (as it was urged) 
this is parcel of the Tenure, and then he may well foz this diſtrain ; and this 
appears 14 H. 4. fol. 2. full in point, in the Caſe of Recordare longum, by Hank- 
ford 3 but admitting he had no remedy fo2 this Relief, yet he map diſtrain foz the 
Rent, and this is ſufficient to ground the pꝛomiſe foz the whole, and this is a good 
conſideration, } 

A ſecond Exception inſiſted upon, that this is laid too generally, 

As to this, it is ſufficiently laid that he had made this to appear co his Bzothers, 
and it is certainly laid, foz it is in this manner, That he made it to appear by 
Pꝛeſentment of the Yomage of the Court, upon Dath, and ſo by them pzeſented 
and by the Rolls of the Pannoz.and here the pzomiſe is the point and ground of the 
Action. 

It was further urged in Arreſt of Judgment, that the relief here is meerly due 
by Cuſtom, and ſo no remedy fo2 this but by Cuſtom, 

It was urged, that two things are here to be done befoze payment. 

1. Toſurceale the Suit. | 

2. To make this appear to the Defendants Bꝛot hers that the ſame was due: Ve 

Tt 2 makes 
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makes it appear that it was due by Smith long time befoze, and by Haviland, but 
not due by the Defendant, and then no cauſe of Aion. 

1, Whitlock Juſtice. Two Exceptions only inſiſted upon: The point is, Whe⸗ 
ther this relief, as it is laid in the Recozd, be of ſuch a nature, as that remedy map 
be had foz it. TEES 

It is here laid, that the Land is held per redditum, & per relevum cum ac- 
— which is part of the Tenure, and foz his remedy, he may very well diſtrain 

o2 this. a | 

When this Caſe came firſt in queſtion, J put the Caſe of 14 H.. of relief fo2 a 
Knights Fee leviable by diſtreſs, becauſe due by Tenure, 

The Statute of Magna Charta doth not introducere novam legem, it doth but 
explanare veterem, cum acciderit, by this the ſame is well explained, when this 
ought to be patd ; here it is due by Tenure, and here is a ſufficient conſideration 
to raiſe an Aſſumpſit, becauſe he may have remedp by diſtreſs ; but admit that 
he hath remedy foz the Rent, and none foz the Relief, pet the conſideration is good, 
and it is not to be conſtrued and examined by weight and meaſure. 

If the conſideration depends upon two parts, and remedy is foz the one, but not 
foz the other; if one part of the conſideration ſtands, this is a good ground co make 
the pzomile good. 

2. As touching the means how he hath made this to appear that the ſame was 
due; the Recozd as to this, is, that he was to make this to appear that the Land, 
eſt onerabilis. | 

As ta this, there is no better means and evidence to make this to appear, but by 
theſe two ways, (S) by the pzeſentment of the Bomage upon Oath, no better nog 
fkronger evidence can be: Foz that all the Rights of the Lozd are examinable 
— triable by the Bomage , this is evident, and a direct means foz the 

nt. : 

As foz the Relief, he ſaith that he hath made this to appear, per Rotulos Curiæ, 
this being the pzoper evidence to pꝛove this: Foz if the ſame be due by Cuſtom, oz 
by Tenure, the ſame ought to be made appear bythe Rolls of the Court. 

If ſpech be made of pꝛook generally, this ought to be pzoof by Jury; If of 
matter of Reco2d, this is to be pzoved by the Recozd 3 but if pzoof be to be made of 
a particular benefit which the Lo2d of the Wannoz is to have, then no better pzoof 
can be made of this, chan by the Rolls of the Court, foz no pzoof can be moze di⸗ 
rectly and particularly, than by ſetting down of all the Rolls in certain: If the 
pꝛoof had not been good in Law, the Defendant ought then to have demurred in 
Law to it; but here the Defendant hath not ſo done, but he hathconfeſſed the ſame, 
lo that this is now admitted by him. p 

And ſo the Judgment here ought to remain in fozce, and the Plaintiff ought to 
have his Writ of enquiry of Damages. 

2 * Juſtice. As to the firſt Exception, that here is no remedy foz this 

eliek. 5 

As to this, the point grows by reaſon of the Tenure, oz by reaſon of the Cu⸗ 
ſtom; if by Tenure, he may then diſtrain ; if by Cuſtom, then to be conſidered 
what remedy foz this, as-to have the Cuſtom to maintain the relief, ſoalſo to have 
— — to maintain his remedy foz this Heriot Cuſtom, not co diſtrain but 

Py om, - ' 

Ik Relief be due by Cuſtom he hath no remedy foz this but by Cuſfom ; here 
there is a Tenure laid beſides the Cuſtom, it is laid, that he held of him per rele- 
vium, to be paid ſecundum conſuetudinem Manerij, but that it is due by Tenure, and 
then he hath good remedy koz this, and ſo here he hath good remedy foz this, and 
that the conſideration is good in ſubſtance, 


As to the laſt point, that he was to make this to appear, this as it is — 
aid, 
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— is gvod in ſabffance, and the Defendanc hath made all good by his Con⸗ 
eſſion. 
3. Dodderidge Juſtice. By the Ebook in temps, E. . tit. Relief, and 40 E. 3. 
it is agreed, chat Relief is no part of Service, and therefoze till our later time as 
gtied that Debt lpeth foz it, this may de incident co the Tenure, but yet no part 
of the Tenure, | | , 2 
The Statute of Magna Charta, is in part Incroductivum novi juris, fag the Stat. of hg- 
Barons relief befoze this Statute was at the Rings pleaſure, as appears by 2 C.. 
Glanvile tit. Relief; but the Statute of Magna _Chaxta hath now made this 2. 
certain, : . . 8 (4,5 Wc 
If by this Declaration it appears, that the Relief is due by Cuſtom, then no res | 
medy can there be ko2 this but by Cuſtom ; No apter caſe may be reſembled to this, 
but the caſe of the Yeriot, fo: Yeriot Service he may ſeile oz diſtrain, but foz 
Yeriot Cuſtom, ſeiſe, as it is reſolved in Plowdens Commentaries, in Wood- „e q 37 
lands Caſe, ſecond point: Ik due by Cuſtom, there is then a failer of part of the 
conſideration ; foz then the point will be, whether the other part of the conſideration 
will uphold che pꝛomiſe, oz not; that che ſame will not. but all the conſiderations al- 
ledged, ought to be perfozmed, oz no Action upon the Caſe lieth upon the Aſſumpſit, 
16 Eliz. Dyer, A conſideration to raiſe an Aſſumpſic, ought to be a mutual re⸗ 
compence. 
6 H.7. fol.11. A notable Caſe in Treſpaſs adjudged upon a Contozd there pleads 
ed, that the Dekendaut ſhould do two things, it is no Conicozd unleſs that both the 
things are done, he ought to perfozm all, 
As to the other matter, whether he ſhall take advantage of this Declaration af- 
ter his own confeſſion ; as to this, he may take advantage of the Declaration, foz 
although he hath confeſſed this matter, yet he map wellthew unto us, that we, as 
Judges, ſhould give an erroneous Judgment; this he may ſhew unto us by wap 
of p2evention, '8& ut amicus Curiæ, in Arreſt of Judgment. 
As to the Exception taken fo2 the making of this to appear that the Rent was 
due, how thisought to be done, by the pzeſentment of the homage, and the relief, 
by the Rolls of the Court, and ſo it is expꝛeſſed in the Declaration to be: As to 
this manner of appearance, in his imagination he thought he could make it appear, 
but this is no full pꝛof, but he ought to ſhew chat the fame was paid, foz the Steward 
may put in what he will, but he ought to make it appear that the ſame was paid, 
and then we are to judge upon it: And fo without any abſolute oz final opinion in 
this Caſe given, he deſired timegto be further adviſed herein, 
4. Crew Chief Juſtice. Two Reliefs here laid to be due by reaſon of two ſeve⸗ 
ral alienations ; as to the Caſe 14 H. 4. the Caſe de recordare longum, if Rez 
lief grows due by Cuſtom, there it is clear that he onght alſo to have a Cuſtom 
toenable him to have means to recover this; generally Reliefs are to be paid upon 
the death of Tenants, here he claims to have this upon every alienation 3 here 
this is due by Cuſtom, not by Tenure; here two things are to be made to appear, 
and this two ways, one way foꝛ the Rent by the homage,and foz the Relief that is due 
by the Rolls 3 if he hath made here the Rent and the Relief ſufficiently to appear to 
be due, is the queſtion ; if che pꝛomile be in ſuch a manner, that if he ſhall make it co 
appear that the Rent and Relief were due, he ought in purſuit of this to make this 
appear by Action, and by pꝛook in this, 
As to the confeſſion here, he ſhall not be admitted to ſay after this, that the ſame 
is not due; as touching this, vide 7 R. 2. Fitz. tit. Bar, placito 241 a what manner 
of p2oof ought to be where befoze the Suit, and where inthe Action : Alſo he ought 
to make both to appear, that the Rent and alſo the Relief was due, and if he only 
makes part to appear, he is not to have his Action as if a Pan doth pꝛomiſe to 
another ſo much, if he delivers unto him © manp Quarters of Cozn, if he de⸗ 
livers 
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Treſpaſs, 


Judgment for 


the Plaintiff, 
c. 


An Action up- 
on the Caſe for 
a promlie. 
Latch. 97. 
Benl. 159. 


livers but part, he ſhall not have his Action upon the Caſe foz the pzomiſe;befoze he 
hath delivered all. ; 

And ſo without any further debate at this time, this pꝛincipal Caſe reſted upon a 
Curia adviſare vult, and ſo the ſame was adjourned to a further time. 

Afterwards, (S) Termin. Trin. 2 Caroli Regis B. R. this Caſe was moved again, 
and argued at the Bar, and after by all the four Judges, who agreed all in opinion 
fo2 the Plaintiff, and accozdingly by the Rule of the Court Judgment was then 
given, and ſo entred foz the Plaintiff, 


Turnor Plaintiff, againſt Denning Defendant. 


Entred Termin. Trin. 1 Caroli Regis B. R. 
Rot. 107. 


E an Action of Treſpaſs, foz Treſpaſs done with his Cattel in two Cloſes of 
the Plaintiffs, the one called the Court-Cloſe, the other called the Moor-Cloſe, 
and lays the Zreſpaſs with a continuance, 

The Defendant in Bar, ſhews that the Court-Cloſe is next adjopning to the 
Moor-Cloſe, and that the Moor-Cloſe is next adjopning unto a Meadow-Cloſe, 
and that he, and all the Dccupiers of the ſaid Meadow-Cloſe, have uſed fugare 
& refugare averia ſua, from the Meadow-Cloſe to the Moor-Cloſe, and from 
thence to the Court-Cloſe, and laps an Eſtate in himſelf, at will, in the Meadow- 
Cloſe 3 and that he accozding to the uſage at the ſame time, did chaſe and re-chaſe his 
Cattle. 

Upon this Plea in Bar, the Plaintiff demurred in Law, becauſe the Cuſtom by 
him alledged, is only a Cuftom to do wzong to another, which the Law avjudges to 
be a bad Cuſtom, 

Coke 4 pars, in Gatewards Caſe, Tenant at Will may pzeſcribe in caſe of pzofit, 
but not in caſe of eaſement, 

The whole Court clear of opinion, that the Bar here was not good, and that the 
Plaintiff had good cauſe to demur unto it, becauſe the Cuſtom by the Defendanc 
alledged, is only to do a wzong, and ſo not good, and ſo foz this cauſe the Bar is 
— and therefoze by the Ruls of the Court, Judgment was given foz the 

intiff, 


Alfrey Plaintiff, againſt Blackamore Defendant. 


1 an Action upon the Caſe foz a Pzomiſe, foꝛ payment of a Parriage Poztion, 
upon Non aſſumplit pleaded, a Uerdic was found fo; the Plaintiff, 

It was moved in Arreſt of Judgment, that the Declaration was not good, be- 
cauſe that no notice is therein expꝛeſſed to be given by the Plaintiff co the Defen- 
dant, of the day of the Parriage, befoze which time the Defendant was not bound 
to pay this, accozding to Barrows Cale, 18 Eliz. Dyer, fol. 354. 


Againſt this it was urged, that no notice here is to be given; the Pony here — 
the 


* 
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the pꝛomiſe, is to be paid ad diem Maritagij, vel infra decem dies poſt Maritagium; 
but if notice ought to be given of this, it is ſufficient foz him to give this in the 
Declaration, and if uotice be requiſite, this is then implied in the requeſt made, and 
here the pzdmiſe was made by the Father; where the pzomiſe was made by a 
Stranger, there notice is to be given, but needs not to lay this in the Declaration; 
but where the pzomile was made by the Father, as here in this Caſe the ſame was, 
no notice is requiſite to be given; and this is the difference, fs2 che Law pꝛeſumes, 
that he hadnotice of this, and ſo this is not to be alledged in the Declaration, if 
it be no part of the pꝛomiſe; the notice here is no part of the pꝛomiſe, (as it was 
urged) and the requeſt only implies a notice, this being a notice in it ſelf, 

Jones Juſtice. If one voth pꝛomiſe that I. S. ſhall pay a Sum of Pony to a third 
perſon, upon the Parriage-day of I. D. he ought to pay this at his peril. 

Coke 6 pars, in Boothies Caſe, there it appears no difference to be where the 
payment is to be to the party, and where to a Stranger upon requeſt; a requeſt here 
is to be laid, but no notite, and here is a requeſt laid, the which implies an ablo⸗ 
lute notice; here the party hath election to pay this at the day of Parriage, oz ten 
days after; here the ſame not paid at the dap, then the tenth day after was his 
dap of payment ; here the reqtiefſt is laid, and that he hath not paid this, and this 
implies a ſufficient notice: As if one be bound to make a Conveyance, ſuch as the 
Counſel of the other ſhall adviſe, and ſhews in his Action bzought foz bzeach, that 
the Counſel did adviſe ſuch Conveyance, and that he required him to execute thts, 
and ſhews not that he gave him notice of the particulars of this. | 

In Frances Caſe, Coke 8 pars, fol. 89. It appears that a requeſt implies all Cok 
other Circumſtances. 

— — Cale the Declaration is good, and Judgment ought to be given foz the 

aintiff, 

P Whitlock Juſtice, The ſole point here conſiderable is, Whether the notice be 
any part of the pzomile ; as to this nothing can be che ſubſtantial part of the Al- 
ſumplit, but that which is contained in the Declaration, requeſt is to be made to 
him, to have him by this to take notice that the Parriage is paſt, ſo that the requeſt 
and notice is all one, and no cauſe there is to expzels any notice to be given to him, 
the requeſt being a ſufficient notice ok it ſelf, and clearly no notice ought to be here 
laid inthe Declaration, 

The whole Court agreed herein, that the Declaeation is good, without any no- 


Coke 6 pats; 
Boothies Calc, 


e 8 part, 
89. France: 
Caſe. 


ment for 


tice therein alledged to be given, which needs not to be, and therefoze by the rule the Plaintiff. 


of the Court, Judgment was given foz the Plaintiff, 


Nota, That Hitcham Serjeant le Roy, being pꝛeſent in Court when this laſt matter Nets. 


was debated, infozmed the Court, that he had the ſame day moved the Judges of 
the C. B. in the like Caſe, and there it was adjudged by them all clearly in the like 
Caſe, and the fame queſtion made, that no notice was to be given; but if notice 
was requiſite, then they held alſo clearly, that the requeſt being made, implyed a 
notice, and was a ſufficient notice in it ſelf, 
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Debt for Rent. 
Latch, 99. 
Benl. 155. 


27H.8.f.19. 
10 E. 4. f. 18. 


31 H.8. Dyer, 
45. Kc. 


Paſch. 11 E. 3+ 
Nc. 


= 1H.8. Dyer. 
Coke 5 pars, 
Kc. 


Comment. f. 
171. &c, 


Shury Plaintiff, againſt Brown Defendant. 


Entred Termin. Hillar. 20 Jac. B. R. 
Rot. 177. 


Nan Action of Debt foz Rent reſerved upon a Leaſe foz years, b2ought by the 
Plaintiff as an Aſſigne of an Aſſignee : The Caſe and point reſted upon the 
wozds of Reſervation, the Leaſe foz years was made rendzing Rent in this man- 
ner, (S) Reddendo inde annuatim, durante termino prædicto, a certain Rent to 
him and to his Aſſignees, and dies, Whether his Beir and his Aſſignee ſhall have 
this Rent oz not, was the ſole point inſiſted upon foz matter in Law. 
Foz the Plaintiff ic was urged, that this Rent by the wozds of the Reſervation, 
ſhall continue during the whole term, and by the wozds ſubſequent, it is ſufficiently 
denoted who ſhall have the Rent, : 

By 27 H 8. fol.19. Rent reſerved during the term, generally this ſhall go with 
the Reverſion, | . iajava 

10 E. 4. fol. 18. by Littleton, A Leaſe made foz years without mentioning ot 
Veirs, becauſe the Yeir is to have the Reverſton, he ſhall alſo have the Rent 3 ſo is 
the Book of 31 H. 8. Dyer, fol. 45. the Leſſoz and his Yeirs ſhall have the Rene 
generally, & 6 E. 2. Fitz. tit. Voucher, placito 258. that the Rent reſerved ſhall 
go to him who hath the Eſtate, and with this agrees Plowdens Commentaries, 
fol. 171. in Hill and Granges Caſe, and Coke 5 pars, fol. 111. Malloryes Caſe ; 
the reſervation in the pzincipal Caſe, is pearly during the term, to him, and to his 
* and this is a ſufficient denotation of the perſon, who is to have this 

ue, 

Foz the Defendant it was urged, that the Plaintiff here bzings an Action of 
Debt foz Rent, as an Aſſignee ; that the Rent here doth not continue, becauſe ic 
doth not appear that John Shury was living, and this is not averred, Paſch. 11 E.3. 
Fitz. tit. Aſſiſe placito 86. Aſſiſe foz a Rent, touching the ſeveral - wozds ok reſer- 
vation. 

I. Whitlock Juſtice, The Rent here is to have continuauce, being reſerved, du- 
ring the term, and the Heir ſhall have this, and the reaſon of this is,becauſe a Leaſe 
foz pears is a contract,” aud in this, becauſe there is quid pro quo, the Law favaurs 
this recompence, (S) the Rent foz the Land 3 and therefoze the fame is to have 
continuance during the term; and this is natural equity, & de jure communi, and 
the Law favours this recompence, this being jus corumutativum, which the Law 
favours. If one makes a Feoffment in f&, and doth not exmels auſe, and conſide⸗ 
ration, the Law then ſaith,that this ſhall be to the uſe of the Feoffpz. 3 here the vam 
gives a recompence foz that which is paſſed from him; Ik one makes a Leaſe, and 
no reſervation ofany Rent in it, the Law reſerves Fealty foz him, and that he ſhall 
give his attendance, in 31 H. 8. Dyer, there is a general reſervation, and ſo this left 
to the conftruction of Law, Coke 5 pars, in Malloryes Caſe, A reſervacion to an 
Abbot and his Ducceſſozs, this is good there to both. Commentaries, fol.17 1. in Hill 
aud es Caſe, Rent reſerved payable at Mich. and Lady-day, and this Leaſe 
made in January, he will have che firſt Lady-days Rent, by conſtruction of Law. 


In this pꝛincipal Caſe here, the contract of the parties is plain, that the Rent is to 


4H. 5. I. 26. 


have continuance during the term, and the Law will uphold chis 4 H. 6. fol. 26. 


to pzove that the Rent ſhall go to the Heir, where it is not reſerved to him, by 2 
pꝛe 


& 
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pzeſs wozds, and this by reaſon and conſtruction of Law, and ſo it ſhall be here in 
thts Cale. And ſo upon the whole matter, the Rent here continues to the Heir, 
dz to the Aſſigns of the whole Land, during the term; and chat Judgment ought 
to be given foz the Plaintiff. 8 | 
2. Jones Juſtice agreed herein fo2 the Plaintiff, that the reſervacion here ſhall 
be to him and his Heirs, and he having aliened the reverſion, the Aliene ſhall 
have theRent, 11 E. 3. Fitz. tit. Alliſe fo Rent, placito 86. that the Rent ſhall go 
to the Yeir, but this is not there reſolved in Browning and Beſtons Caſe, in the 11 E. 3. Fitz, 
Commentaries there the reſervation was not during the term, as here in this Cale g gente 
it is, 10 E.4q. fol. 18. and 27 H. 8. fol.1g. An opinion there is upon the point of re- 
ſervation, in what manner the Rent ſhall go; and there, fol. 29. ſome other opinion 
there is as touching this, and-fo in 31 H. 8. Dyer. But this Caſe here, very 
much differeth from the Caſe where the reſervation is tothe Leſſoz himſelf particus ,, f. g, yer, 
larly ; foz here in this Caſe, there is an erpzeſs reſervation of the party himſelf, 
durante termino prædicto annuatim, to the Leſſoz, and to his Aſſgns ; but if the 
ſame had been rcſerved, annuatim, to the Leſſoz during his life, then the ſame Kent 
ſhould have had no longer continuance. J ground my opinion this way, upon Hill 
and Granges Caſe in the Commentaries. $f Rent be reſerved, annuatim du- Hil and Grar- 
rante termino prædicto, the firſt papment to begin two years after, this controls £5 Caſe. Com. 
the wo2ds of reſervation, But it is not ſo here in this Caſe, If we ſhall not 
make ſuch a Conſtruction in this Caſe, we ſhould then go againſt tu o Judgments ; 
the one Coke 8 pars, in Whitlocks Caſe, and the other, Coke 5 pars, in Mallo- 
ryes Caſe ; here the Rent is reſerved annuatim durante termino prædicto; and Coke 8 pars, 
the limitation of the payment comes afterwards, (S) to the Leſſo2, and to his Aſs #bit/ocks cafe, 
In Malloryes Caſe, there it is rendzing Rent to him, oz to his Sacceſſozs ; c. 
this Rent ſhall not go to the Succeſſozs; but there the reſervation was, durante 
termino prædicto, the firſt. wozds carry the Eſtate, foz the reſervation, and the o⸗ 
ther wozds (or Succeſſors) are void, and ſo the firſt wozds to carry, and to ſettle 
the reſervation, the other wo2ds only foz limitation of the paymerft. foz there are no 
woꝛds of reſervation, but of limitation of payment; and ſo in this Caſe the Plain⸗ 
tiff hath good cauſe of Action, and ſo Judgment ought to be given foz him, 
3. Dodderidge Juſtice, J will not now deliver any binding opinion in this Caſe, 
Conceits are but like unto ſparkles of Fire. J have viewed all the Pooks. 
As to the general Reaſon, 1. To the wozds of demiſe, they are the wozds of 
the Leſloz, and ſo the wozds of Reſervation, are the wo2ds of the Leſſoz, and as 
he doth demiſe this, ſo it ſhall and, and as he doth reſerve the Kent, ſo the ſame 
alſo ſhall be by conſtrugion of Law; but if he leaves this to the conftruoton, 
and to the reſervation of Law, then this to go with the Eſtate, and during this 
Eſtate, the ſame ſhall have continuance, Ik he himſelf do make his reſervation tos 
ſhozt, he ought to be with this contented, becaviſe this is his own Act lo to do, 6 
volenti non fit injuria. | 
In a Reſervation there are theſe thzce things conſiderable; (S.) 
1. The quantity of the Kent reſerved, "i 
2, The perſon who is to have this, to whom it is reſerved; and | 
3. The limitation ofthe time when this Rent is to be paid; and all this reſts in 
the limitation, and appointment of the Leſſo2 himſelf, who doth reſerve this. 
r. Foz the quantity of the Rent, this is to be acco2ding to that which he himſelf 
hath reſerved to be paid, as appears by 11 E. 3. & 50 E. 3. where 201. was reſerved 
fo2 the laſt year, and good. | 11 E.3.& 5 
2. As touching the perſon who is to have this Rent, Ik this be generally left E. z. 
to the conſtruction of Law, then the Law will ſpeak foz him, and will make this 
Kent to be incident unto the reverſion, but if the party ſpeaks foz himſelf and re- 
ſerves this Rent unto himſelk, then this Rent ſhall go no further,noz have any longer 
Un continuance 
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continuance than act62bing to his own feſervation ; and ſhall then have this only 
during his time, |. | 0 

Ik two Joint⸗Tenants do make aLeaſe fo2 pears, rendzing Rent to one of them, 
this is good, and the other ſhall not have it, neither ſhall it go wich the reverſion, 
Two Jopnt-Tenants in fe, oz fo2 life, the one of them makes a Leaſe foz pears,rens 
dzing Rent, the other ſhall not have this Rent, becanle not p2ivy ro the Leaſe, Jn 
this Caſe here now in queſtion, Ik Judgment ſhall be given againſt che Rent, that 
the ſame is not to have continuance 3 ſuch a Judgment here given, will not any 
ways hurt the Judgments given in Malloryes, noz in Whitlocks Cale, In Mal- 
lorycs Cale, there is no electien, the wow (or) there taken foz (and) there it aps 
pears that the Kent was to have continuance,which could not lo be, it (or) had not bern 
taken fo2 (and) but the conſtruſtion there, was not made upon any woꝛds of reſer- 
vation. A Leaſe foz years made, rendzing 20 8. Rent annuatim durante termino 
prædicto, this ſhall go to the Heir, there being no reſtraint ; foz there it is all one, as 
if the Rent had been generally reſerved; but if he had laid, rendzing Ren: to himſelf, 
durante termino prædicto, the Rent there by any conſtruction ſhall not be extended 
to have any larger continuance, but only to the Lefſoz Himſelf, who hath ſo reſerved 
this Rent. | 

In this Caſe now in- queſtion, if it had been demanded of him, who was to have 
this Rent e he would have anſwered that this ſhould be to him, and co his Aſſigns 
and not to his Heir, but he himſelf to have this, it he ſhould live ſo long; if not, then 
his Aſſignee to have this, if alllgned over by him, during the term 3 & poſito, that he 
aſſigns this over to one, who aſſigns it to another, the Aſlignee of the Aſſignee 
ſhall have this Rent, but not the Meir, where no aſſignment was made, and lo upon 
the whole matter, the Kent here doth not continue, and Judgment ought to be given 
againſt the Plaintiff, - a 

4. Crew Chief Juſtice. There are conceipts tranſcendent, being rational, any 
which are grounded upon the reaſons of Law, and ſuch are not to be rejected, but 
very much to be felpeced, 

As to the reſervation here, this being annually durante termino prædicto, this is 
the contra made by the Leſſoz, to him, and to his Aſſignees, theſe are the wozds 3 
lo that by the intention-ofthe parties, the Leſſee is to pay his Rent to the Leſſoz, i he 
ſhall live;and to his Aſſignee, if he dies. As to Malloryes Caſe, being in Caſe of a 
reſervation, during the term, the Law gives a favourable conſtruction foz the con- 
tinuance of the Rent, and ſuch conſtruction is to be made in this, and in che like 
Caſes as ſhall be accozding to the meaning and intention of the parties, here in this 
p2incipal Caſe, the Aſſignee of the Aſſignee bzings this Action. If a Leaſe be made 
rendzing Rent annually during the term, to the Leſloz,this ſhall not go unto his Heir, 
fo2 it fall be intended to be to him, if he ſhall live ſo long, but if he dies, during the 
term, becauſe by his exp2eſs reſervation, he hath fixed the payment upon the Leſloz 
only, this ſhall go only unto him. But here in this pꝛincipal Caſe, the reſervation is, 
rendzing Kent annually, durante termo prædicto, to the Leſſoz, and to his Aſſignees 3 
ſo that by this he explains himſelf, who ſhould have this Rent (S) he, and his Al⸗ 


Butchers Caſe, ſigntes, and this differs from Butchers Caſe, cited Hillar. 33 Eliz. C. B. Rot. 1116, foz 


Hill. 33 Eliz, 


C. B. Rot. 1116. 


there the Heir bꝛonght the Action of Debt, and he was excluded by the woꝛds of the 


Judgment for Telervation, And ſo upon the whole matter, Judgment ought to be given foz the 


the Plaintiff, 


Plaintiff, 

Afterwards Bridgeman Serjeant moved the Court in this Caſe, to have Judg⸗ 
ment foz the Plaintiff, 

Crew Chief Juſtice, Jones & Whitlock Juſtices, Dodderidge abſent, were all clear 
of opinion fo2 the Plaintiff, and accoꝛdingly the Rule of the Court was, that if caule 
(by a time p2efired) was not ſhewed to the contrary, Judgment to be then entred fo 
the Plaintiff, and no cauſe being ſhewed, Judgment was given foz the Plaintiff, and 


execution taken out. L 
Cafe 


RCs "a0" 


Part III. Termin. Hillar. 1 Car. B. R. : 


Calfe Plaintiff againſt Bingley, & Davies, tlie 
Mainpernors of Hall. 


Entred Termin. Hillar. 22 Jac. R R. Rot. 951; 


Na Scire facias againſt the Bail, the Caſe appeared to be this. A Judgment % tick} 

was = againſt Richard Hall, the Pzincipal in B. R. upon this Judgment a Stat. of 27 E. 
TWrit of Erroz bꝛought in the Exchequer Chamber, accozding to the Statute of cap. 8: 

27 Eliz. c. 8. and hanging this Whit of Erroz, by the pzocurement of the Bail of Jones 138. 
Hall, Hall the p2incipal appeared, and rendzed himſelf in diſcharge of his Bail. _ _ 
hanging this Wzit of Erroz, a Scire facias was bzought -againit the Bail; who we oe 
pleaded in diſcharge of this, that atter the zit of Crroz bzonght, and hanging Noy 82. 
this, the P2incipal reddidit ſe in exoneratione balliorum, and alſo that befoze 
the Scire facias bought, and befoze the Mzit was decermined, and hanging this, 
the Pꝛincipal dyed; unto this Plea of the Defendants, the Plaintiff vemurred in 
Law, 

The Nueſtion was, whether this be a good Plea, in diſcharge of the Bail, 
and , ++ after all this, the Plaintiff may reſozt again unto the Bail by a 
Scire facias. 

It was urged foz the Plaintiff, that this Plea' was not good, being double; 
the ſame having two matters iſſuable in it, as 1. the render of the body of the Pꝛin⸗ 
cipal, and the ſecond, the death of che Pzincipal, befoze che Mzit of Erroz ve- 

Jones Juſtice, In a Writ of Crroz, the tenoz of the Recozd is ſent awap, but 
the Reco2d it ſelf remains here, vide the Statute of 27 Eliz: which gives the Wzit 
of Erroꝛ in the Cchequer-Chamber; upon a Judgment given here; by the Mit of 
Erroz, the virtue and efficacy of the Recozd is ſuſpended, and in Judgment of taw 
is no Reco2d > until the Jndgment be reverſed; oz affirmed, as appears 6 Eliz. 
Dyer fol. 227,228. | | an ; 

Curia, Whitlock & Jones Juſtices being only p2eſeut, and clear of opinion, 
that the Bail is by this diſcharged, and that he cannot after all this, reſozt unto 
the Bail. As to the render of che pzincipal, hanging the zit lof Erroz, red- 
didit ſe priſonæ, this he may well do, and this is to be entred of Recozd, and there 
ought alſo to be a committitur by the Court, and this is triable by the Recozd, but 
he cannot be in execution, as long as the Judgment remains undetermined, by 
the Mzit of Erroz 3 during this time, the party cannot pꝛap him in Execution, 
neither can the Court grant him to be in execution, becauſe that all the pzocedings 
are ſuſpended, hanging the W2it of Erroz, but he remains in Cuſtodia Mariſcalli, 
to be taken in execution, after the Mzit of Erroz determined, if Judgment be af- 
firmed : and ik the party will not then p2zay him to be in execution, the Court 
will then diſcharge him. q 


6 Eliz. Dyer, 
f. 227, 228. 


Nota, that all the Clerks and Attourneys, koz the courſe ot the Court ſaid; and 
infozmed, that hanging the Mzit of Erro, the Principal map render his hody in 
execution in diſcharge of the Bail, becauſe the Recozd of the Batt is a diſtinct: Re⸗ 
c02d ok it ſelf, and that a Scire facias might be bzought againſt the Bail, pendant 
the WMzit of Erroz, quod non eſt lex, the opinion of the Judges fo) point in Law 
being againf them, | | 


U u 2 Whitlock 


td. 
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Term. Trin. 


2 Car. R. B. R. 


this matter 


moved again. 


Hobbs Caſe. 


33 


Whitlock Juſtice. The point here is, whether hanging this Mzit of Crroz, the 
Principal may render himſelf priſonz, in diſcharge of his Fail, oz not, whether he - 
may waipe the benefit which the Law hath given unto him by the Mzit of Erroz. 

It hath ben objected, that the Pzincipal may render himſelf in execution, in 
— — of his Fail. As to this he cannst be in execution, pendant the Mzit 
of Erro2. 

Jones Juſtice agreed with him herein, Foz that the Mit of Erroz, is a 
ſuſpenſian of the Judgment, and che party cannot be in execution lo long as the 
Judgment by the Mzit of Erroz remains undecided; the ſame being by this 
ſuſpended ; _ if the party do not pzay him in execution, the Court will then 


di him. 

Whitlock Juttice agreed herein, the ſole point here conſiderable is, how, foz 
there may be a render by the Pꝛincipal of himſeif,afcer the Mzit of Crroz bzought, 
and hanging the fame. 

- | Jones Juſtice, "When J was in the C. B. this was then there in queſtion, whe- 
ther by a Scire Facias the party might reſozt to the Bail, after a Wzic of Crroz 
bzought, and there this point was then left as a queſtion not reſolved. But J am 
of opinion, t hat he cannot in ſuch a manner reſozt unto the Fail, by a Scire Facias, 
after the W2it of Erroz bzought, foz by this Wzit of Erroz, upon the Judgment 

— given, there is a fay of execution, until the Judgment be affirmed oz dil⸗ 
affirmed, 

Whey J was in Ireland, a Judgment was there given beloze me, and a Mzit 
of Qtro2 b2oughc here upon this Judgment, and the tenoz of che Recozd ſenc hi- 
ther, and afterwards the Judgment was affirmed, J then did doubt whether A 
might: p20ceed there: to give Judgment, becauſe the teno2 of rhe Kecozd was here 
in B. R. J put this queſtion here to the Judges, ta have their Reſolution herein, 
they din all here reſolve; aud ſent me their reſolutions in this, that J might well 
there pzoce&d to give Judgment, which was ſo done accozdingly, 

In this p2incipal Cale, Curia, (&) Jones & Whitlock being only pꝛeſent, after 
che Mlzit of Erroz bzought, and hanging this, the pzincipal rendzing of hinſelf, 
caunorc be payed in execution, neither can che Court grant him to be in execution, 
becauſe that all che pzoc@dings in this matter, are now ſuſpended by the WMzit of 
Crroz bzought, aud hanging the ſame. And ſo without any further debate at this 
time (the Court not being full ) the ſame was adjourned to a further time, to be 
moved again in full Court. 

- Afterwards, (8) Termin. Trinit. 2 Car. Regis B.R. this matter was moved again, 
and much debated, 

Jones Juſtice. . The Bail map bzing in che p2incipal,. at aup time beſoze the 
Judgment affirmed, but he ſhall not be payed to be in execution, until the Judg- 
mo oz vilaffirmed 3 but he ſhall remain in Pziſon in cuſtody, until 

is be done. 0 . 

Crew Chief Juſtioe. Hanging the Mrit of Erroz, the Bail may bzing in the 
body of the Pzincipal, at any time, when he will, but he ſpall not be pꝛaped in 
execution; befoze Judgment be affirmed oz diſaffirmed. 

Jones Jaſtjce.. It was held in Hobs Cale, that though a Capias be again& the Beil 
pet he may bzing in the body of the P2incipal, at any time, befoze the Judgment 
be affirmed, The Hail is not chargeable befoze a Scire Facias bzought againit him. 
There ought e@be' 1. A Capias againf the Bail, befoze he is co charge him, and 
if the Pzincipalvies befoze the Sdre Facias, the Bail by this is diſcharged, and this 
by: the Act of God. 0 
The Court wag clear at opinion in this, that the Bail was uot to be charged, 
but bp a Scire Facias fir had agaiuſt him, aud if befoze the Scire Facias, the Pꝛin⸗ 


The 


cipal dies, the Bail ſhall be diſcharged, as here in this pzincipal Caſe, 
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The Court was alſo clear of 8pinion, chat the Bail may baing in the Fopp of 
the Pꝛincipal at any time. But to charge the Fail, there oughs to be ſhewed, T hat 
the Capias was returned, aud filed againſt the Bail. = | 

The Court was clear of opinion in this Caſe againT che Pfaintiff, chat he can- 
not have a Scire Facias agginf} the Fail, after 8 Wis of Gxre2 hongbt, and bang- 
ing the ſame 3 and cherefoze the Rule of the Coure was, that if the Plajuciff che wed 
not better cauſe the next Term, then to be encred agginT him. | tank 

Afterwards, (S.) Term. Mich. 2 Car. R. B. R. this Caſe was moved again, and Termin. Mich; 
—— — the Bar, and after by all the Judges, and at laſt adjudged againſt the Car. B. R. & c. 

intiff, 
Crew Chief Juſtice, It remains doubtful, whether by the rendzing of himſelf, he 
ſhall be in execution, oz not, reddidit fe in exoneratione manucaptorum ſuorum, the 
Pꝛincipal here dyed, breve de errore tunc pendente indiſcuſſo, he dped befoze the Re- 
turn of the firft Scire Facias, there being no Capias at all, 

Dodderidge Juſtice; If you will have execution, you ought then to few all 
things to enable pou to have execution, to ſhew whether there was any Capias, oz 
not, here there was none, 

Crew. The condition is double, to render himſelf, oz co pap, &c. No Capigs 
here, but a Scixe Facias againſt the Pail, betoze the return of it, the Pzincipal xen 
ders himſelf, and hanging the WMzit of Exro2 dies, the Bail by this diſchargea. 

Jones Juſtice. The Bar hexe is got pouble, here the P2incipal may render him⸗ 
ſelf, befoze Judgment, and this is good, hut pet not to be in execution, until after 
Judgment, aud 4 p2ayer to have him co be in execution, but in the interim, the 
Marſhal may have him in his CuFody, but he cauyot be in execution, hanging the 
W1it of Erroz undetermined. B ht? 
; 000008 Plea here of che Defendancs, the {ame is good, aud not donble, as it 

8 ed. | 

As touching the Pꝛincipals renpzing of Himſelf, and the time when he may ſo Styles & 874. 
do. Jn thele Caſes, the ſame came co be queſtioned between Styles and Scager in the g. Caſe, C.B. 
C. B. when J was there, & 43 Eliz. B. R. between Hobbs & Donc ſter, there 
queſtioned, whether upon a Judgment given, the Pzinciyal, to render himſelf pꝛe⸗ 


lently, oz not until a Capias. | 8 

There Resolved, That he is ust to render his body il 4 Capizs bzought, and 
returyed agaiuſt him, and that if che Pꝛincipal dies betoze chis be done, the Tail 
is diſcharged, and this ſo agreed there by all, 

Aud ſo was the Caſe alſo in the C. B. where agree, that if the Pꝛincipal dyed 
befoze any Capias had, and returned, there xeſolved, the Fail by this is diſcharged, 
ſo that nene can fall upsn the Bail, until a Capias , and if the Pzincipal dies 
befpze the Eail is diſcharged - and if there was aup Capias, this-ought to come on 
the Plaintiffs part, to ſhew this to be ſo, and chat the death of the Pzincipal was 
after the return of the Capias, and this to be ſhewed by him, by way of Replication, 
but this he hath nat done. 1421308 mT: E 

Dodderidge Juſtice, The Plea here is not 8 85 but he pzoc#ds, and ſhe dus the 
death of the Pziveipal, befoze che return of the Scire Facias. | 

Crew. The ag of God here hath diſcharged che Fail. | 

Dodderidge. N Capias is firſt to be awarded, and no Scice Facias to be againſt 
the Kail, betoze a Capias had, and returued the Paincipal. A Capias is firſt 
to be taken agaiuſt the Pzincipa], and upon a Return made of Non eſt inventus, then 
a Scire Facias, to be agsinſt the Fail, but nat betoze, fog vou cannot charge the 
Bail, befoze a Capias had againſt the Pzincipal, and the Bail may bing in the body 
of che Pzincipal, pat no ſuch matter here appears, which Gould have been ſhewed by 
the Plaintiff, to hape enabled him, to have had execution againſt the Eail, No 
Capias being at all here ſhewed to be had. Alſo if you have here a Judgment, any 
upon 
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upon this pou will have Fieri Facias, oz an Elegit, by this you have made your 
election, and pou ſhall never now charge the Bail. 
Whitlock Juſtice. The Bail here are to be diſcharged. 
The wole Court in this Cale agreed clearly againſt the Plaintiff, and that firft 
there ought to be a Capias againſt the Pꝛincipal, and upon a Non eſt inventus re- . 
Ons turned, then a Scire facias to be againſt the Bail, but not befoze, and ſo upon the 
— per billam. Whole matter, the 'Rule of the Court was, quod querens Nil capiat per Billam. 


Harriſon Plaintiff againſt Rock, Defendant. 


Entred Termin. Trinit. 1 Carol: Regis B. R. 


4 —— 


n, Ian Action upon the Cale foz ſtopping ok a way, ad dampnum 40 l. which way 
the Caſe for 1 the Plaintiff claimed by Pzeſcription : A ſpecial Jflue jopned upon the place 
ſtopping a where the diſturbance was laid to be, a Uerdic was given foz the Plaintiff, 
way. It was moved foz the Defendant in arreſt of Judgment, that the Declaration 
_— 710. was not good, and divers exceptions taken. | 
* Firſt Exception, becauſe ic is ſhewed that one Wilſon was ſeiſed of the Boule in 
Sturbridge, and that he, and all thoſe who, &c. time out of mind have uſed to have 
a wap, without chewing that this was Antiquum Meſſuagium. 
Decond Exception, becauſe it is not ſhewed in certain, where this way is, noz 
how this way goeth. | 
Third Exception, becauſe it is not laid in what Town this way is. 
Fourth Exception, becauſe it is not ſhewed what manner of way this was, whe- 
ther appendant, oꝛ &c. 15 
This Caſe was argued at large, and in part reſolved the laſt Term, but be- 
cauſe it was then upon the firſt Argument, &c. | 
Dodderidge Juſtice fomewhat differing in opinion from the reſt of the Judges, fo; 
this cauſe no Judgment was then- given, but the cauſe was adjourned until this 
Term, to be opened and argued again. | 
Bridgman Serjeant and Wild, moved fog Rock in arreſt of Judgment, Littleton & 
Trotman foz the Plaintiff to haye Judgment. | 
Whitlock & Jones Juſtices maintain their fozmer opinion the laſt Term, that the 
Declaration is good and ſufficient, notwithftanding the Exceptions taken to it, 
and that Judgment ought to be given fo the Plaintiff, 
Dodderidge Juſtice, The Declaration here might have been better, but as the 
ſame now iz, it is good and ſufficient, and the matter now reſts upon the Uerdict, 
As to the firſt Exception taken, becauſe he doth not ſay that it was Antiquum 
Meſſuagium, as it is in 6 E. 6; Dyer fol. 70. in Iſhams Caſe, where he ought to ſay, 
that it was Antiquum parcum, 82 not good, as it is there reſolved; there it is 
ſaid, if the Park be ancient, then it follows an ancient Parker there to be. 
Ik one p2eſcribes, that Land is deviſable in a Bozough, he ought to ſap that it 
7 E. 4 fol.6.&c. was an ancient Bozough, by 7 E. 4. fol. 6. 15 E. 4. fol. 14. 7 H.6. fol. 32. touching the 
return of the Sheriff, in a Nativo habendo, to ſay, Quod Civitas London eit an- 


tiquiſſima Civitas, 22 H. 6. Fitz. Preſcription, pl. 57. 21 E. 4. fol. 54. & Coke 4 pars, 
in Lutterel Caſe: Ik one pꝛeſcribes foz Eſtovers, he ought to alledge, that it was 
an ancient Boule, and that time out of mind uſed to have them. 


Kut 
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But as this pzincipal Caſe here is, he needs not to alledge that the 'Beſſuage 
fuit antiquum Meſſuagium: Chere is a way which may be appendant and incident: 
If the wap be claimed, as belonging to the ſaid Boule, there it is appendant, and 
he ought to plead, that the Youſe eſt antiquum Meſſuagium, oz not good; but the 
ſame is not ſo here, being only that he hath had a way, ſo that this way is not 
claimed as incident to the Youſe, but the Youſe is only terminus a quo, and ſo upon 
this difference, all the Books may be well reconciled, and ſo are all the Pzeſidents. 

Eut where this wap is claimed as belonging to the Youſe, there the ſame is in⸗ 
cident and appendant unto it, and there he ought always to ſap that the Youſe was 
antiquum Meſſuagium; but here he claims the way only from the Youle to the Cloſe 
and Meadow, ſo that the Peſluage is here named only, ut terminus a quo, and 
as belonging, 02 as incident to it, and upon this difference, upon view of the E 
and upon the pleading of this Caſe, J am of opinion, that in this Caſe as it is 
here pleaded, the Plaintiff 6iighe not co plead that this Youſe- was antiquum Mei- 
ſuagium, becauſe that che wap, by che pleading, is not laid to be belonging, noz 
pet incident to the Boule. 

As to the ſecond matter, he ſheweth this particular way how it leadeth, but 
gives rio name unto it, as by 39 H. 6. fo. 6. he ought to have named the way in 

leading of it; But here, we are in caſe of a pzivate wap: The Declaration, as 
to this, might have been better, but as it is, it is good and ſufficient ; foz here he 
makes no ufe, no2 yet lays any pꝛeſcription in the by-wap,buc he doth uſe this, and 
names this only to bzing him to his pzivate way, the which is ſaid to lead to ſuch a 
Bridge; a pꝛivate way is an eaſe to the patry who hath ic, and a charge and bur- 
then to the other, and therefoze when he comes to his p2ivace way, in pleading 
he onght to make and lay this certain; here it is laid to be prope ſach a croft, this 
is not good; but here the Jury have found this way foz the Plaintiff and ſo this 
verdic hath aided all other imperfections, and ſo upon the whole matter, the De⸗ 
9 05 2 made good by the verdict, and ſo Judgment oaght co be given foz 
the Plaintiff, 

Crew Chief Juſtice agreed herein, that the Declaration is good, and that the ver⸗ 
dict here hath aided and made good all the imperfections in the Declaration, if any 
be; there will be a difference between a Cuſtom of a place, and a pzeſcription, In 
caſe of Cuſtom yon ought to ſap in pleading, antiqua Civitas & antiquum Meſſuagium, 
but in caſe of a pzeſcription, which is perſonal, otherwiſe it is; che difference bes 
foze put is very pꝛobable, where the way is laid co be belonging to a Peſſtage,and 
where not; but the Pefluage is named onlp, ut rerminus a quo, the way to be; 
here the inference is vey fo2cible, and of great relation, foz he» cannot have a way 
time out of mind, from the ſaid Meſſuage, if the Meſſuage was not antiquum Met- 
ſuagium, as by 6 E. 6. Dyer fol. 70. 

As to the Pzeſidents, I have viewed ſome of them in the Book of Entries, in 
tit. Treſpas, and there he is not to ſay, antiquum Meſſuagium: This Declaration 
here is good and certain, but it might have been better; but the verdig here hath 
made all good. 

The whole Court agreed, that the Declaration here is good, and ſufficiently 
certain, notwichſtanding the Exceptions taken againſt ic, all which the Court over- 
ruled, chat the Plaintiff had juſt cauſe of Action, to have ſatisfaction foz the wzong 


done him, and having a verdic, he ought to have his Judgment, and accozdingly by 
the Plaintiff. 


the rule of che Court, Judgment was given, and ſo entred foz the Plaintiff, 


Mountford 
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Mount ford Plaintiff, againſt Sidley Defendant. 


Entred Termin. Hillar. 2 2 Jac. B. R. 
Rot. 312. 


Treſpaſs, N an Action ok Treſpas, foz the taking of chz# Loads of Oats, the Defen- 
dant in Bar avows the taking, foz damage fealant, being upon his Land, he 
having a Leaſe of this Land made unto him, by one Beckington, the place called 
Herles Cloſe, within the Pariſh of Tawen. The Plaintiff replies, and agres the 
Leaſe to be ſo made to the Defendant, but ſaith, that he was Parſon of the Pariſh 
of Tawen, and that the Pats were there ſet fozth fo2 him, foz Tithes, and thee 
he took them. 

The Defendant Rejoyns, and takes by Pꝛoteſtation, that they were not ſec 
foth fo Tithes, and fo2 Plea ſaith that Sidley did not demiſe to Hawks foz one 
year (who as the Plaintiff ſuppoſes) did ſow the Land, and ſet fozch the Oats 
foz Tithes, and doth travers the Leaſe made by Sidley to Hawks fog one pear 3 upon 
this Travers the Plaintiff demurs in Law. 

. Whitlock Juſtice. That the Travers here is not good, and upon conſideration had 

iy of the whole matter, Judgment ought to be given foz the Plaintiff; the Defen- 

= dant here hath admitted, that the Plaintiff was Parſon, and hath alſo admitted, 

A that the Cozn was ſet out fo2 Tithes, and the Defendant took them. The Caſe is 
no other than this, That Cozn is ſet fozth foz Tithes, and the owner of the 
Land takes this as foz damage feſant without making this to appear in pleading, 
(as he ought to have ſhewed) that the Parſon had ſuffered the Cozn to remain over- 
long upon his Land to his damage, The Parſon might have an Action of ZTreſpas 
foz the taking away, if once they were ſet out foz Tithes, and after taken away, 
The Defendant here diſclaims in any title, oz p2operty unto the Cozn, he claims 
nothing in it, but he admits the Plaintiff co have the ſole pzopertyz where he 
diſtrains fo2 damage felant, he ought here ſpecially to ſhew that the ſame remained 
there ſo long, ſo that by this, there was a damage to him, and lawful it is in ſnch 
a Caſe to diſtrain Cozn in ſhocks, but not ſo foz Rent, and ſo the difference is taken. 

10 H. 7. 21 H.). 10 H.7. 21 H.7. and 22 E. 4. fol. 50. As to the Travers here taken, this is not a ma- 

22 E. 4. f. 30. terial Travers, and ſo foz this cauſe not good, the ſame being (abſque hoc) that Sid- 

" ley had demiſed unto Hawks foz one year, this is no way at all material. If he had 

ſaid, abſque hoz, quod poſſeiſionatus fuit, and ſowed. Me nteds not to take notice of 
his title, in an Action upon the Statue of 2 Ed.6. fo; not ſetting out of Tithes ; 
he is not to lay, and ſec fo2th a title in the Defendant, but only, that he was poſ- 
ſeſſed, without ſhewing any title, and this is ſufficient ; here the Defendant by his 
Travers, admits the Plaintiff to be Parſon, ſo the Travers is not good, and Judgs 
ment ought to be given fo2 the Plaintiff, 

2, Jones Juſtice, Jt doth not appear here, whether the Plaintiff hath bzought 
his Action, as Parſon, oz otherwiſe, and therefoze the Defendant map well plead 
in Ear, the Parſon ought to make his title; the Parſon, where Tithes are ſet out, 
hath a liberty foꝛ a time convenient co come and carry them away, and this conve- 
niency of time, is tryable by a Jury: and this is a Licence which the Law gives 
unto him, and ik he erceeds this, he ſhall be ſubject to an Action ; and then by the 
Judgment of Law, he ſhall be taken ſoz a Treſpaſſoz, ab initio, otherwiſe it ſhall 


be of a Licence in fait, given by the Parſon himſelf ; if he exceds this, no Action of 
Treſpaſs 


Rr TT 
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— lyeth foz this, but an Action upon the Caſe, and this difference is 
taken, 

Coke 8 pars fol. 146. in the fix Carpenters Caſe, If an Action is bzonght fo 
taking away of Tithes, the Defendant caught to plead ſpecially, (S.) either chat 
they were not let out foz Ticthes, oz elſe being ſet out, they were ſuffered to res 
main there over-long, here the Parſon makes his Title in his Replication, As 
to the Travers by the Defendant, of the demiſe to him, who ſet out the Tithes, 
this is a bad and an impertinent Travers. Jt one, who hath ſome colour of Title, 
ſowes the Land, and ſecs out the Tithes, though this be by a Diſleiſoz, this is good 
fo2 the Parſon otherwiſe ir is, where one without any colour ſets out Tythes, 
this is no letting out in Law ; here the Travers being of a particular inducemenc 
to the Title, is not good, and fo the Travers here is bad, and Judgment ought to 
be given foz the Plaintitt. 

Dodderidpe ſuſtice. The Travers here is bad, both fo the matter and the man- 
ner of it. As touching a Travers, this thing is to be traverſed, which goes to the 
point of the action, any dther Travers is not good, becauſe not matcrial, co the Ti- 
tle of the Plaintiff here, be the demiſe to Hawks, foz one pear, oz foz half a year, 
it is not material; and foꝛ this cauſe the Travers is not good: the Defendanc here 
might have ſaid that he was not Parſon, oz that it was not within the Pariſh, Oz 3. 
that it was not ſevered from the nine parts; Ik any of theſe ſo be, the ſame would 
have well ſerved his turn, and a material Travets might have been upon any of 
theſe. Put here he hath traverſed a thing merly immaterial. As to the man- 
ner of the Travers, the ſame is here alſo void, foz che manner ol it, foz he hath 
here traverſed a Conveyance only, and no other thing elſe, and this is not good. 
He doth here travers only the Conveyance to the Title, which enables him to 
have the Tithes. and cherefoze this Travers is not good. Alſo, this Travers is not 
good, becauſe he hath here taken a captious Travers, the ſame being abſque hoc, t hat 
he demiſed to Hawks foz one year, ſo that upon the whole matter, the Travers here 
is bad every way, both foz the matter and the manner of it; and therefoze Judg- 
ment ought to be given foz the Plaintiff, 

4. Crew Chief Juſtice, The Defendant hath here allowed a good Title in the 
Plaintiff unto the Dats. If it appears by the Declaration, that he was Parſon, 
then by the Ear, he ought of neccſlity to have ſhewed the canle of his taking foz 
damage feaſant, but here, as this Caſe is, he neds not to do it, becauſe the Plain- 
tiff doth not bzing this Action, as Parſon, Put in his Replication, makes his 
Title, as Parſon, The Travers here of the Defendant is not god. If the Cozn 
had continued there over-long, his remedp had been, by his Action upon the Caſe, 
but here no Title appears but only foz the Plaintiff, lo the Travers is bad, and 
Judgment ought to be given koz the Plaintiff. 


And ſo acco2dingly, by the Rule of the Court, Judgment was given, and ſo Judgment for 


entred foz the Plainciff, 


Termino 


the 


Plaintiff 
per Carian- 


Termino Paſche, 


* 8 


2 Car. Banco Regis. 
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Shury Plaintiff againſt Piggot Defendant. 


Entred Termin. Hillar. 1 Car. B. R. 
Rot. 1 24. 


Kan Action upon the Caſe, foz ſtopping ok a Water-Courſe, which hay An Action 
uſed to have its current from Auch a place, thzough- ſuch a place, and ſo yu - ——_ 
to come into the Plaintiffs yard, and there to fill- and ſupply a Pond + raed 4s 
with water, foz the neceſſary watering of. his Cattel, that che Defendant hath Lach. 153. 

erected a ſtone⸗wall, and ſo hath topped this, that the Plaintiff wanted his wa- Noy 8, 
ter, and was by this dampnified. Ben. 18. 
The Defendant pleaded in bar, a unity of poſſeſſion in the Land of the 
-— = place to which, and of the Land thzough which, and of other Land, 

ot which, &c. 

The only queſtion moved, and inſiſked upon was, Whether this unity of poſlel- 
ſion. will extinguiſh this Water-Courſe oz not. . 

This Caſe was argued: at the Bar, and much debated, and foz further argu⸗ 
ment, the ſame was adjourned to another time. 

Afterwards, (S.) Termin. Mich. 2 Car. R. B. R. this Caſe was moved again, Term. Mich. 
and urged, that by this unity of poſſeſſion, the Water-Courſe is not extinguiſhed 3 2 Car-R. B. R. 
and foz this purpoſe, Coke 4 pars Terringhams Caſe, 14 H. 4. fol. 7. protite ap- = _ _ 
prender extind by unity. 21 E. 3.fol. 2. a way extind by unity. 35 H. 6. fol. 55,56. bo by, pars. 
a Warren not extinc by unity, he may hawk in his own Land. 16 Eliz. Dyer Tirringhans 
fol. 326. 13 Eliz. Dyer fol. 295. 11 H. 7. fol. 25. the Caſe of the Gutter not exting Caſe. 
by unity, as it was urged, Termin. Hillar, 36 Eliz. B. R. Rot. 1332. a Caſe bes 4 H. 4. . . Kc 
tween Herneden and Crowch, was urged, that ſervice of incloſure exting by 
unity, and 39 Eliz. Harringtons Caſe urged, in which it was adjudged, that 
ſervice of encloſure ſhall be extinct by unity of poſſeſſion, and not to be afterwards 
revived, 

Hillar. 4 Jac. B R. Jourden againſt Atwood, the Caſe of a Way adjudged, to be rden & At. 
extina by unity, as it was urged, and not to be revived. 24 K. 3. fol. 25. Common wo94s Caſe. 
extin by unity, 24 E. 3. fol. 25. 

11 H. 4. fol. 5. A way extind by unitp. 


Dodderidge 


Termin, Paſch. 1 (ar. BR. Par II 


3 Jac. 


Term. Mich. 


2 Car. R. B. R. 
this Caſe ar- 
gued by the 


Judges. 


11 H. 7. fol. 2 5. 


Coke 4 pars. 


Dodderidge Juſtice, If J have a Pill, and a Water-Courle unto it, he ſells the 
Land, he ſhall not ſtop the Water, being matter of neceſſicy, and not like unto 
the Caſe of the why; churefoze nor to be extinct by unity, becauſe of neceſſity, 


and the ſgniyhach a coutiauat running. | 2 

The, Reaſon of the Eaſe of encloſure urged is, beeayſe the pzeſcription there 
7 inferrupted, and therefoze all gone, and exting, and ſo it was adjudged, 
3 Jac. OY 

The whole Court at this time ſeem'd £6 he clear ok opinion, that the Water- 
courſe here, was not extind, dy che unity of pbſſeſſton, there being a great difference 
between this Caſe, and the Cale of the way, 

Whitlock Juſtice, The Courſe of a Spꝛing, is a natural Courſe, and current, 
and to ſtop this, may be a Nuſans to the Common⸗ Wealth, and a pzivate 
wong. 

Afterwards this Caſe was argued at large by all the four Judges, Term. Mich, 
2 Car. R. B. R. who all agreed in opinion, that Judgment ought to be given foz 
the Plaintiff, and that the Water-Courſe in this Cale, is not extina, by the unity 
of poſſeſſion, 

1, Whitlock Juſtice. There is a difference between a Map, a Common, and a 
Water-Courſe, Bracton lib. 4. f. 221, 222, calls them ſervitutes prædiales, theſe 
which begin by pꝛivate right, by pꝛeſciption, by aſſent, as a way common, being 
a particular benefit, to take part of the pꝛofits of the Land; this is ertind by unity, 
becauſe the greater. benefit ſhall d2own the leſs ; a Water-courſe doth not begin 
by peſcription, noz pet by aſſent, but the ſame doth begin ex jure nature, having 
taken this courſe naturaliy, and cannot, be averted, 

2. Jones Juſtice, This Wate-Courle is not ertin&> by the unity of poſſeſſion, 
the ſame being a thing which ariſeth out of the Land, and no intereſt at all, by 
this claimed in the Land, but quod currere ſolebat this way, and ſo to have con- 
tinuance of this. 

3. Dodderidge Juſtice agreed herein, That this Mater⸗Courſe is not extind 
by the unity of poſſeſſion. 

1. Becauſe the nature of this is to be current. 

2. Becaule it is alſo a thing vf neceſſity, foz the watring of Cattel, and a thing 
which of neceſſity is to have continuance, the ſame not to be extinc by a unity 
of poſſeſſion, as common appendant to arable Land, foz Cattel of the Plow, and 
becauſe appendant unto ancient arable Land, (S.) Hyde & Gaigne, to be only foz 
Cattel (S.) Chivals & Beofes, foz to plow the Land, and foz Kine, and Shep, 
foz to compeſter the Land, 

As to the Caſe of Ways, if they are pzivate Ways, they are extinct by unity 
of poſſeſſion, but not ſo, if they be Maps of neceſſity; as to the Church, oz to 
the Parket, and lo was Pophams Opinion in his time, upon this difference, 
where a Map ſhall be extind, and where not, by a unity of poſſeſſion, 

The Caſe of the Water-Courſe is upon the like Reaſon. 

11 H. 7. fol. 25. A notable.caſe there of the Gutter, the reaſon there given, be- 
cauſe matter of neceſſity, where one had 1 Gutter running within the Tenement 
of another; doth purchaſe the Tenement, the Gutter remains, not extinc 3 this 
being as neceſſary as it was befoze, | 

2. Another Reaſon may be d2zawn from the nature of Water, the which will 
naturally deſcend, and will make a Way, fo2 its paſſage, if topped 3 it is not 
poſſible to have ſuch to be ertina> by a unity of poſſeſſion. 

Coke 4 pars Luttrels Caſe of the Pill, and the Caſs of the Dy⸗houſe, no Pill 


Luitrels Caſe, no Dy⸗houſe can ſubſiſt withour Water, p 


5 
Crew 


Part INI. Termin Paſch. 1 Cr. BR R. 341 


— 


Crew Chief Juſtice agreed herein, that this Water-courſe is not extina by the 
unity of poſleſlion ; this Cale differs from the Cale of way, and common appen- 
dant. | — 
Coke 4 pars fol. 38. in Tirringhams Caſe, 3. Reſolved, that a common appendant Coke 4 pars 
is extinc> by a unity of poſleſſton ; and ſo it is, of every p3ofic, which one hath fol. 38. &c. 
out of land, and ſo is 24 E. 3, fol. 25. — 

The whole Court agreed in the pzincipal Caſe, that the Water-courſe was not 
extinc> by the unity of poſſeſſion ; and accozdingly by the Rule of the Court, 
(the Defendants Plea in Bar being not good) Judgment was given ſoz the Judgment ſor 
Plaintiff, the Plaintiff, 
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Containing the ſeveral 


Heads and Points in Law, 
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Acceptance. 


Hether the acceptance of Rent 
by the Lord, ſhall amount to 
admittance of the Copy-holder. 

214 to 219, 231,232,233 
Actions. 


Whether an Action upon the Caſe lies 
againſt an Executor upon the promiſe of 
the Teſtator for a Marriage Portion. 235, 

236,237,248, 49 

Whether it may be brought by the Exe- 
cutor, againſt the Executor of an Executor, 
for a promiſe made by the Teſtator. 257 

Whether it lies againſt a Miniſter of Ju- 
ſtice for not Attaching the Goods of ano- 
ther, having a Warrant for it. 212 

Where it lies againſt a Sheriff upon an 
Eſcape, and where not. 198,199,200 

Where it lies again a Sheriff upon a 
Non Ftaſans. 200 

Where it lies de Jcandalu Magnatum 

226 

Fora Conſpiracy anda Juſtification there- 

upon. 284,285,286,287 


What things are requiſite to maintain an 
Action upon the Caſe for Words. 75,227 
Where words are actionable, they mult 
be directly ſcandalous, and not by Inference. 


{ 


| Several Actions may be brought for the 
ſame Words, if ſpoken at ſeveral times. 
I 
Action for words ſpoken at ſeveral 3 
and ſo laid, and intire damages given, whe- 
ther good. 283 
Action brought againſt Baron and Femme 
for words ſpoken by the Wife, the Jury 
tind both guilty, whether good. 62 
Whether it lies for ſaying, Thou keepft 


men to rob me; and what conſtruction is 


to be made in cafe of ſcandalous Words. 
167,168 

Whether for ſlandering a mans Title, if 
no certain damage be laid by ſpeaking the 
words. 76 
Whether ſlanderous words ſpoken ot a 
mans Son, without averring he hath no 


more Sons, be actionable. 249,255 
Action for words mult not be ſupported 
by an Inmende. 226,150 


For the loſs of Marriage, it will lie for a 
man as well as a woman. 45 
I was robbed, and thou wert privy to it, 
whether actionable. 249 
Thou art a Sheepſtealer, whether action- 
able. 303 
Thou haſt been indicted of Perjury by 
12 men, and haſt compounded for the 
fame, whether actionable. 304 
Thou haſt forged Writings, for which 


82 


thou ſhouldelt loſe thy Ears whether acti- 
onable. 266,267,268 
Thou 
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Thou haſt forged my Fathers hand, 
whereby thou halt received Rent, whether 
actionable. | 265 


Thou haſt ſiollen,for which thou ſhould | . 


be hanged, whether actionable. 266 
For calling a man perjur'd Knave, and 
perjur d upon Record. 

For calling a man Witch. 74 
Adminiſtrator. 


Where a man recovers Debt as Admi- 
niſtrator, and hath the party in Execution, 
and after finds the W- ill whereby he is made 
Executor, he ſhall not loſe his Execution 
upon the former Judgment. 112,113 


Admittance. 


Whether Dominus pro tempore may grant 
Admittances to Copy-holders. 215 


Admiralty. 


Admiralty cannot proceed for Robberies 
upon the Thames. 28 

The Admiral ſhall not have the Goods 
that the Pyrate hath ſtollen, but only the 
Pyrates proper Goods. 148 

Pyrates Goods ought not to be ſued for 


and the Record in matter of ſubſt ſhall 
not be amended, \ * 


Amendinent of Writs and Records. 
Variance between the Writ of Ni Pri 


161 
In the entring of a Verdict, if thè Clerk 
do miſtake in taſting, up the ſum for Coſts 
and Damages, in the ſame Term it may be 
amended. 114 
If no Return be made by the Sherift of 
the Venire Facias, being Album Breve, 
whether after Tryal and Verdict it may be 
amendable, ... 220 
Where variance between the firſt and ſe- 
cond Declaration may be amended, and 
where not. 227,228 
Where the Diſtring a is awarded againſt 
two, and the Venire Facias but againſt one, 
this ſhall be amended by the Plea-Roll. 
11 

If the Sheriff return a wrong Difringas, 
with the right. Pannel, whereby a Tryal is 
had, whether it be afterwards amendable. 


* 1 
Whether it be good after te WW, by 
the Statute of 32 H. S. c. 30. and that a falſe 
Writ ſhall be as no Writ. ibid. 
A Defendant appears by his Attorney, 
and no Chriſtian Name of the Attorney en- 


in the Court of Admiralty, but at the Com- 
mon Law. | ibid. 

What Suits are to be in the Court of Ad- 
miralty, and what not. 205 


Age. 


In a Writ of Dower brought againſt an 
Infant, or in any other Action where Dower 
is immediately in queſtion, Age ſhall not be 
allowed. 138 

A Fine levied by Baron & Feme, the 
Baron dies, the Feme brings Error againſt 
the Heir of the Conuſee, being an Infant, 
Age ſhall be allowed. 134 


Alimony. 


One committed by the High Commiſli- 
on Court for refuſing to allow Alimony 
for his Wifes maintenance. 109 


tred, whether amendable, 202 

In a Verdict, per Sacramentum proborum 
& legalium Hominum, was left out, whe- 
ther amendable. 208 
| Appeal. 


i of” 


The difference between a Citation and 
an Appeal, 73 

If an Appeal be from a Sentence of Di- 
vorce, whether by this they are not Baron 
and Feme again. 7 

Whether an Appeal does not ſuſpend 
ſentence of ivation. ä 


2 
a 


AA 

Where Oyer is demanded of the Writ of 
Appeal, and of the Return of it; and of the 
Capias and of the Return of it, and of the 
Capias with Proclamations 3 and it is an- 
ſwered, Quod Vicecomes non miſit Breve, 
whether the Plaintiff at the day is to declare 
againlt him. 


243 


Arbitrament 


Arbitrament or 4vadk 


What power is given to, Arbitrators, and 
how many things are incident to an award. 
64,68 


A reaſonable conſtruct ion is to be "= 


of 1 
They are not to be taken ſtrictly, & 
largely in point bf ſubmiſſion, 67 
there be any contradiction in the words 
of an award, fo that one part cannot ſtand 
with the other, the fuſt part ſhall ſtand, * 
the other be rejected. 
A 


of them is good. 68 

Where the ſubmiſſion is of all injuries, 
and the Award is to reltaſe all Debts and 
N whether this doth exceed the ſub- 
miſſion. 312 

An award is to take eſſect from the de- 
lvery of it, not from the date. 313 


Aſſent. 
Aſſent to the firſt part of the Will, is an 
aſſent to the whole Will. 123 
A- 


Leſſee for years aſſigns over his term and 
dies, whether the Aſſignee, or the Executor 
of the firſt Leſſee ſhall be ſued for the Rent. 

211 

Two joynt Leſſees rendring Rent, the 
one over his intereſt to another,whe- 
ther a joynt Action of Debt lies 32 
them both, or ſeveral Actions. 

What t lung. are aſſignable over, par 
what not, and whether contingent benefits 


may be aſſigned over. 254,255 


Abe. 


Where the Iſſue of Tenant in Tail — 
recover by an Aſſiſe. 

In an Aſſiſe for diſſeiſing one of kis C. 
mon in one place, and he claims this 
by preſcription in another place, whether 
the Venire Facias is to be of both * 

0 
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Aſſumpſit to pay ſot ſuch neceffar 


ſobmiilion made of three ſeveral Ba 
ters to Arbitrators, an award made of any 


Aſſumpſit. 


fick man ſhall want, whether the St 
need declare the partiqulars of what neceſſz- 
ries he provided, or only what the total 
comes to. 31 

Aſſummpſit to give a horſe in conſideration 
of a Leafe of Lands for 21 years at 10 l. 
Ro, oo ů 
wit n Ras whether it 
ppc eyed en te | Contra. 35 

Grounded ion paſt 
where good — 187,188 

Where a man buyes a quantity of Corn, 
and to give ſo much for it; as the 
lane hall ſel} the reſidue of it fors whe- 
ther the Plaintiff ought not to give the De- 
ſendant notice fox. how much he fold, che 
reſidue, before he xequeſts payment, 86 

If one aſſume to pay monyz1to another 
within a year, and no certain time limited, 
whether he ought not give notice of the 
time, that he may attend it. 153 

If a man promiſe to pay mon to ano- 
ther at his return from Rome, he ought to 
pay it at a convenient time aſter his Return, 


without requeſt, 159 
Attourney- General. 

Unleſs he move for the King not to 

move before a Serjeant, 32 


Andita Querela. 


Whether a Purchaſor may have an Au- 
dita Querela before he receives hurt, or not. 


197,198 
In an Audita Querels the Plaintiff need 


not on pore, a. that he was Tenant at 
309 
Authority. 


The difference betwixt an Authority and 
an Intereſt, 65,68 
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Bayl. 


VV Here Bail ſhall be diſcharged, and | 


where not. 192 

Upon a Writ of. Error, if the Error aſ- 
ſigned be matter in Law, Bail is taken: if 
matter in Fact, no Bail is taken till it be 
tryed. | | 62 
'Man-ſlaughter not Baileable, if confeſſed 
by the party - 113 
A Bail bringing in the principal, upon a 
ſecond Scire — — — 182 
A Principal rendring himſelf, ing a 
Wirit of Error, — the Bail is thereby 
diſcharged. 191,192,331 
A Principal giving in Bail, upon the Sta- 
tute 3 Fac. c. 8. being Plaintiff, in a Writ of 
Error returnable 3 February, upon the ſe- 
cond of February, vendd be in Curia, & 
rediddit ſe, whether by this the Bail be diſ- 
charged, "the ſecond of Febr. not being 
Dies Furidicus. 
Where an Action is brought againſt an 
Executor, he ſhall not put in ſpecial Bail, 
unleſs in a caſe of a Devaſtavir. 317 


Baron and Feme. 


Where an Action is brought againſt Ba- 
row and Feme, ſor a wrong done by the 
Wife, the Judgment is, that both be in mi- 
ſericordia. 151 
Where the Husband is to join his Wife in 
the Action with him, and where not. 16 3, 

a” 164,165 


Chancery. 


He Chancery is not to meddle after a 
Judgment at the Common Law,and 

the ſame affirmed by Writ of Error. 118 
Where a man is wronged by Decree in 
Chancery, the beſt remedy is by Petition to 
the King to refer it to the Judges. ibid, 


Condition. 


Where a Condition is created with an 
Eſtate, whoever hath the Eſtate, ought to 
perform the Condition. 59 

Where the proviſo in a Leaſe is, that if 


che Rent be behind, it mall be lawful for 


the Leſſor and his Hems to reſtrain, this is | 


no good Condition. 155. 


191 


What {hall be a breach of the Condition 
of a Bond; | 210 


Conſideration. 5 

What ſhall be a good conſideration to 
raiſe a Promiſe, and what not, and where 
payment of mony ſhall be a good conſide- 
ration, and where not. 162,163, 187,188, 
222,223 

Where the Defendant upon an Account 

is found to be in arrear, whether In Con- 
ſideratione inde, without naming the for- 


bearance, be good. 208 
Whether the conſideration of ſorbearance 
only be good. ibid. 


Where a Condition paſt, and where con- 
tinuing,is good to raiſe a promiſe. 222,223 
Where there is but one Conſideration, 
and divers Branches, whether it ſhall be but 
as one promiſe in point of performance. 231 


Conſt able. 
Whether a Conſtable may make a De- 
put). 77:78 
Whether a Deputy-Conſtable 


n an 


Action brought againſt him, and found for 


him, may have the benefit of the Statute of 
7 Fac. c. 5. for double coſts. ibid, 


Continuances 


Of Continuances,and the Entry of mew 
| 20 
Whether a Continuance may be entred 
after the Writ of Enquiry of Damages, and 
whether the Plea be ended by the firlt 
Judgment. 208,209 
Where a Continuance ſhall be entred up- 
on a day certain, and where not, and what 
ſhall be a good Continuance. - 233 


Conuſance. 
= 


Whether the Executors of a Judge ſhall 
certifie the Conuſance of a Fine taken by 
a Judge. 216 


Contract. 


Where a Contract made with a Feme 
Covert, and a ſale made by her, are good. 
90 


Copy” 
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Copy-holder. 


What ſhall be a forfeiture of a Copy-hold 
Eſtate, 80,81,268,269 
That may make a forfeiture in a Copy- 
hold for life, which will not in a Copy-hold 
of Inhericance. 81 
The difference between a Copy-holders 
withdrawing and denying his Suit. 3g 
What ſervice is required of a Copy-holder 
and upon what notice. 268.269 
Copy-holder of Inheritance having no 
cuſtom to cut down Trees, whether the 
Lord of the Mannor may cut them _ 
282 
Copy-holder by Cuſtom 1 Trees 
for Repyations, he ſhall have {ie Top, Lop, 
and Bark; towards defraying the charge 
thereof. ibid. 
Copy holder in Fee comes into the Lords 
Court, takes a new Eſtate from the Lord to 
himſelf for his life, after to his Wife for her 
life, after to his Son for his life, whether 
this is a giving up of his Inheritance, or 
amounts only to a ſurrender. 81 
A Copy-hold Eſtate deſcends, whether 
the Heir before admittance may enter, and 
have an Action of-Treſpals. 216 
The difference between a Copy-hold E- 
ſlate by deſcent and ſurrender. 216,217 
A Copy-holder ſurrenders before pre- 
ſentment, whether he that ſurrendred, or 
he to whoſe uſe it was, ſhall take the pro- 
fits. 217 
Copy-hold Eſtates are not within the Sta- 
tutes of Monaſteries and Chantries. 152 
A Copy-holder ſurrendeis his Eſtate in- 
to the hands of two Cuſtomary Tenants to 
be preſented, the Lord will not hold a 
Court, whether he that ſurrendred may have 
an Action on the Caſe againſt the Lord. 
| 217 
A ſurrender is made into the hands of 
two Cuſtomary Tenants, and, the Copy- 
holder dies before it is preſented, whether 
this ſhall make an alteration or not. 215, 
216,217 
The manner of a Cuſtomary ſurrender 
when to be, how, and by whom. 218,219 
A ſurrender is made into the hands of 
two Cuſtomay Tenants, who die before any 
Court held, who ſhall preſent the ſurrender. 
215216,217 


Whether one may be a compleat Copy- 
holder before admittance of the Lord. 237, 
238.239.240 

What ſhall be a breach of Cuſtom by a 
Copy-holder. 268.269 


C or por at ion. 


Where Liberges are granted to a Corpo- 
ration, which afterwards are repealed, whe- 
ther a new grant with reterence to thoſe 


Liberties, be good. 292,293 
Covenant. 


An Action of Covenant brought by the 
Husband alone, for not repairing of Mills, 
being a Patentee with his Wife, whether 
well brought. 164,165 

Where words ſhall be taken for a Covc- 
nant, without expreſs words of the Cove- 
nant. | 163 

Where an Action of Covenant lieth with- 
out ſealing the counter part. 163,164 

Ot what Covenants and conditions at 
the common Law an aſſignee may have be- 
neſit. 164 

Covenant to make a Leaſe to the Plaintiff 
or his Aſſigns for three lives, as he ſhould 
nominate, he names himſelf and two others, 
the Defendant refuſed to make the Leaſe, 
whether an Action of Covenant lies againſt 
him. 168,169,170 

A Covenant to make a. Leaſe upon re- 
queſt for dhree lives, to begin at Lady day, 
the requeſt is not made till after the day, the 
Defendant refuſes to make the Leaſe, whe- 
ther a breach of Covenant lies againſt him. 

169,170 
A man Covenants to grant an Advowton 
to another, what time he hath to do it. 169 

A Parſon Covenants another ſhall enjoy 
his Lands for 21 years, and afterwards re- 
{igns,he ſhall be bound by his Covenant. 203 

The difference between a Covenant made 
by one who is owner of the Land, and by 
a Stranger who hath nothing in the Land. 


204 
What diſturbance ſhall be a breach of 
Covenant. 204,205 


Where a Covenant ſhall amount unto a 
Leaſe, and where not, 204,250,251,292, 
253 


X 


C onrts 


Courts. 


A Commitment from the High Com- 
miſſion Court not good. 48 
Whether they may examine one upon 
Oath, upon Articles exhibited againſt him 
upon a penal Law. 49,50, 51,52, 53 
What perſons they may examine upon 
Oath, and what not, 49 
If Articles be there exhibited againſt a 
man, he ought to have Copies of them; if 
denyed, a Prohibition lies. 51 
Slandering the Proceedings there, not 
puniſhable in that Court, but at the Com- 
mon Law. 146 
The Court of Kiugs Bench may prohibit 
any Court, if they exceed their Juriſdiction. 
120 
Cuſtom. 


Cuſtuma Magna, when granted, and 
why. 15 
By ſpecial Cuſtom an Infant may deviſe 
Gavelkind Lands at the age of 15 years. 
215 

The Law hath a ſpecial regard to parti- 
cular Cuſtoms. ibid, 
By the Cuſtom of Rent, if a man be 
hanged for Felony, the King ſhall not have 
Anmm, Diem & Vaſtum, nor the Lord 
any Eſcheat of the Lands. ibid. 
A Cuſtom to do a wrong is no good Plea 

in Bar of an Action of Treſpaſs. 326 


Damages. 


42 brought for two things, 
Judgment given for the Plaintiff, 
upon a Demurrer, and upon a Writ of En- 
quiry, the Jury gave entire Damages; whe- 
ther . 258 
The difference where Damages entire 
may be given and where not. 258,283 

Entire Damages given for words ſpoken 
at ſeveral times, brought in two ſeveral 
Actions, not good. 283 

Vide Action. 


Deceit. 


If a man ſells Purple for Scarlet, and war- 
rants it Scarlet, no Action of Deceit will 
lie, 


95 


— 
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95 
Declaration. 
Surpluſage ſhall not vitiate a Declaration 


If two Declarations be againſt the ſame 
perſon in the fame Suit, and Judgment is 
given upon the ſecond Declaration, which 
differs from firſt , whether this ſhall be 
amended according to the firſt. 84.85 

The time when the Plaintiff is to declare. 

214 
2135 
214 

A Declaration in A ſſumpſit againſt the 
Defendant, for not finding his Apprentice 
with Meat, Drink, and Apparel, and does 
not thew he put him to be his Apprentice, 
whether good. 221,222 

A Declaration in Debt by an Adminiſtra- 
tor, without ſhewing forth Literas Admi- 
niſtratorias, a Verdict pon Nil debet for 
the Plaintiff, whether this Declaration may 
be amended, and whether the omiſſion be 
matter of ſubſtance. 223 

In the Common Benct if the ſecond De- 
claration be entred, Alias prout patet, whe- 
ther this refers to the firſt Declaration. 228, 


Of amendments of Declarations. 


_ 

A Declaratton for words ſpoken of . 
mans Son, not averring he had no more 
Sons, whether good. 249,250 

The Plaintiff upon the imparlance Roll 
declares in Debt, and upon the Plca Roll 
in Treſpaſs, the Plaintiff hath Judgment; 
this variance makes the Judgment erroni- 
Ous. 229 

A man is ſued upon two Bonds, having 
paid ten pounds in part; the Plaintiff de- 
clares-ten pounds was paid in part, but does 
not ſhew upon which Bond, whether the 
Declaration good or not. 244 


Debt. 


Debt upon a Bond taken of an Appren- 
tice, to deliver up a juſt and true account, 
whether void by the Statute of 5 Eliz. c. 4. 
and what Bonds and Contracts are within 
that Statute. 170 

Debt upon a Bond wherein two are 

bound, 
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bound, conditioned if they or either of 
them upon requeſt ſhould pay, payment re- 
queſted of one, and declares the other did 
not pay, whether a breach or not. 210 
Debt for Rent brought againſt the Aſ- 
ſignee of one Leſſee for years, and againſt 
the Executor of the other Leſſee, in the 
Debet & Detinet, whether well brought. 
211 

Debt for Rent grounded upon a Demiſe, 
continues til] the ſame, notwithſtanding any 
alteration made by the Tenants. 211,212 
Debt upon a Counter-Bond, what dam- 
nitication ſhall cauſe a forfeiture, whether a 
non-payment of the mony at the day be a 
torteiture upon a nom damnificatus pleaded, 


233,234 
Deed. 


If a mans right depend upon a Deed, 
and he loſe his Deed, he loſeth his right, 
and no remedy for him. 79 

In eujus rei teſtimomium, is no eſſential 
part of a Deed or Obligation, if there 
be ſufficient words in the Daed to bind the 
party. 302 

Demiſe. 


A man demiſes a Warren to another. it 
the Soil be in him it doth likewiſe pals. 
82,83 


Deprivation. 


IF a Parſon be deprived, and appeals, 
whether by this he is a Parſon again, and 
may have an Action of Treſpaſs. 72 


Deputy, 


Allowable in Miniſterial Offices, but all 
Returns made by ther ought to be in the 
name of the principal Officer. 78 


Dewviſe. 
A Deviſe de proxima preſentatione being, 
made by the preſent Incumbent, who had 


the Advowſon, is good. 42,43 
Where a Deviſe (hall prevent an Eſcheat. 


43 
A Deviſe of the profits of Land, is a De- 


Whether a determinable Fee-fimple be 
| deviſable within the Statute of 32 H. $.c.1, 
of Wills. 184,185,186 

A man deviſeth Land to 4. in Fee, and 
if he dies without Heirs, then B. to have the 
Land, whether this be a good Devile to 
B. or not. 195 


Diſclaimer. 


By the Predeceſſor binds the Succeſſor. 
15 


Diſcontinuance. 


It upon a Writ of Error; the entry be 
Ceſſet placitum quouſque, without faying, 
uſque ad proximum Terminum, whether a 
diſconfinuance or not. 233 

* 


Diſtreſs. 


What things are diſtrainable, and what 
not, and in what places, and where not. 
290.291 


Election. 


Wo are bound in a Bond, conditioned, 

if they or cither of them ſhall pay, the 
Obligee hath his election to require pay- 
ment of which he will. 210 


Embaſſador. 


How far priviledged,not in caſes of Trea- 
lon. 27.28 


Error. 


In a Quare Impedit, it Coſts be aſſeſſed 

by the Jury, no Error. 174 

In a Quare Impedit, it the Plaintiff hath 

judgment, & Breve Metropolit ano is grant- 

ed to him, where it ought to be Breve E- 

piſcopo, it is no Error. 174 
Vide Quare Impedit. 

The not entring, of Bail by an Attorney 
who was retained for it, and had a War- 
rant to do it, thall not be Error to reverſe 
judgment. 181 

A Writ of Error lieth not upon a judg- 
ment given in the Stannery Court, for any 
matter touching the Stanneries. 183,116 


viſe of the Land it ſelf. 105 
* 


Vide Stannery. 


Error 


LE. 
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Error brought for ſuing in the Court of 
Admiralty for a thing done infra corpus 
comitatus. 205 

An Original Writ varying from the 
Court in matter of Subſtance, is Error not 
amendable by the Statute of 18 Elix. cap. 
14. of Feofails. a 224 

If Error be aſſigned to reverſe a judg- 
ment which proves no Error, yet if there 
be other Errors appearing to the Court in the 
Record, the Judgment thall be reverſed. 229 

Whether variance between the firſt and 
ſecond Declaration be Error. 228,229,230 

A Writ of Error cannot be brought after 
the award of the Court, and before any 
Judgment entred. 233 

Two ſeveral Aſſumpſits laid, the one 
void, the other good, a verdict for the 
Plaintiff, and intire damages given, this 

Error. 235 

If a Principal render himſelf pending the 
Writ of Error, he ſhall not be in execution 
till the Writ of Error be determined. 332 

Where a Writ of Error hath a long Re- 
turn, it ſhall be no Superſedeas to the Ex- 
ecution, but it ſhall be preſently __ 


5 
Judgment ſhall be reverſed by Writ of 
Error for want of Pledges. 61, 275,276,277 
If the Defendant appear by his Attorney, 
and no Chriſtian name of the Attorney en- 
tred, it is Error. 202 
If one be attainted for Treaſon, no Writ 
of Error ſhall be brought, without a Petiti- 
on to the King for his allowance. 71 
And if a man be attainted and executed 
for Treaſon no Writ of Error ſhall be 
brought. ibid, 
The ſame day Writs of Error are taken 
out, the Clarks ought to mark the Roul to 
prevent Antidates, 114 


Eſcape. 


The Gaoler ſhall be chargeable for the 
eſcape of a Feme Covert, where her body 
is 1n execution, 150 


Eſt ate. 


Where an Eſtate tail ſhall be by implica- 
tion, and where not. 195 


A man doth Covenant that one ſhall 
have his Land till the arrerages of Rent be 


paid, what Eſtate he hath by this. 250, 
251,252,253,254,255 

A Fine levyed to the uſe of one, till ten 
pounds be levied, what Eſtate this is. 250, 
251,252 

Land given to one and his Heirs, haben- 
dum to him and the Heirs of his Body, an 
Eſtate tail. 193 


Executor. 


Executors ſhall not have advantage of a 
priviledge that was perſonal to their Teſta- 
tor, as that of being diſcharged of Prifage 
to a Citzen. 4 

See Priviledge. 

Executor grants omnia bona & catalla 
ſua, what he hath as Executor will not paſs 
nor can he forfeit them by Utlary. 6,7 

Debtor makes Debtee his Executor, he 
may retain ſo much and pay himſelf, #7 

The Executor of a Citizen diſcharged of 
Pontage, or of a Tenant in ancient demeaſn 
diſcharged of Toll, ſhall pay Pontage and 
Toll, for the diſcharge was to the Perſon, 
not to his Goods. 10,14 

In Treſpaſs by the Executor for Goods 
taken from him which were the Teſtators, 
he ſhall call them bona & catalla ſua, if 
taken from the Teſtator, bona Teſtatoris. 

11 

A Villein Executor ſhall not make the 
Teſtators Goods perquiſite to the Lord. 19 

An Infant Executor appears by his Attor- 
ney, where he ought to appear by his Guar- 
dian, whether Error or not. 180 

An Executor may be ſued beſore probate 
of the Will, but cannot ſue before. 73 

Where an Action is brought by an Exe- 
cutor, ratione Teſt amenti, whether the De- 
fendant may by way of Plea appeal from 
this Will, or not. 72,73 

* 
Execut ion. 


If one be delivered to the Sheriff in exe- 
cution by the Kings Writ, he is preſently in 
execution and in his Cuſtody, without his 
laying hands on him to arreſt him, per 
Coke Chief Juſtice. 62 


Expoſition of Words. 


Scot and I ot are particular payments im- 


poſed 


_—_—__CaJ___ _— 


1 
— — 


poſed upon every one, but extends not to 


one who is commorant in another place. 
Priſage, or Priſa from Prender. 


21 


Feoftment, 


4 A FKeoffment made to one and his Heirs |- 


as long as J. S. ſhall have Heirs of his 
Body, to the uſe of him and his Heirs : 
What Heirs by this ſhall have the Land. 184 
A man makes a Feoftment in Fee to the 


uſe of himſelf for life, after to the uſe of eve- 
xy one of his Iſſues Female, and to the Heirs | 


of their Bodies, after to the uſe of one 


Daughter at one time, of a ſecond at ano- 


ther, and a third at another: whether in 
this caſe they are Joyn- Tenants. 101 
A Feoſſment in Fee made, reſerving the 
Profits, a veid Reſervation. 105 


Fee-ſimple. 


A Feoffment at the Common Law, made 

to one, and to the Heirs of his Body, is a 
Fee · ſimple conditional. 184,185, 186 
If Land be given to one and his Heirs as 
long as J. S. ſhall have Iſſue of his Body, 
the remainder over 3 this is à Fee-fumple 
determinable, and the remainder void. 1 95 
TF 185 
If a determinable Fee · ſimple be limited 
to one and his Heirs, during the life of ano- 
ther, it is not deviſable within the Statute 
32 H. 8. cap. 1. of Wills. 
What words ſhall be ſufficient to make a 
Fee-ſimple , and whether the word Suc- 
ceſſor ſhall make a Fee-fimple in a private 
perſon. 192,193,195 
One Fee-ſnnple cannot depend upon 
another. 195 
A Deviſe made of Land to J. S. paying 
to F. D. and his Heirs ſo much, whether a 
Fee-ſimple by the limitation of i 
ibid. 

A man may be ſeiſed of Fee · ſunple 
Land, Secwndum comſuetudinem Manerij. 


1 


ibid. 


231 


L 


| 


16 | agreement and eſtate made by the parties. 


ſequent Eine, and where a Fine is to be ru- 
led and directed according to 'the precedent 


216,2 572 58 
Fines impoſed. 


Whether 4 Priſoner in the Marſhalfie, 
may by the motion of the Marſhal be fined 
for a miſdemeanor, endeavouting to make 
an eſcape, or to be kept in arctis Cuſtodia, 

| | 245 


' Forfeitare. 


Whether the Husband being utlawed, 
ſhall by this forfeit the Goods he hath in 
right of his Wife as Executrix, 210.211 
What ſhall be a forfeiture of a Copy- 


good name to incorporate them. 


hold Eſtate. . * 268.269 
Vide Copy- bold. 
Forreſt. 
| Of the Forieft-Law, and whether Shedp 
may depalture there. Sa hn, 


Whether a man being fined at the Juſtice- 
Seat, and refuſing to pay, may not be com- 
mitted to priſon. ibid. 
The Statute of Charta de Frreſta is in 
affirmance of the Common Law. ibid. 
Infra les doles de Forreſt, how to be 
taken. 213,214 


Grants. 


Man is bound to grant an Advowſon 
what time he hath to perform this. 
169 

Vide Covenant. 


Grant of the King. 


Grants of the King in diſcharge of Pri- 
ſage of Cuſtoms of Taxes, ec. good. 5 
Grant probis hominibus Villæ de * a 
ibid. 
Grant of the King ſhall have a liberal 


Fines of Lands. 


Where the ſpecial uſes of a Fine ſhall be 
directed by a general Covenant, and a pre- 


conſtruction for the Honour of the King. 
6 


The Kings Grant to a Corpotation ex- 


tends to every particular member of it per- 
{orally in ſucceſſion. 


cedent Feoffment ſhall rule and direct a fub- | 


| 9 
The King grant ommes terrai dominicales 
Manerij 
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Manerij de D. the cuſtomary Lands, though 
in Law parcel of the demeſn, paſs not. 14 

The King grants that all the Tenants of 
ſuch an Honour ſhall be diſcharged of Toll, 
this extends only to immediate, not to me- 
diate Tenants, ibid. 

The King pardons one who is Executor 
to his Debtor, omnia debita ſua, this ex- 
tends not to the Teſtators debt. ibid. 

King Johns Grant to Lys to be quit of 
Toll, confirmed by H. 3. 16 

The King cannot grant away purveyance 
*tis inſeparable from his Perſon, but Pri- 
fage is ſeparable by way of diſcharge, not 
by way of Grant, 22 


Guardian of the Spiritualties. 


Who is to be Guardian of them, ſede 
vacante. 176,177,178 


Habeas Corpus. 


DF to one detained in Priſon for 
ſuſpicion of Piracy after gnoramus 


found upon Indictment in the Admiralty. 
27 

A return of a former term upon a Ha- 
beas Corpus, ſhall not be read without a 
new Habegs Corpus. 54 


Iundicbment. 


Or forcible entry naught for omitting in 
whom the Free-hold was. 71 
The beſt way upon an Indictment is not 
to recite the Statute in certain, but contra 
formam Statuti. 212 
No Indictment of Perjury lies upon the 
Statute of 5 Elix. for a falſe Oath before 
a Maſter in Chancery. 322 
An outlawry upon an Indictment ſhall 
be reverſed, if but 14 days between the 
two county days. 171 
Indictment upon the Statute of 2 3 Elix. 


e. 10. for taking Partriges,cum retiu quaſht 
becauſe no ſuch word. 178 


The addition in an Indictment coming in | be 


after the Alias diffs, not good. 
Induct ion. 


296 


Curatis legitime inveſtitus is all one 
310 


with inductus. 


1 


The Law takes notice of 2 Cugte before 


Induction, being legit ime inſtitutus. 319 


Infant s. 


In what caſes they ſhall be bound. 50 
Where an Infant ſhall be charged with 
his promiſe for board, and where not. 188 


Inkeeper. 


In what caſes he may retain a mans Horſe 
for his meat, being left there by a ſtranger 
to the owner, 269,270, 271,289 


Imuendo. 


— 


The force of it, how far it ſhall operate. 
| 266,267,263,72 


Fomt-Tenancy. | 


A Leaſe made by one joynt tenant ſhall 
bind the ſurvivor. 131,132 
Where there be two joynt tenants for 


life, and one of them makes a Leaſe for years, 


if he and his companion live ſo long, if the 
other ſurtender his Eſtate and take a new 
Eſtate from the reverſioner, and the Leſſor 
die, the Leaſe is determined, and ſhall not 
bind the ſurvivor. 134 


Jointure. 
The Wife of a baniſhed man being ba- 


niſht by Parliament ſhall have her joynture, 
but cannot bring her Writ of Dower. 188 


Judges. 
Whether Judges of Afſize may give 
judgment in a Quare Impedit. 176 
Judgment. 


Whether in the entring of a Judgment, 
Ideo conceſſum e#}, or ideo videtur Curie, 
good or not. 93 
Judgments given in Court not to be 
avoided, but by Attaint or Writ of Error, 


42 

Where a Judgment and right do meet 
together, a man ſhall be in by right. 47 
Where a Judgment ſhall be entred upon a 
nibil 
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nibil dicit, and where not, but upon — 
tion in Court. | 209 
What ſhall be a good entry of Judg- 
ment, and what not. 162,163 
Where a Judgment ſhall be for a moiety, 
upon an Ejectione firme for the whole 
having title to a moiety, and where not. 185 


Turiſdiftion, 


Of a County Palatine doth extend 
throughout the whole County. 158 


Fury. 


Twelve Jurors only appearing and being 
adjourned to another time, two more of the 
principal Pannel appearing, and being ſworn 
whether Error or not. 38 

If a man be bound to pay a ſum of mo- 
ny within ten days after the death of J. S. 
this proof not to be by Jury. 57 


uſt ification. 


What ſhall be a good Juſtiticagion in aſ- 
fault and battery. 196,197,198 
Whether a man may juſtifie a battery for 
a Nuſans to his poſſeſſion or not, and where 
a man may julſtifie in defence of his poſſeſ- 
ſion, and where not. ibid. 
The difference where one juſtifies in ano- 
ther County, and ſhews a ſpecial cauſe 
thereof. 209 
A —— in Treſpaſs by force of a 


% 


"Arch-Biſh 


Leaſes. 


A Man leaſes his Land of a certain 
yearly value to one, till his Debts are 
paid, with livery, whether he hath a Free- 
hold. 109 

Leaſes by Indenture, ſeldom made by the 
King, but by his Letters Patents. 164 

A Leale made 25 May,habendum a datu, 
whether it ſhall begin the 25 day of May 
or not, with the difference where the day is 
parcel of the computation of time, and 
where it is parcel in the point of intereſt, 


203 

Where the day in a Leaſe ſhall be exclu- 
tive, and where not in caſe of Inrolment, 
and whether a Leaſe made babendum 4 
datu & a die datus be all one. 204 
Whether a Covenant that one ſhall have 
his Land for a time or a licence or articles 
of agreement ſhall amount to a Leaſe. 203, 
204,205,250,251,252,253 

The difference between a Leaſe in per- 
ception of profits; and a Leaſe in point of 
Intereſt. 8 229 
Two joyut Leſſees rendring rent, one 


grants away his Ihtereſt to another, a joynt 


Action of deht lies againſt them both, 211 
A man covenants F. S. hall have his 
Land until the arrears of Rent are paid him, 
whether this ſhall amount toa Leaſe. 250, 
5 251,252,253 

A Prebend makes a Leaſe of part of his 
Prebendary , which is confirmed by the 
who is Patron but not by the 


Leaſe for years made by Husband and Wife 
he being Lord of the Mannor in right of 
his Wite, without thewing how the Hus- 
band and Wife came to the Eſtate, whether 
good or not. 281,282 
What ſhall be a good Juſtification in an 
Action of Conſpiracy. 28572 85.286.287 


King. 


Here two matters are alledged for the 
King, there the moſt material ought 

to be traverſed. 89 
One preſents by Uſurpation ypon the 
King, and after the King preſents him again 
whether they be void. 90 
Whether the King be bound by the Sta- 


tute of 5 Ed, G. c. 16. for buy ing Offices. 
| | 92 


0 

Dean and nt; whether this Leaſe ſhall 
bind his Succeſſor. ' 290 
A Leaſe is made wherein all great Woods 
are excepted, a ſecond Leaſe is made with- 


out this exception being before uſually de- 


miſed, whether this Leaſe be within the 
Statute of 13 Elix. c. 10. 290,291 

J. S. and a feme ſole are joynt tenauts, 
the feme takes Husband, and then Husband 
and Wite, by indentuxe joyn in a Leaſe of 


the moiety of the Land for $o years to F. D. 


if the Wife and her Companion ſhall ſo long 
live; the Wife dies, living the Husband, 
F. S. the Survivor enters upon F. D. the 
Leſſee to avoid the Leaſe, whether this Leaſe 
ſha]l continue, or be avoided by the ſurvi- 
ving Joynt-Tenant, *272,273;274,275 


If aLeafſe be made for three years, and 
2 2 


ſo 
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ſo from three years to three years, and ſo 
from three years. to three years, this is a 
Leaſe for 12 years. 158 


Licence. 


Where a Licence in Law is given to a 
man to enter into an Inn or other place. 
269,270,271 


London. 


. How far the Citizens there are diſcharged 
of Priſage by the Charter of 1 Edw. 3. 
and whether it extends to their Executors. 
I2 & uſque 27 
1 oculi Regis Civitas London. 3 
Called Camera Regs. ibid. 
Who ſhall be reputed a Citizen, as to the 
being diſcharged of Priſage. 4 
He muſt be Civis Incola, and not barely 
Civs dotalus made Prize. 
He muſt have an Houſe, not domicilium, 
for taking Chambers to traffick will not 
ſerve. a 9 
Vide Priſage. 
A Woman no Citizen, to be diſcharged 
„ 10,14 
Citizens of London, no Battel ſhall be 
gaged againſt any of them. 16 
Every one that hath Land in London, 
may deviſe in Mortmain, though no Ci- 
tizen. 16 
London is Cor Regni. 21 
Major of London Chief Butler at the Co- 
ronation, and allowed ſo, 1 H. 4. ibid. 
Whether by the Cuſtom of London a 
Legacy may be attacht for Debt by a for- 
reign Attachment. 243,244 
How long In- Keepers may detain Horſes 
for their meat by the, Cuſtom of London. 


269,270,271 
Lyn. | 
Dicharge of Toll. | * 
Miſericordia. 


ere one ſhall be. in Miſericordia pro 
falſo clamore, and where not. 


231, 
232 


| 


Miſreckoning. 


In an Action of Covenant or Aſſumpſit, 
where damages only are to be recovered, 
ſhall not abate the Action; but it is other- 
wiſe in an Action of Debt. 


Miſt akes by the Clerk. 


156 


Where the Diſtringas is awarded againſt 
two, and the Venire Facias but againſt one, 
this Error ſhall be amended by the Plea 
RS - --* 311 


Murder. 


What ſhall be Murder, and what Man- 
ſlaughter, in caſe of a Challenge ſent and 


accepted. 171,172,173 


I 


News. 


F a man report falſe news, he ought 


to bring in the party which ſpoke the 

words, of elſe he ſhall be adjudged the 

ſpeaker of them. 225 
Notice. 


Where A. promiſeth to pay mony to B. 
upon his Marriage-day, there needs no no- 
tice to be laid in the Declaration, but only 
a requeſt, for that is a ſufficient notice. 

327 

Where notice is neceſſary to be given be- 

fore the Action brought, and where not. 


236,237 
Nuſans. 


Whether a Nuſance may be abated by a 
Feoffee, before he receive any prejudice by 
it or not. 197,198 


Obligation. 


Here the Condition of a Bond is 

not for payment of mony, but 

to perform a collateral thing, the payment 

of mony in lieu thereof is no good * 
14 

Where one is bound to perform an Act 


to the Obligee, performance to a Stranger 


by 
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by the appointment of the Obligee, is no 
good plea. 149 
Obligation not performed by reaſon of 
the Obligees Act, ſhall not be ſorfeited. 31 
He that is bound for a ſtrangers Act, is 
bound more ſtrictly than for his own. 


Officers. 


The difference. between Judicial and Mi- 
niſterial Officers. 78 


Ordinaries. 


Ordinaries calling Executors or Admi- 
niſtrators to an account, a new Incroach- 
ment, and not like long to continue, per 
Flemming. 11 


Parſor. 


4 Parſon covenanted with another for 

his Tithes, and after religns, and an 
Action of Covenant is brought againſt him, 
who pleads the Statutes of 13 Eliz. c. 20, 
and of 14 El;z. c. 11. for non-Reſidency, 
whether this Plea be good. 202,203 


Patents. | | 


Where a Judicial Patent (hall reveſt one 
in his ancient right. 

If a man pleads Letters Patents from the 
King ( which the Attorney General con- 
feſſes) and does not plead, hic in Curia 
prolat” : he cannot have Judgment, neither 
can he plead anew, but Judgment muſt be 
given for the King againſt the Patentee. 58 


Perjury. 

No man ſhall bring an Acticn upon the 
Statute of Perjury, but he that is the party 
grieved. 147 

Pirate, Piracy. 


No Piracy between Enemies. 28 
Pleas and Pleading. 


A Plea ſhall be taken ſtrongeſt againſt 
him that pleads it 3 and if it be a Pleain 


Bar, it muſt be certain to all intents. 39 


Where a Plea (hall be good, and where 
not, and where it doth amount to the Gene- 
ral Iſſue, with the difference between a De- 
claration, and a Plea in Bar, 196, 197, 


198,209 
What ſhall be departure in point of 
pleading, 203,204 


Whether in pleading a Statute, to fay 
only quod in Statuto continetur, be good. 


205 
The ſureit and beſt way in pleading a 
Statute, per Coke, : 213 


Pertormance of a promiſe is pleaded, 
and one part of it is omitted, whether non 
aſſumpſit modo & forma, be a good Plea, or 
not. 221 

In Trover and Converſion of ſome Hogs- 
heads of Cydar, the Defendant pleads Bail- 
ment of them, to deliver to another, which 
he had done, whether a good Plea. 209 

Where a Plea of juſtification in Treſpaſs 
{hall be good without a Travers, and where 
not. 282,283 

Where a Plea de Injuria ſua propria 
(hall be good in Law, and where not. 285, 

286,287 

A Plea to avoid a Free-hold muſt be by 
Indenture, but. otherwiſe to ayoid a Leaſe 
tor years. 296 


Pledges. 


Where they are left out, the party may at 
any time, hanging his Plea, find them. 61 

Where they are to be entred, and the 
manner of entring them, and whether the 
entring of them be matter of form or ſub- 
ſtance, and in what Actions to be found, 
and where not. 275 uſque 281 


Prerogative. 


The Judges ſworn to maintain it. 32 

It hath four Columns or Pillars. ibid, 

Prerogative in the Writ de non proſe- 

quendo Rege inconſulto. 32,33 

Councel ought to be heard againſt the 

King, 33 
Vide King. , 


Preſcription. . 
Ought to have a ſpecial Averment. 6x 


Where it is laid of a Water- courſe in one 
&2 2 Pariſh. 
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Pariſh, and the diverting in another, and 
non culp. pleaded, whether the Venire Fa- 
cias ought to be of both Pariſhes. 79 

A man cannot have Felons Goods by 
Preſcription, yet he may preſcribe to have 
Jura Regalia, to which Felons Goods are 
incident, 157 

Where a man preſcribes for a way be- 
longing - to a Houſe, he mult alledge the 
Houle to be Antiquum Meſſuaginm, bit 
otherwiſe it is for a way leading from a 
Houſe. | 335 


Priſage. 


An ancient duty in the Crown, and due 

to the King of Common Right. 2 2/5 27 
Due from the time of unlading and 
breaking Bulk. 4 Cc. per Coke. 
It is a Royal Prerogative due to the 
Crown, as incident, but not inſeparable. 8 
Priſage then due, when the intention of 
the Owner of the Ship appears that he will 
there unlade, per Fleming Chief Juſtice. 9 
A perſon disfranchiſed before the arrival 
of his Ship, ſhall loſe the befit of Priſage 
he was entitled to at the lading, and a per- 
ſon made free after the lading, ſhall have 
the benefit of the diſcharge. 10 
Priſage inſeparable from the King by way 

of grant, but not by way of diſcharge. 22 
Ancient Records for Priſage. ibid, 
The Ship of a Citizen comes into a Port 
after the death of the Citizen, whether the 
Executor ſhall have this dicharged of Pri- 
ſage, Quære, the Court was divided, 1 ſq, 
25 

Vide Grants of the King. 


Priviledge. 
Privilegium eſt beneficium perſonale, 4 


extinguitur cum perſona. 
Vide Executors. 
Priviledge of Ambaſſadors. 
Vide Ambaſſadors. 
The Priviledge to be diſcharged of Priſage 
granted to the City, whether it extends 
to the Executors of Citizens, and how far 
it ſhall extend. 2 uſque 27 


27,28 


Vide London and Executors. 


ty Palatine. 


Privity. 


Where Privity of Contract ſhall be de- 
termined, and where not. 211,212 


Preceſs. 


To three, or to any of them to arreſt 
one, two of them execute the Procels, tis 
well executed. 210 


Prohibition. 


To the Admiralty for proceeding againſt 
one who bought Goods of a Pyrate, de- 
nyed, becauſe the party that loſt his Goods 
had no remedy elſewhere. 29 

Prohibition to the Preſident and Counctl 
of Marches, upon a Decree made, that a 
Leaſe for 1000 years ſhould go to the Heir, 
according to ſome Offices in the Court* of 
Wards, and 20 J. Cotts was given to the 
Heir: and to the 20 J. Coſts, a Prohibition 
was granted; but to the Decree of the 
Land, and poſſeſſion given to the Heir, no 
Prohibition granted, for that was only to 
quiet poſſeſſion, the other determines the 
Title. 3435 

It will lie againſt a Parſon or Vicar tor 
cutting down Trees belonging to the 
Church. 91, 92,158 

Where a ſecond Prohibition ſhall be 
granted after a Conſultation upon the Sta- 
tute of 50 E4.3.c.4. and where not. 182 

Where a thing is done contrary to a Pro- 
hibition by Statute, the party grieved may 
have an Action upon the fame Statute. 115 

A Prohibition will not lie againſt a Coun- 
116 

Againſt what Courts it will lie. 119,120 

Where a Prohibition upon a Libel in the 
Spiritual Court to have Tithe for Mills ſhall 
be granted, and where not, 212 

Upon a Libel for a Modus decimandi, 
and another Modus ſuggeſted and refuſed, 
whether good cauſe for a Prohibition, and 
where this Modus is triable. 241,243 

A Prohibition upon a Libel for the Tithes | 
of the Neck-Fleeces of the Sheep, whether 
Tithes to be paid of them,or not. 242,243 

A Suit in the Spiritual Court for deta- 
mation, by the Wife of the party, Sentence 
given, and Colts pro expenſis Litis > the 
Husband 
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Husband releaſes the Coſts, which they re- 
fuſed to allow, upon a Suggeſtion, that the 
Husband was divorced, cauſa Adulterij, 
whether a Prohibition lies. 264,265 

The Patentee of the King ſueth for Tithes 
in the Spiritual Court, and if they will 
undertake to try the validity of the Letters 
Patents, whether a Prohibition lies not 
againſt them. 271 

Where, the Spiritual Court hath conu- 
{ance of the principal cauſe, it hath conu- 
ſance likewiſe of all collateral matters that 
thence ariſe. | 314 

Where an Action is brought in an Inſe- 
rior Court, partly for a Free-hold, and 
partly for Chattels, a Prohibition will be 
granted, quoad the Free-hold only. 316 


Proof, 


What proof is allowable by Law, and 
what not, and where a proof is to be by a 
Jury of twelve men and where not. 56 

A difference where a proof is general 
and where with reference to time and 
place. 


Property. 


Of Goods gaged for mony, or a Stock 
of Cattel demiled with Land for years, 
in whorn it is, and to what purpoſes, and 
on what terms ſuch Goods are forfeitable 
tor Felony, or to be taken in execution for 
the default of him that gaged them. 17 

The property of a dead mans Goods may 
remain in the Teltator, for a Monk may be 
Executor, and he can have no property, and 
it mult remain in ſome body. 18 


Quare Impedit. 


V Hether the want of a Writ to the 
Biſhop to remove the Clerk be Er- 

ror, and whether by the Judgment he be not 
debito modo amotus, without any Writ. 38 
What things are recovered in a Quare 
Impedit, and whether a man may recover 
the Patronage, and not remove the Incum- 


bent. ibid. 


Whether it be neceſſary ta ſhew it was 
brought within tix months, and where it 
ſhall be taken to be within tix months by 
umplication. F 


38,39 


— 


Where an Uſurpation is purged, and a 
man ſhall be remitted. 38 
The difference in a Recovery between a 
Writ of Right of Advowſon, and a Quare 
Impedit. 38,39,40 
It Judgment be given in a 2 Impe- 
dit, all things ſhalt be taken to be rightly 
done that ſtand with the Judgment. 39,40 
Where a Church becomes void by De- 
privation, and no time ſhewed when, whe- 
ther good. 9 
It a ſtranger uſurp upon a "WS 4 
and before any Prelentment made by him 
ſix months elapſe, and no Quare Impedir 
brought,whether the Liſurper thall not have 
the Patronage in Fee. 40 
Where a Title appears for-the King in a 
Quare Impedit a Writ to the Biſhop ſhall be 
granted for the King, 89 
If Coſts in a Qnuare Impedit be aſſigned 
by the Jury tis no Error. 174 
If it be brought againſt divers, and a 
Recovery is had by detault againſt one of 
them, if Execution go out againſt him, 
the Writ ſhall abate againſt the other De- 
ſendants. ibid. 
If no diſturbance be ſound in the Biſhop, 
the Writ ſhall be directed to hitn, but if 
otherwiſe, the Plaintiff hath his election to 
direct the Writ either to the Biſhop or 
Arch Biſhop. 175,175 
The Writ ſhall not be taken from him, 
but where there is a wrong, aſſigned in his 
perſon, as Ocdinary, by reaſon ot his Otkce. 
177 

Recognizance, 


[ Pon the Statute of 3 Fac. c. 8. and 
4x a Recognizance at the Common 
Law, in which the Bail is entred are all one 


in Judgment of Law, 191 
: Recovery. 


What kind of Recovery a Leſſee for 
yeat$ may fallify for his Term by the Statute 
of 21 H.8. c.15. with the difference where 
it is a feigned Recovery, and where by 
Action tried, 245,246,247,248 


Recuſancy« 
Whether the Husband ſhall be ſubject to 


the penalty of the Statute of 23 Elix. 7 I. 
G * 
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for the Recuſancy of his Wiſe he being con- and not generally by Licet ſæpius requi- 


formable. 
Relation. 


Where it ſhall be to the firſt original 
agreement, and where not. 252,253, 
256,257 


Releaſe. 


A. covenants with B. that C. ſhall yearly 
pay to B. and a Stranger 8 J. the Stranger 
takes Husband, who releaſes to 4. this Re- 
leaſe does not diſcharge the Covenant made 
by A. the party that made the Releaſe be- 
ing wholly a Stranger to the Deed of Co- 
venant. 29,30 


A Releaſe made whereby nothing is de- 


termined, not good. 111 
In a ſecond deliverance a Releaſe made 


before the Avowry, not good. ibid, 


Relief. 


Where it is due by the Cuſtom, the 
Lord hath no remedy but by Cuſtom, but 
where it is due by Tenure he may diſtrain. 

223 


Remainder. 

Lands given to one and his Heirs as 
long as F. S. ſhall have iſſue of his body, 
the Remainder over, this is a void Remain- 
der. 184 


Rent. 


Reſerved upon a Leaſe made by Baron 
and Feme, of the Wives Land, the Eſtate 
ended, what becomes of the Rent. 272, 


273274 


Requeſt. 


Where it is neceſſary to be made, and 
where not, upon the difference where the 
Requeſt makes the Debt, and where a good 
Debt before. 258 


Where a thing is to be done upon Re- 
queſt ( being there material and part of the 
promiſe ) muſt be certainly laid in the De- 
claration when and where it was made, 


87 ſitus. 


298 
Where one promiſeth to do a thing up- 
on Requeſt, and an Action of the Caſe is 
thereupon brought, to which he pleads Non 
Aſſumpſit, this is no admittance of the De- 
claration, but he may take exceptions there- 
unto, either before or after Verdict. 299, 
| 300 


Reſcous. 


Where a Return made by the Sheriff of 

a Reſcous fhall be good, and where not; 
and where his Return ſhall excuſe him in 
an Action brought againſt him for an eſcape. 
| 198,199 
Where a Reſcons ſhall be a diſcharge to 
the Sheriff as to the King, but not to the 
arty himſelf,and the difference in a Reſcous 
ween a mean proceſs, and upon an Ex- 


ecution. 199,200 
Where a Writ of Reſcous lyeth by the 
party againſt the Reſcuſors. 700, 201 


Reſervation. 


Rent reſerved upon a Leaſe for years, to 
the Leſſor and his Aſſigns annuatim du- 
rante Termino praditto, (hall go to the 
Heir. 328 


Reſt itution. 


A Writ of Reſtitution brought by an 
Alderman to reſtore him to his place 3 
what a good cauſe of Removal, in what 
place to meet to remove him, and what 
ſhall be a good return, and the certainty 
which the Law requireth in a Return. 


189,190 

Return. 
What ſhall be a good Return of a Habeas 
Corpus, 213 


Vide Habeas Corpus. 
Riens per Diſcent. 


If a Scire Facias be brought againſt the 
Heir upon a Judgment had againtt the An- 
celtor, and the Defendant pleads Riens per 

Diſcent, 


* 
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Diſcent, Judgment ſhall be given againſt 
him for ſuch Lands only as he hath by 
Deſcent. 318 


Satis facfion. 


Cceptance of a leſſer Summ in ſatis- 
action of a greater, before the day 
of payment is a good Plea, but otherwiſe if 
it be given after the day of payment. 
301 

The payment of 100 J. in ſatisfaction 
of 200 l. is no good Plea, but payment of 
100 J in diſcharge of a Suit for 200 J. is 
good. 391 


Scire Facias. 


The difference in a Scire Facias be- | 


tween the Kings Bench and Common Pleas 
, 183 

Whether a Scire Facias upon a Recog- 
niſance for breach of the Peace be good 
without vi & arms, and whether being 
laid contra pacem publicam, do include vs 
armis. 220 

A Scire Facias is brought upon a Re- 
cogniſance againſt the Bail in a Writ of 
Error, what ſhall be a good proſecution of 
the Writ within the Statute of 3 Fac. c. 8. 
with the difference between a Recogniſance 
upon this Statute, and at the Common 


Law. 191,192 
No coſts are to be given in a Scire Fa- 
cias. 322 


S erjeant. 


No Serjeant at Law ought to move be- 
fore the Kings Attorney when he moves 
for the King, for other motions he is to 
move before him. 32 


Severance. 


Where Severance of the Land ſhall 
make a Severance of the Action of the 
211-212 


Leſſor and where not. 


Sheriff. 


Whether a Sheriff in a Vi laiaca re- 
movenda having removed one can put in 
another, and if another be put in by him 
whether the former ſhall not be reſtored. 


92 
A-man is taken by the Sheriff in Ex- 
ecution, the Party at whoſe ſuit he is 
taken acquaints the Sheriff, that he hath 
ſealed a Releaſe of the Debt, for whicit 
the Party is taken, whether he may juſti- 
he keeping the party in priſon after this. 
96.97 

A Capias comes to the Sheriff to take 

2 man, and before he is taken, a Super- 
ſedeas is granted, whether a falſe Impri- 
ſonment lies againſt the Sheriff, if he take 
him. | ibid, 
Whether the Sheriff is bound to take 
with him the Poſſe Comit atus upon an Ar- 
reſt, with the difference, where he takes a 
man upon a mean proceſs, and in execu- 
tion. | 200,201 
Where there is a ſufficient diſcharge to a 
Sheriff, and a' detainer afterwards, whethet 
this ſhall amount to a new Impriſonment 


97.98 
Simony. 


Whether a Parſon preſented by Simony, 
be not utterly uncapable to have another 
Preſentation to the fame Benefice, though 
he afterwards gets it from the King. 89, 

90 

If one preſents Simoniace to a Church 
of the Kings, and the King afterwards pre- 
ſents Jure Simoniace, whether this is not a 
void Preſentation. bid. 
Four things to be conſidered upon the 
Statute of 31 Elix. cap. 6, of —_— 

ibid, 

If mony be given for a Preſentation, 
though unknown to the Incunibent, yet he 
ſhall be removed. ibid, 


Stannery Court. 


The manner of proceedings there. 183 


Str 
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Statutes. 


Magna Charta c. g. quod Civitas Lon- 
don habeat omnes Libertates. 2 
Magna Charta, c. 21. In caſu Pri vi- 
legij. 4 
Magna Charta, c. 29. Concerning Judg- 
ments in the Kings Courts. 1 47 
Magna Charta c. 14. Of Amerciaments. 
279 

Magna Charta, c. 2. Concerning Re- 
lief. 325 
Charta de Foreſta, Whether an Affir- 
mance of the Common Law. 212 
Statute of Merton, c. 1. Of Dower. 278 
Statute of Marlebridge, c. 1. Of pro- 
ceedings in Courts of Juſtice. 93 


Weſtm. 1. Anno 3 Reg. Ed. 1. 

Weſtm. 1. c. 15. Concerning Mainpriſe. 
113 

Weſtm. 1. c. 33. Of Contrivers of falſe 
News. 225 
Weſtm. 1. c. 46. Concerning Nonage. 137 
Statute of Glowceſter, c. 2. Concerning 
Nonage. ibid. 

meſtm. 2. Anno 13 Reg. Ed. 1. 


Weſtm. 2. c 15. Of Advowſons. 40 
Weſtm. z. c. 3. Of a Cui in vita. 46,47, 


"RIF 

Weſtm. 2.c.1. De dons 2 E 
186 

Weſtm. 2. c. 39. Of Execution of Writs. 
200, 201 

Weſtm. 2. c. 18. Of Execution. 320 
Statute 35 Ed. 1. De Religioſis. 45 


Weſtm. 2. c. 35. Concerning Wards. 275 
10% 281 


Statuta Edita tempore Reg. Ed. 3. 


Am 27 Ed. 3. c. 7. Of Licences for 
Tranſportation of Wook, Cc. 21 
Anno 42 Ed. 3. c. 28. Concerning Wines. 
ibid. 

Anno 43 Edw. 3. c. 2. Of Wines. 
A ibid, 

Anno 27 Ed. 3. c. 13. Of Merchants 
robbed at Sea. 28 


Anno. 5 Ed. 3. c. 9. Concerning judgments 


Anno 14 Ed. 3. c. 5. iven in the Kin 
Anno 25 Ed. 3. c. g. — 7 
Anno 28 Ed 3. c. 4. 


Anno 27 Ed. 3. c. 1. Concerning a Pre- 
munire. 115 
Anno 50 Ed. 3. c. 4. Concerning a Con- 
ſultation. "nl 


Statut. Edit. tempore Reg. Ric. 2. 


Anno 1 Ric. 2. c. 12. Of Eſcape. 97,98 
Anno 2 Ric. 2. c. 5. Of Contrivers of falſe 
News. 225,226 
Anno 13 Ric. 2. c. 5. Of the Admiralty. 
205 

Anno 15 Ric. 2. c. 2. Of Forcible Entries. 
71 


Statut. Edit. tempore Reg. H. 4. 


Anno 2 H. 4. c. 15. Of Hereticks, 49,50 
Anno 4 H.. c. 23. Of Judgments, 42, 
Y 43:47,115 


Statut. Edit. tempore Rig. H. 5. 
Anno 2 H. 5. c. 3. Of Libels. 51,53, 120 
Statut. Edit. temp. Reg. H. 6. 
Anno 8 H. 6. c. 9. Of Forcible Entries, 
Anno 31 H. 6. c. 4. Of falſe Condud. 28 
Statut. Edit. temp. Reg. H. 7. 
Anno 4 H. 5. c. 24. Concerning Fines. 152 
Statut. edit. tempore Reg. H. 8. 


Anno 1 H.. c. 5. Of Cuſtoms, 22 
Anno 21 H. 8. c. 15. Of Recoveries. 245, 
246, 247,248 

Anno 23 H. 8. c. 15. Concerning Da- 
mages. 248 
Anno 25 HS. c. 14. Of Hereticks. 49,51 
Anno 27 H. 8. c. 5. Of Wales. 117 
Anno 27 H. d. c. 10. Of Uſes. 185, 186,2 52 
Anno 27 H. 8. c. 26. Of Wales. 117 


Anno 28 H. d. c. 15. Concerning Pyrates. 

28.29 
Anno 31 H.8.c.13, Of Monaſteries. 152 
Anno 32 HS. c. 1. Of Wills, 


184 
MHuno 
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Anno 32 H. 8. c. 10. Of Incontinency. 
110 
Anno 32 H. 8. c. 30. Of Jeofailes. 1 80, 
| 301 
Anno 34 — 7 

Amo 34 H8.c.23, deve. 
Anno 37 H.8.c.q. Of Monaſteries, 152 
Anno 37 H.8.c.g. Of Ulury. 71 


Statut. Edit. tempore Reg. Ed. 6. 


Anno 1 Ed. G. c. 7. Of Diſcontinuance. 3 14 
Anno 1 Ed. 6. c. 14. Of Monaſteries. 151 
Anno 1 Ed. 6. c. 8. Of Wards, 278 
Anno 1 Ed. 6. c. 15. Of Offices. 91 


Statut. Edit. tempore Reginæ Marie. 


Anno 1 & 2 Ph. & M. c. 13. Of Bail- 
ment of Priſoners. 113 


Statut. Edit. tempore Reginæ Elixab. 


Anno 5 Elix. c. 4. Ot Apprentices. 179 
Anno 5 Elix. c. 9. Of Perjuary. 147 
Anno 5 Eliz. c. 23. De Excommunicato 
capiendo. 92 
Anno 13 Eliz. c. 10. Of Dilapidations. 

| 290 

Anno 13 Eliz.c.12, Of what age a man 
beneficed mult be. 90 
Anno 13 Eliz.c. 20. Of Leaſes and Be- 
nefices, and Non-Reſidency. 202 
Anno 13 Eliz. c. 21. Of confirming the 
Charters of Oxford and Cambridge. 212 


Anno 14 Elix. c. 1 1. Of Non-Reſidency. 


202 

Anno 18 Elis, c. 13. Of Amendments, 
224,228,274, uſq; 281,301 

Anno 23 Eliz. c. 1. Of Popiſh Recu- 


ſants. 87 
Anno 23 Eliz. c. 10. Of Hawking, and 
killing Pheaſants. 178 
Anno 27 Elix. c. 8. Of Error. 331 


Anno 35 Elix. c. 2. Of Popiſh Recu- 
ſants. 87 
Anno 31 Elix. c. 6. Of Simon. 88, 89, 90 


Statut. Edit. tempore Regis Facobi. 


Anno 4 Fac. c. 3. For Coſts to Defen- 
dants, 248,249 


Anno 7 Fac. c. 5. For double Colts to 
77 


Officers, 


| Surrender. 


Leſſee for years makes a Leaſe to the Le- 
ſor, for all the term except one day, whe- 
ther this be a Surrender, and where there 
is a ſaving to the Leſſee a month, a week, 
or a day, what that operates. 203,304 

Whether a Surrender by a Copy-holder 
out of Court ſhall bind the Heir, before 
it be preſented in Court. 215 uſque 

229 

A Surrender by a Copy-holder into the 
hands of two Tenants to be by them pre- 
ſented, but before preſentment the Copy- 
holder dies, whether the Heir may enter, 
and if the Tenants die before preſentment, 
whether it may be preſented after their 
death. 215 uſque 200 

Vide Copy-bolder. 


Tail. 


VI ether Tenant in tail expreſſed or im- 
plied may ſtand ſeized to the uſe of 
another, or not. 284,285,186 
Where Leſſee in tail ſhall be bound, and 
where not by his laches, and where by 
Action tryed againſt him. 245,246,247, 
24 


Term. 


The whole Term but as one day, and all 
| Judgments are entred as upon the firſt day 
of the Term, common Bails upon a day 
certain, for ſpecial Bails no day certain. 

114 


Traverſe. | 


What matters are traverſable, and where 

a Travers ſhall be good, and where not. 
209,284, uſq; 287 

Debt per Executor, & profert lie in 
Curia literas teſtamentarias, the Defen- 
dant faith, he died inteſtate, that Letters 
of Adminiſtration were granted to him, 
with a Travers ab/que hoc that the Plain- 
tiff is Executor, whether this be a good 
Travers or not, and what ought here to be 
traverſed, 250 


Treſpaſs 
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Treſpaſs. 


By Executor, where he ſhall lay it in 
the Writ hong ſug, where bona teſt ator. 


12 


Vide Executor. 
Whether in Treſpaſs the day be material 


or not. | 209,210 
Treſpaſs laid to be done 1 May the De- 
fendant pleads a releaſe made 1 Jani, and 


takes a travers abſq; hoc, that he was guilty 
at any time after the firſt of June, whe- 
there good or not. | ibid. 
Treſpaſs for an Aſſault and Battery, the 
Defendant pleads he was a Scholar of Saint 
Fobr's Colledge in Cambridge, that they 
are to have conuſance there, and not to be 
drawn out of the Univerſity, ſhews their 
Charter confirmed by Act of Parliament, 
13 El. abſque hoc, that he was culpable in any 
place, extra Univerſitatem Cantabrigie. 
282,283 

In Treſpaſs ſor Goods, the Declaration 
ought to lay the property of the Goods in 
the Plaintiff at the time of the taking. 303 


Trover and Converſion. 


Brought againſt an In-keeper for keeping, 
his horſe for his meat, being there left by a 
Stranger. 260,270,271 

Vide Inn-keeper. 


T ithes. 


Where Tithes ſhall be paid for Mills, and 
where not, with the difference betwixt an 
ancient, and a naw erected Mill. 212 

Whether a modus between the Pariſhioner 
and the Parſon (hall diſcharge him from the 
payment of T ithes to the Vicar. 220,221 

What (hall be eſteemed barren Heath and 
walte:ground, to be diſcharged from the 
payment of Tithes, according to the clauſe 
in the Statute of 2 F4,6.c.13, 165,156 

Whether Wood-ground ſtocked up and 
converted to Tillage, or Sand ground over- 
flown with the Sea and regained and turned 
to arable, ſhall pay Tithes preſently or not; 
ground exempted from Tithes ought to be 

ſuapte natura ſterilis. ibid. 


Whether Tithes ſhall be paid of the neck 
Fleeces of Wool, with the difference where 


— 


there is matter of deceit, and where not, 
242,243 

Whether the Kings Patentee may ſue 
for Tithes in the Spiritual Court. 271 
Whether ſhocks of Corn being ſet out 
for Tithes, and not carried away in coyye- 
nient time, may be diftrained for damage 
feſant. 336 
It Tithes be once ſet out and taken 
away, whether the Parſon may have an 
Action of Treſpals, ibid. 
If Tithes be ſet out, and the Parſon will 
not carry them away in a convenient time, 
whether he is liable to an Action. ibid, 


Variance. 


M in a Letter which alters the 
pronunciation of the word, ſhall be 
a material variance, 121 
Variance between the two Declarations, 
and between the imparlance Roul and the 
Iſſue Roul, whether amendable. 227,228, 
229,230 

What ſhall be a material variance be- 
tween words laid in the Declaration, and 
words found by the Jury. 260,261,262, 
203 


Venue. 


Where a thing is laid to be in the Pariſh 
and Ward, the Venue ſhall be de Parochia. 
151 


Verdict. 


The Defendant ſhall have Coſts againſt 
the Plaintiff 3 upon the Statutes of 23 H.S. 
c. 15. & 4 Fac.c.3. if the Verdict go for the 
Defendant. 248,249 


Unity of Poſſeſſion, 
Whit things it ſhall extinguiſh, 339,340 
A Water-courſe not extinguiſhed by it. 
340,341 
Uſes. 


A man ſciſed of Land to him, and to his 
Wife, and to his Heirs, levies a Fine with- 
out any conſideration, to the uſe of what 


Heirs (hall this be. 184. 
What 


— 


An Alphabetical Table, to the Third Part. 


What alteration is made by the Statute 
of 27 H.8.c.10. and what uſes are executed 
by the ſame, and what not. 185,186 

Whether a Tenant in tail, or a corpo- 
ration may execute an ule. 186 

How far uſes ſhall be directed by Inden- 
ture upon a Covenant to levy a Fine, with 


the difference, when uſes are to ariſe out of | 


a Fine, and when they are to ariſe after the 
Fine levied. 250 #ſque 258 


Uſurpation. 


Upon the King, gains a Preſentation, 
but no Patronage. 90 


Utlary. 


Whether the Husband being outlawed, 
ſhall forfeit the Goods he hath in right of 
his Wife as Executor. 210,211 

How to avoid an outlawry in Baron and 
Feme, whether in the ſame Term or in 
another, and whether by Motion or Writ 
of Error. 212,213, 


Wager of Law, 


Fter a day given to a party to wage 
his Law, no farther time ſhall be 
given. 263 


Wife. 


Whether the Wife of a man baniſht ſhall 
recover her Dower. 188 


Willi. 


What things to be offered in the con- 
ſtruction of them. 103 
Several graduations and rites to be ob- 
ſerved therein. 106,107 
Conſtruction muſt be made of them ac- 
cording to the intent and meaning of the 
ies. 105 
A man deviſeth his Land to another till 
his Debts are paid, whether the Executors 
have a Term. | 100 
The later part of a Will which hath 
dependency upon the former, ſhall be go- 
verned and explained by the former. 124, 
; 194,295 
A general deviſe ſhall be expounded and 
limited by the words of the Will, but a 
general livery ſhall be taken ſtrongeſt againſt 
the Grantor, 124 
Whether an Eſtate limited to one and 
his Heirs during the life of another, be de- 
viſeable within the Statute of 32 H. 8. c. 1. 
of Wills. 135 


Writ: 
De non proſequendo Rege inconſulto. 32, 
33 
After allowance thereof, the Court can- 


not proceed without two Writs: I. 4 pro- 
cedendo ad loquelam, 2. 4 procedendo ad 


judicium. 3+ 


